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PART 1 


Introduction 


Introduction 


Harald E. Braun 


The chapters in this volume introduce readers to significant contexts as well 
as salient themes, debates, and developments in early modern Spanish scho- 
lastic thought. They cover mainly the period from ca. 1500 to ca. 1700, though 
some chapters — guided by the trajectory of intellectual traditions and devel- 
opments rather than common periodisation — reach back into the later Middle 
Ages or forth into the 18th century. While the volume does not cover every 
context, theme, or debate important to our understanding of the Spanish sec- 
ond scholasticism, it aims to represent more than the sum of its parts.! The 
three contextual chapters in the first section identify overarching trends in 
Spanish scholastic theological and legal thought as well as the understanding 
and managing of dissent. Subsequent chapters focus on specific themes and 
combine the analysis of scholastic argument and debate grounded in detailed 
discussion of primary sources with a survey of the relevant historiography and 
a brief assessment of current research. These thematic chapters are clustered 
into seven parts (theology, philosophy, ethics, politics, law, economics, science 
and the senses), a division reflecting a distinction of fields or disciplines of 
scholastic inquiry established in modern historiographical tradition, though 
also in good parts supported by scholastic perspective, methods, and genres. 
The opening contextual chapters already make clear, though, that boundaries 
between these fields of inquiry were fluid and permissive. 

The contributions in this volume discuss and evidence methodological 
and discursive traits shared by many or most 16th-century Spanish scholastic 


1 Research into the Spanish, Iberian, or Ibero-American scholasticism spreads across disci- 
plines as well as intellectual and national traditions. For recent, multi-disciplinary approaches 
to Spanish scholastic law and moral theology, see Wim Decock and Christiane Birr (eds), 
Recht und Moral in der Scholastik der Frühen Neuzeit 1500-1750 (Berlin-Boston: 2016). The 
historical and global turn in the study of international law is reflected, for instance, in the 
work of Lauren Benton and the study by Pablo Kalmanovitz, The Laws of War in International 
Thought (Oxford: 2020). Surveys of the more recent literature are offered by Celia Alejandra 
Ramírez Santos and José Luis Egío, Conceptos, autores, instituciones: Revisión crítica de la 
investigación reciente sobre la Escuela de Salamanca (2008-19) y bibliografía multidisci- 
plinar (Madrid: 2020); and Miguel Anxo Pena González, Aproximación bibliográfica a la(s) 
Escuela(s) de Salamanca’ (Salamanca: 2008). On the term ‘School of Salamanca’ see the brief 
remarks below. For a brief overview see, for instance, John P. Doyle, “Hispanic scholastic 
philosophy,” in James Hankins (ed.), The Cambridge Companion to Renaissance Philosophy 
(Cambridge: 2007), 250-69. 
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theologians. One such trait is the cautious, but often constructive intersection 
of Thomist with Scotist strands of thought in Vitoria, Soto, and many Spanish 
theologians after them.? The idea of Saint Thomas Aquinas and Aristotelian- 
Thomism as the dominant and enduring influence on Spanish scholastic 
thinking is modified as a result, and continuous, fruitful engagement with 
Scotist thinking emerges as characteristic of Spanish scholastic thinking across 
many fields of inquiry. 

While teasing out such shared traits, however, the volume resists the temp- 
tation to gather the authors discussed here under one tight and ultimate defi- 
nition. Some contributors subsume authors under the established term ‘School 
of Salamanca. Others, the editors included, use the perhaps more permissive 
term 'Spanish scholastic' Both terms are problematic in their own way, each 
inviting scrutiny from a number of angles. 

Christophe Grellard and Thomas Duve reflect on the scope, limits, and 
validity of the term 'School of Salamanca, offering fresh perspectives on its 
qualified use.? Their contributions — and in fact the volume as a whole - make 
plain the need to subject a number of points to further consideration. The 
still prevalent notion of Francisco de Vitoria as the ‘master’ and 'founder' of 
a “school, for instance, likely overplays his overall relevance for subsequent 
scholastic inquiry. Correspondingly, the notion of a 'school' appears to soften 
the wide range of conflicting opinions on many salient issues among individ- 
uals commonly associated with the Escuela de Salamanca. The relationship 


2 See especially Grellard, and the chapters by Gellera, Hill, Marschler, and Spruit; also Broggio 
on Cajetan's anti-Scotism. 

3 See Grellard and Duve below, also the helpful observations concerning scholastic self-per- 
ception and later scholarly terminology - from ‘School of Salamanca’ and ‘Second’ or Late 
Scholasticism' to'Early Modern Catholic Natural Law Theory’ — in Decock and Birr, Recht 
und Moral, especially 12-13; and Wim Decock, Theologians and Contract Law: The Moral 
Transformation of the Ius Commune (ca. 1500-1650) (Leiden-Boston: 2013), especially 15-16. 
An example for the paradigmatic use of the term 'School of Salamanca' is Juan Belda Plans, 
La escuela de Salamanca y la rénovación de la teología en el siglo XI (Madrid: 2000). The 
accelerating shift towards a widening, more differentiating understanding and application 
of this term is reflected, for instance, in the publications and website of the project "The 
School of Salamanca. A Digital Collection of Sources and a Dictionary of its Juridical-Political 
Language"; Thomas Duve and Otto Danwerth (eds), Knowledge of the Pragmatici: Legal and 
Moral Theological Literature and the Formation of Early Modern Ibero-America (Leiden: 2020); 
and Thomas Duve, José Luis Egío, and Christiane Birr (eds), The School of Salamanca: A Case 
of Global Knowledge Production (Leiden: 2021). Future research is likely to investigate its gen- 
esis as a construct that blended trends in nineteenth century Spanish historical imagination, 
Dominican historiography, and the legal internationalism of the later 19th and early 2oth 
century into a complex genealogical ‘master-pupil’ narrative foregrounding Vitoria as an 
intellectual founder figure. 
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of 'Salamancan' theology to both the medieval scholastic tradition and early 
modern jurisprudence also invite further study.* So do the changing and 
diverse contexts in which scholastic thinkers were embedded and within 
which they developed their thinking over the course of the 16th to the 18th 
centuries. Spanish theologians developed methods and genres of inquiry (for 
instance, the treatises De iustitia et iure or De Deo uno) in response to the chal- 
lenges of their time. Iberian expansion facilitated the circulation of ideas, prac- 
tices, and personnel across communities and cultures in Europe, the Americas, 
Asia, and Africa.? 

Yet there are legitimate reservations concerning the term “Spanish scholas- 
tics, too. A number of theologians discussed in this volume trained or taught 
at Portuguese universities or were subjects of the Portuguese crown.® As we 
are now aware of the entangled contexts and complex dynamic of 16th-cen- 
tury European overseas expansion and empire,” it would be more accurate, 
arguably, to speak of an ‘Iberian’ or Tbero-American scholasticism. Further 
study of the profile of early modern Portuguese scholastic theology and juris- 
prudence across scholastic fields of inquiry, and in fact Portuguese intellectual 
production generally, is likely to enrich and shift perceptions.® 


4 See, for instance, José Luis Egío and Christiane Birr, "Before Vitoria: Expansion into 
Heathen, Empty or Disputed Lands in Late Mediaeval Salamanca Writings and early 16th- 
Century Juridical Treatises,” in A Companion to Early Modern Spanish Imperial and Political 
and Social Thought, ed. Jórg Tellkamp (Leiden: 2020), 53-77; Merio Scattola, "Natural Law 
Part I: The Catholic Tradition,” in Henrik Lagerlund and Benjamin Hill (eds), The Routledge 
Companion to Sixteenth Century Philosophy (New York-Abingdon: 2017), 561—79. 

5 Spanish colonial law or derecho indiano as the product of a complex interplay between 
Castilian law, local contexts, and local customs in the Americas is an obvious case in 
point. See, for example, Víctor Tau Anzoátegui, El jurista en el nuevo mundo: Pensamiento. 
Doctrina. Mentalidad (Frankfurt am Main: 2016). 

6 Though less patently than ‘School of Salamanca, the terms “Spanish scholasticism' and 
“Hispanic scholasticism, too, reflect the enduring focus on a 'master' and his 'school' Doyle, 
for instance, ascribes founder status as well as immediate and lasting impact to Vitoria 
and includes the "Portuguese Aristotle’, Pedro da Fonseca (1528-99) among ‘Hispanic’ 
scholastics. 

7 For early modern Portuguese debate on overseas expansion, sovereignty, and empire, and 
for the impact of the experience of the Americas on scholastic theological-juridical con- 
ceptualization, see the relevant sections in Pedro Cardim and Nuno Gongalo Monteiro 
(eds), Political Thought in Portugal and Its Empire (Cambridge: 2021); Stuart B. Schwartz, 
Blood and Boundaries: The Limits of Religious and Racial Exclusion in Early Modern Latin 
America (Waltham: 2020); for contextualisation and approaches also Harald E. Braun and 
Lisa Vollendorf (eds), Theorising the Ibero-American Atlantic (Leiden and Boston: 2013). 

8 Fundamental issues — such as a lack of reliable critical editions of 16th- and 17th-cen- 
tury Portuguese scholastic works — are beginning to be addressed by Portuguese research 
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As a whole, the contributions to this volume highlight the by now well- 
established fact that a unique, creative symbiosis of law and moral theology 
drove much of early modern scholasticism, especially Spanish scholastic 
thinking.? Lutheran and Reformed theologians of the period, too, were pre- 
occupied with moral predicament and the guidance of consciences. Though 
rarely acknowledging their debt, Lutheran and Reformed theologians as well 
as lawyers and political theorists heavily borrowed from their Catholic, and 
especially their Spanish scholastic counterparts.!? What they did not do, how- 
ever, was to establish the individual conscience or “forum internum as a parallel 
jurisdiction that competed for normative power with the secular state”! The 
forceful interspersing of moral theology and spiritual jurisdiction was unprec- 
edented. Spanish scholastic theology — and second scholastic theology more 
generally — is characterised by this intention to maintain the authority of the 
Church by continuously and dynamically engaging with every aspect of polit- 
ical, social, and spiritual life.” The arguments, concepts, and methods laid out 
in this volume reflect the fact that Spanish scholastic theologians deliberately 
and consistently engaged with the most prominent and the most abstract as 
well as the most quotidian issues of their day. 

One altogether obvious example is the Spanish contribution to the early 
modern scholastic debate on casuistry.? This was a debate about the consti- 
tution and the method of establishing moral truth and how they related to the 
authority of Catholic moral theology. Miriam Turrini, Paolo Prodi, and others 


teams; see http://www.conimbricenses.org and https://www.uc.pt/cech/projetos/cursus- 
aristotelicus-conimbricensis. 

9 On this crucial point — the dualism of conscience and law - see, for instance, Miriam 
Turrini, La coscienza e le leggi: Morale e diritto nei testi per la confessione della prima età 
moderna (Bologna: 1991); and the now classic study by Paolo Prodi, Una storia della giusti- 
zia, dal pluralism dei fori al moderno dualismo tra coscienza e diritto (Bologna: 2000); also 
Wim Decock, “From Law to Paradise: Confessional Catholicism and Legal Scholarship," 
Rechtsgeschichte 18 (2011), 12-34. 

10 On the issue of interconfessional borrowing, see Richard J. Ross, "Binding in 
Conscience: Early Modern English Protestants and Spanish Thomists on Law and the 
Fate of the Soul,” Law and History Review 33.4 (2015), 803-37; and the articles in Wim 
Decock and Drew McGinnis (eds), "Interconfessional Dialogues in Early Modern Ethics 
and Economics, special issue, Reformation and Renaissance Review 21.3 (2019). 

11 Decock, “From Law to Paradise” 13. While the forum internum remained a focus in 
Lutheran moral theology, it lost much of its juridical hue; see Paolo Astorri, Lutheran 
Theology and Contract Law in Early Modern Germany (ca. 1520-1720) (Paderborn: 2019). 

12 For a discussion of fresh conceptualizations of early modern Catholicism, see John 
W. O'Malley, Trent and All That: Renaming Catholicism in the Early Modern Era (Cambridge, 
Mass.: 2000), especially 119-145. 

13  Seethe chapter by Rudolf Schuessler in this volume and the literature quoted there. 
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have pointed to early modern casuistry and the deliberate intertwining of the- 
ology and law as a means by which the Church meant to restrain the growing 
claims and authority of the secular state. During the later 16th and 17th century, 
the desire to bring creation back to the creator by resolving moral quandaries 
through oral confession and in the conscience of the individual — the dynamic 
development of casuistry, in short — became the hallmark of Jesuit theologi- 
cal and spiritual identity. It also became one of the crystallization points for 
the complex relationship and resultant conflicts between the church and the 
emergent early modern state, within Catholicism and between the religious 
orders, and in fact within the Society of Jesus itself.!* The debate straddled and 
at times dominated and politicized scholastic debate across the fields of moral 
theology, philosophy, political ethics, law, and economics. 

Unanimity of opinion was anything but a given among early modern scho- 
lastic, including Spanish scholastic theologians. Lively, often fierce and pro- 
tracted debate was the norm. Debates at times reflected, though were not 
simply being determined by the battle lines of early modern European pol- 
itics or the rivalries between religious orders. 'Orthodoxy' could be claimed 
by more than one party to a debate, could prove elusive altogether, or could 
take a while to establish itself, and then often in response to profound and 
pressing changes in the wider political and intellectual context. The drawn- 
out, connected debates on taxation and restitution, for instance, subsided and 
saw opinions converge only with the political and fiscal transformation of the 
major European monarchies during the 17th century. 

The collective profile of early modern scholastic endeavour that emerges, 
then, is one defined above all by a determination to provide solutions to the 
quandaries permeating early modern Christian lives that were practical and 
legally as well as morally viable at the same time.!6 Spanish scholastics joined 
in this conscious effort to revisit - sometimes overhaul, sometimes maintain or 
merely modify — the existing intellectual architecture of Christian life and faith 
in the light of the pressing needs and challenges of their time. Iberian overseas 
expansion and empire was one such pressure point. It demanded a profound 


14 See, forinstance, the exemplary study by Paolo Broggio, La teologia e la politica: Controversie 
dottrinali, Curia Romana e Monarchia spagnola tra Cinque e Seicento (Florence: 2009); for 
a dissection of the later, highly divisive debate within the Society of Jesus and its theo- 
logical and political contexts, see Jean-Pascal Gay, Jesuit Civil Wars: Theology, Politics and 
Government under Tirso González (1687-1705) (Farnham-Burlington: 2012). 

15 See the chapter by Vincenzo Lavenia in this volume. 

16 See, for instance, the chapter on marriage and sexuality by Fernanda Alfieri. The sweep- 
ing ambition of early modern Spanish moral theology is captured in Daniel Schwartz, The 
Political Morality of the Late Scholastics: Civic Life, War, and Conscience (Cambridge: 2019). 
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rethink of medieval scholastic concepts and doctrines concerning sovereignty 
and the rights of the individual." Sixteenth- and 17th-century European and 
global economic expansion and differentiation was another. It drove momen- 
tuous innovations in contract law. This shared scholastic undertaking 
understood nowadays separate though still related disciplines — theology, phi- 
losophy, economics, political ethics, the laws, the sciences — as converging into 
one overarching and ultimately theological and spiritual purpose. 

Taken together, then, the contextual and thematic chapters in this volume 
make manifest the astounding reach and complexity of the Spanish scholas- 
tic intellectual project. In doing so, they also frequently highlight its enduring 
presence in 21st-century legal, social, and political thought. Several chapters, 
for instance, discuss or touch upon the legacy and persistent impact of scho- 
lastic conceptualizations of contract law and international law.? Economic 
theory, too, emerges as one of the areas where the early modern Spanish scho- 
lastic continues to inspire current thought, debate, and controversy. While 
the majority of authors support and further differentiate the notion of the 
Spanish scholastics as (largely unwitting) collaborators of the liberal project 
of modernity, the chapters by Lavenia, Pink, and Schwartz offer stimulating 
reservations. The result is a conversation across chapters: a conversation about 
Spanish scholasticism and modernity that points readers towards future direc- 
tions of research. 

Opening the first part of the volume on Contexts, Christophe Grellard 
("Theology") reflects on the “of Salamanca' as a network of dynamic and 
reciprocal relationships, fluid and continuously developing on institu- 
tional and personal terms. While the shared point of reference for scholars 
often loosely associated with the ‘School’ was the theology of Saint Thomas 
Aquinas, a distinctively Salamancan approach to theology emerged from 
the Parisian environment and experience of Vitoria and Soto. Their views 
were shaped by critical engagement with the teaching of moderate nomi- 
nalist masters like John Mair — who themselves looked for congruence and 
correspondence between nominalist and Thomist doctrine — and by the 


17 See, for instance, Jeremy Adelman, Sovereignty and Revolution in the Iberian Atlantic 
(Princeton: 2009); Annabel Brett, Changes of State: Nature and the Limits of the City in 
Early Modern Natural Law (Princeton-Oxford: 2011); and now the contributions in 
Tellkamp, Companion to Early Modern Spanish Imperial and Political and Social Thought. 

18 See the chapters by Chafuen, Decock, Jansen, Van Houdt, and Monsalve; also Decock, 
Theologians and Contract Law; and Nils Jansen, Theologie, Philosophie und Jurisprudenz in 
der spütscholastischen Lehre von der Restitution (Tübingen: 2013). 

19 See the chapters by Decock, Duve, and Wagner. 
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revival of Thomist moral theology manifest in the work of reformers like 
Peter Crockaert. What Vitoria and Soto took away from Paris was the desire 
to align nominalist and Thomist solutions selectively and critically, though 
constructively. 

The intellectual trend set by Vitoria and Soto later coincided with a number 
of major cultural changes, most prominently the European Reformations and 
the Columbian Encounter. Grellard shows that Reformation and Encounter put 
the problem of salvation — more precisely, the relationship between individual 
and authority in the process of salvation — at the heart of theological debate. 
Through constructive intersection and development of medieval, nominalist 
and Thomist traditions, Grellard posits, the Spanish scholastic transformed 
and individualized the relationship between individual conscience and eccle- 
siastical authority. 

Thomas Duve (“Law”) explains why Spanish scholastic theologians became 
so important to legal history: they investigated and provided answers to “the 
problems of everyday life and high politics” during politically tempestuous and 
morally unsettling times. While many of the problems discussed were not new, 
they provided fresh and decidedly practical resolutions. This “emphasis on 
practical reason," Duve argues, is the central characteristic of Salamancan and 
wider Spanish scholastic legal enquiry and knowledge production. With the 
care of the soul the prime mover of Spanish scholastic forays into legal issues, 
there was theoretically no limit to their enquiry. The range of topics treated 
expanded exponentially as a result. 

Salamancan innovation in legal thought was made possible through shared 
method, mutual referencing, and constant reflecting on questions, terms, and 
positions. While retaining Aquinas' Summa Theologica as a primary point of 
reference, Salamancan theologians developed legal knowledge through new 
genres, and through method centred on the role of ratio and auctoritates. 
Duve - building upon Merio Scattola — posits that we should understand the 
‘School of Salamanca’ as a “community of discourse” which presented and 
scrutinised knowledge according to the “norms of the same literary genres, 
using the same scholarly style, referring to the same authorities, and using the 
same rules.” 

This approach opens up new perspectives on questions of influence and 
legacy, such as Vitoria's celebrated position within Salamancan and Spanish 
scholastic discourse as well as the innovative quality of his contributions. It 
also emphasizes the need to gauge the impact of Salamancan thought within 
wider European and global contexts of intellectual exchange and scholarly 
production involving many actors, genres, and contexts. Increasingly, interdis- 
ciplinary research probes Spanish scholastic political-moral ambiguity, admits 
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new voices to the debate on the legacy of empires, and invites critical re-eval- 
uation of earlier scholarship. 

Maria José Vega (“Managing Dissent”) takes us deeper into Spanish scholas- 
tic modes of producing and managing knowledge. She examines the criteria, 
processes, and instruments Spanish theologians used to establish the degree 
of truth and error in matters of faith (degrees of orthodoxy, deviation, and 
heterodoxy). Their findings — extensively documented though a sophisticated 
system of censurae (judgements determining the degree of error in a text or 
proposition) and notae (the diagnostic toolkit of terms and concepts which 
enabled and guided the making of judgements) — informed and shaped and 
were in turn informed and shaped by inquisitorial practice. Dissent was grad- 
uated on a scale, with heresy as the most serious offence highest on the scale 
(and the one that has so far absorbed most scholarly attention). While cases 
of actual heresy diminished during the course of the 16th and 17th centuries, 
inquisitors and censors detected increasing numbers of lesser violations of 
doctrine. In other words, with cases of actual heresy declining, many shades of 
minor dissent received more attention from authorities ever more concerned 
with curating the faith of the common folk during the period of the Counter- 
Reformation. Offences falling short of heresy (censurae minores), such as the 
many qualifications of scandal contained in the notes, Vega points out, need 
much further study if we want to understand scholastic approaches to knowl- 
edge and the delimitation of libido scienti. 

Vega's chapter lays open the complex workings of the scholastic collective 
mindset and helps us understand the “hidden code that underlay dogmatic 
judgments from the sixteenth to the nineteenth centuries.” The interlocking 
system of notae, censures, and inquisitorial legal practice provided a flexible 
and expansive means to control the production and dissemination of knowl- 
edge. It served to identify, condemn, and suppress errors in faith, but, adjusted 
to specific context and political expediency, served equally well to identify, 
channel and control other forms of religious dissent and debate. 

The following part explores core concepts and debates in Theology. Paolo 
Broggio ("Grace") examines scholastic debates concerning the salvation of 
the soul: the relationship between divine grace, individual justification, and 
human will. His chapter highlights major conflicts on the road to what turned 
out to be the most important debate between the Dominicans and the Jesuits, 
the controversy De auxiliis. 

Broggio sketches Saint Augustine's uncompromising position developed in 
confrontation with the Pelagian heresy as well as subsequent efforts to soften 
its harshness until the Reformation shattered the always fragile equilibrium 
established by medieval scholasticism. The Augustinian turn of the Reformed 
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churches devalued human agency in relation to justification and salvation 
and “imposed on Catholic ecclesiastical leaders and theologians a peremp- 
tory reaffirmation of the importance of human action with respect to the gift 
of grace” The Tridentine decree De iustificatione represented a compromise 
guided mainly by the twofold political objective to draw theological boundar- 
ies against Lutheranism and to gloss over nominalist and Thomist faultlines. 
As Broggio makes clear, Luis de Molina's later "transgression" was to enter into 
territory the Council had refused to enter. 

Trent, then, did not mark so much the end of internal Catholic controversy 
concerning the process of justification as much as the beginning of the long- 
lasting polemic de auxilüs divinae gratiae. Molina's intervention merely crys- 
tallized a Jesuit theological tradition, but proved effective in that it drew a firm 
line between Catholic soteriology and Lutheran heresy. Yet debate contin- 
ued, driven largely by competition and a "craving for differentiation" (Vicente 
Beltrán de Heredia) among religious orders, especially Dominicans and 
(mainly Spanish) Jesuits. Later in the 17th century, Molina's doctrine fed the 
Jansenist controversy as well as the debate about probabilism and probabilior- 
ism and was a main point of reference in European philosophy of the period. 
Molinist thinking on grace and salvation divided the Church, the Society of 
Jesus, and European Catholic courts, but also provided a functional concept of 
individual moral autonomy and a theological flexibility that proved critical to 
the project of Catholic global mission. Broggio directs future research towards 
more detailed exploration of the complex relationship between the debate on 
grace, human will, and salvation encapsulated in De auxiliis and the global pol- 
itics of early modern Catholicism. In other words, towards exploring the fact 
that Catholic theological debate and controversy shaped what we have come 
to describe as ‘modernity. 

Thomas Marschler (*Divine Attributes") explains the transformation of 
medieval traditions into a coherent theological genre De deo uno and its devel- 
opment during 17**-century discussions dominated by Jesuit theologians. He 
then turns to core themes of the doctrine of divine attributes in 17th-century 
theological literature: the discussions concerning the distinction between 
God's essence and attributes, the distinction between the attributes them- 
selves, and that between divine perfection and the metaphysical constitution 
of God's essence. 

The treatise De deo uno by the Spanish Jesuit Francisco Suárez is Marschler's 
main point of reference and allows him to pinpoint the structure as well as the 
main sources, issues, and trends in later 16th- and 17th-century Spanish scho- 
lastic debate. Marschler analyses Suárez's argument on the essence of God and 
what the divine attributes tell us about this essence and shows contemporary 
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debate as determined by the Thomist or Scotist inclinations of authors as well 
as their preferences concerning the integration of Scripture into the argu- 
ment. Few authors discussed God's essence and attributes in as much detail 
as Suárez. The topic faded in terms of theological relevance during the second 
half of the 17th century. 

Marschler's analysis underscores the relevance of philosophical premises in 
dogmatic contexts and the close relationship between philosophical and theo- 
logical argument in scholastic inquiries De deo uno. Within this frame of inquiry, 
certain trends become apparent. One is the Jesuit trend towards cautious 
accommodation of Scotist concerns, for instance with regard to the adoption 
of a concept of modal distinction in Suárez and later Jesuits. Jesuit theologians 
writing on the matter — Gabriel Vázquez, for example — tend towards aggres- 
sive exploration of what many contemporaries considered Thomist boundar- 
ies. Also evident and inviting further research is the enormous influence genre 
and debate exerted on Catholic theologians and European philosophy during 
the following centuries. Discussions of the theodicy during the Enlightenment, 
for instance, can only be understood against the background of a long and 
highly differentiated Spanish scholastic tradition. 

Fernando Domínguez Reboiras (“Biblical Criticism") next explores the com- 
plex and conflicting relationship between scholastic speculative theology and 
a new "positive theology" that clearly leaned towards humanist philology but 
was never clearly defined. Constructive engagement with the theologia posi- 
tiva is evident in Vitoria and especially his fellow Dominican Melchior Cano 
(1509-1560). Vitoria confirmed tradition as the yardstick of interpretation 
of Scripture, but stressed the importance of biblical sources for theological 
study and was open-minded to plurality of interpretation. Cano went further, 
attempting to protect scholastic speculative theology against humanist and 
Reformed critique, and even allowing for collaborative co-existence of specu- 
lative and positive theology. 

Cano found followers in the Society of Jesus rather than his own order, 
though, and his work had far greater success outside Spain than within. Cano's 
fellow Dominicans Domingo de Soto (1495-1560) and Domingo Báñez (1528- 
1604) sought to pinpoint the heretical potential of humanist biblical philology. 
Taking an ingenious turn regarding the problem of "veritas hebraica,” the ques- 
tion ofthe place and relevance of original languages in biblical theology, Báñez 
defined the scholastic exegetical approach for later generations: The fact that 
it was impossible to determine original and authoritative versions for any bib- 
lical text proved that philological endeavor lacked critical foundation and was 
ultimately meaningless. Only the authority and testimony of the Church could 
provide safe meaning. 
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The efforts of the “Hebraists of Salamanca” — Gaspar de Grajal (1530-1575), 
Martín Martínez de Cantalapiedra (1518-1579), and the Augustinian Fray Luis 
de León (1528-1591) - faded in the face of an assertive scholastic theology 
taking its cue from Báfiez and an increasingly suspicious Inquisition. Benito 
Arias Montano (1527-1598) and Jesuit theologians such as Juan Maldonado 
(1533-1583), Alfonso Salmerón (1515-1585), Manuel de Sá (1528-1596), or Juan 
de Mariana (1535-1624) disregarded the fraught division between positive and 
speculative theology and continued humanist Biblical Studies outside the 
studia. 

The undoubted achievements of Spanish biblical philology together with 
its rapid and almost complete decline by the end of the 16th century, however, 
cannot, Marschler posits, be explained merely by the ultimate indifference of 
scholastic speculative theology or inquisitorial attention. Future research will 
have to look at developments in universities and colegios, the conditions that 
shaped curricula in later 16th- and 17th-century Spain, and the exegetical learn- 
ing and activities of the later Jesuits. 

Giovanni Gellera (“Natural Philosophy”) starts the following part on 
Philosophy with a survey of the main scholastic schools of natural philosophy 
and a critical reflection on the historiographical narrative of scholastic irrel- 
evance in the face of the early modern scientific revolution. While Thomist 
strands — usually given prominence in 20th-century scholarship - are clearly 
important and often dominant, the Jesuit Benedictus Pereira (1535-1610) and 
the Cursus Conimbricenses show that constructive scholastic engagement with 
the new science and philosophy can be traced back mainly to Scotist elements 
in Spanish scholastic natural philosophy. 

Gellera draws attention to the complexity of Spanish scholastic engagement 
with the critique offered by non-Aristotelian science and philosophy. Soto's 
law of falling bodies (of which Galileo Galilei was aware) and Réne Descartes 
indebtedness to Suárez's contribution to mechanical philosophy demon- 
strate scholastic potential for scientific innovation and interaction with the 
new science. The novatores responded to a perception of Spanish intellectual 
backwardness with a programme of building non-Aristotelian and practically 
orientated scientific communities outside the universities. The scholastic reac- 
tion ranged from possibly wilful lack of familiarity with the new science in 
Cardinal Joseph Saenz (1630-1699) to Juan de Palanco's (1657-1720) defensive 
critique of Descartes and on to Tomás Vicente Tosca (1651-1723), whose pro- 
posal of a new natural philosophy was aligned with many of the ideas as well 
as the anti-Aristotelian and anti-scholastic rhetoric of the novatores. 

Gellera's survey of Spanish scholastic natural philosophy subjects simpli- 
fying teleological or progressive approaches to robust scrutiny and calls on 
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intellectual historians to explore the role of Scotist traditions as intermediaries 
between medieval and early modern scholasticism as well as second scholastic 
and anti-Aristotelian philosophy of nature. 

Petr Dvorak and Miroslav Hanke next introduce the major Spanish scho- 
lastic thinkers relevant to the development of "Logic" during the period from 
ca.1500 to ca.1740. Their chapter covers the significant developments across 
various fields of logic - including logical analysis of language, sentential mean- 
ing (the complexe significabile debate), deductive validity (de consequentiis), 
and the treatment of antinomies (de insolubilibus). The focus throughout is on 
major trends, transformations, and results of scholastic debates — such as the 
switch from specialiced treatises on logic to cursus and changes in the analysis 
of properties of terms around 1600 - rather than individual authors. With the 
exception of Ramists such as Pedro Núñez Vela (1502-1580), the majority of 
authors they consider were Aristotelians. 

The earliest group of authors treated by Dvorak and Hanke belonged to the 
circle of Spaniards gathered in Paris around one of the most important late- 
scholastic logicians, John Mair (1467-1550), including, for instance, Antonio 
Coronel, Gaspar Lax, Juan de Celaya, and Domingo de Soto. Prior to the signif- 
icant decline of scholastic logic in the 1530s, these authors addressed central 
issues of logical semantics in great detail — such as, for example, truth, validity, 
and self-reference — thereby developing the tradition of medieval scholasti- 
cism. The chapter then turns to Jesuit logic in the wake of Francisco Toledo 
(1532-1596) and Pedro da Fonseca (1528-1599). 

Among the logicians of the seventeenth century and despite the overall focus 
on the trends and strands of scholastic debate, Dvorak and Hanke emphasize 
the outstanding contribution of the polymath Juan Caramuel y Lobkowicz 
(1606-1682). Caramuel y Lobkowicz's Theologia rationalis (1654) amounts to 
an anthology of logical works. It contains, for instance, an important extension 
of syllogistic covering the logic of binary relations (the so-called discrete or 
oblique logic). The authors further differentiate the picture by exploring the 
contribution of the Collegium Complutense, a group of Discalced Carmelites 
at Alcalá de Henares, who produced the Disputationes in Aristotelis dialecti- 
cam iuxta miram angelici doctoris D. Thomae doctrinam et eius scholam (1651). 
Dvorak and Hanke note the contributions to logic originating in the periph- 
ery of the Spanish Habsburg empire, including the works of scholars such as 
Antonio Rubio (1548-1615), Alonso Gutiérrez de la Vera Cruz (1505-1584) and 
Tomás de Mercado (1523-1575). 

Leen Spruit's chapter ("Psychology") explains how early modern scholastic 
psychology continued to operate within a framework of medieval philosophi- 
cal assumptions. This did not prevent a "progressive shift" and development of 
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new and original ideas, though. Early modern scholastic psychology reflected 
and possibly enhanced a wider scholastic tendency to cross disciplinary 
boundaries and revise established formats of inquiry. 

Manuel de Goís (1543-97), for instance, surveyed the Greek, Arabic, and 
Latin commentary tradition as well as Platonist authors with the aim of rec- 
onciling divergent authorities and traditions. The Portuguese is exemplary for 
a trend to defuse issues controversial among Thomist and Scotist schools of 
thought and consider positions on either side as defensible if not even equally 
probable. Spruit identifies this spirit of “positive syncretism” as a distinct fea- 
ture of 17th-century Spanish scholastic literature. This same tendency to inte- 
grate and reconcile an ever-increasing number of authorities in turn inclined 
modern historians of psychology to undervalue the place and achievement of 
scholastic authors. 

Spruit also points to the fact that a continuing emphasis on the immortal 
human soul and a widely shared understanding of Aristotelian psychology 
locked Spanish scholastics into issues the emerging trends in early modern 
scientific and philosophical inquiry considered purely hypothetical or irrel- 
evant. From the 1640s onwards, Spanish scholastic psychology lost its 'inno- 
vative pulse' while paving the way for subsequent non-Peripatetic philosoph- 
ical doctrines. The latter fact was usually lost on philosophers convinced of 
their own originality and hostile to scholastic bookishness. As Spruit points 
out, "Aristotelian psychology was not displaced because modern philoso- 
phers proved more convincing,” but because “the new philosophy simply dis- 
carded the traditional psychology as intrinsically linked to the old, superseded 
[Aristotelian] physics." There is space for further inquiry into the relationship 
between late scholastic psychology and the de auxiliis controversy or the many 
points of constructive contact between early modern scholastic and non-scho- 
lastic modes of inquiry especially during the second half of the 17th and the 
early 18th century. 

Thomas Pink opens the part on Ethics with an exposition of the core issues 
in late scholastic and Jesuit theory on “Final Causation,” more precisely the 
debate about whether final causation as a mode of explanation extended to 
nature as a whole or only to rational beings. Pink takes issue with suggestions 
that, by restricting final causation to rational nature, early modern Jesuit theo- 
logians somehow anticipated the Enlightenment’s retreat from metaphysical 
teleology. He demonstrates that Suárez and Jesuit writers of the early ı7'"- 
century were proponents of a theory of general nature that remained robustly 
teleological. 

Increasingly, these authors reserved final causation for something meta- 
physically quite distinctive: goodness as a productive force of practical reason. 
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This theory of force or power in normative form — power as a force of reason — 
was not an anticipation of the Enlightenment. Rather to the contrary, it indi- 
cated the development of a very traditional metaphysics of human nature as 
bearing the image of God: the human being as embodying rational nature in a 
created form. Pink concludes by demonstrating the importance of this theory 
to early modern Jesuit moral and political theology more widely, and why it 
provoked the determined opposition of Thomas Hobbes. 

Fernanda Alfieri shows Spanish scholastic inquiry into the ethics of “Love, 
Marriage, and Sexuality” as inevitably governed by an “exclusive masculinity” 
that contrasted virile rationality against womanly irrationality, virile spiritu- 
ality against womanly corporeality. Alfieri asks what celibate men knew or 
believed to know about the female body and how that knowledge and per- 
ception shaped their norms and ideals of marriage as the basic unit of society. 
Taking the Disputationes de sancto matrimonii sacramento (1602) of the Jesuit 
Tomás Sánchez (1550-1610) as her main point of reference, she elucidates the 
scholastic view of the double nature of the institution of marriage as both con- 
tract and sacrament. Sánchez and his contemporaries continued a late medi- 
eval trend of elevating conjugality to the state of a sacrament of the Church. 
They did so in response to medieval heresies denigrating the married state and 
Reformed doctrine doubting the sanctifying state of conjugality and drawing 
marriage into secular jurisdiction. This new sense of the dignity and sanctity 
of marriage seamlessly combined with a demand for ever more extensive regu- 
latory powers. The Council of Trent established exclusive jurisdiction over the 
institution of marriage and confirmed its sacrality. 

After Trent, the validity of the marital contract rested upon clerical presence 
and regulatory oversight. The marriage contract itself restricted the use of the 
body and sexuality to the purpose of creating offspring. Yet Spanish scholastic 
thought on the matter also reflected a new sense of the centrality of the body. 
It allowed for sensitivity and sensuality as well as human control and responsi- 
bility for bodily desires and attenuated a long Christian tradition of demoniz- 
ing physicality continued in strands of Reformed doctrine. Still, when Spanish 
scholastic theologian engaged with contemporary medical theories about the 
body, they did so in ways that served overarching doctrinal-political objectives, 
as in Miguel de Medina's (1489-1578) biological proof for the incompatibility of 
ministry and matrimony. And while there was a limited interest in the female 
body and female sexuality echoing Hippocratic-Galenic stipulation of “female 
seed,’ the contract-sacrament of marriage did not take account of love, emo- 
tion, or sentiment. Alfieri evidences the *omnivorous" nature of a theology that 
reached deep into private lives. She concludes with a call for further interdisci- 
plinary exploration of a still comparatively neglected field of inquiry. 
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Next, Rudolf Schuessler (“Casuistry and Probabilism”) examines the his- 
tory of probabilism, a doctrine for legitimate choice of opinion in cases of 
conscience. While dating back to the Middle Ages, probabilism represents a 
16th-century innovation and provoked the flourishing of casuistry — scholastic 
case-directed moral reasoning — together with fierce intra-Catholic and inter- 
national debates during the later 17th century. 

Probabilism was conceived by the Spanish Dominican Bartolomé de Medina 
(1527-1580) as the idea that in a conflict of opinions a probable opinion can be 
followed even when the opposite opinion is more probable. Probabilist theo- 
logians justified their reasoning with reference to the fact that morality did not 
require sanctity in believers, but merely required them to avoid sin. In other 
words, the existence of a more justifiable and therefore "better" moral decision 
did not extinguish Christian individual freedom of choice. Prominent Spanish 
scholastic theologians like Martín de Azpilcueta (1491-1586) or Tomás Sánchez 
(1550-1610), and including many Jesuits like Gabriel Vázquez (1549-1604) were 
eminent during the 16th and early 17th century, though debate became much 
more international during the later 17th century. 

Schuessler extends his investigation from the medieval beginnings of casu- 
istry to the period of most intense development and debate during the later 
17th century and into comparisons with modern theories of casuistry. He con- 
fronts clichéd portraits of casuistry as a byword for moral laxity — exemplified 
in Blaise Pascal's (1623-62) Lettres provinciales (1656) — as well as other ele- 
ments of casuistry's very own “black legend,” such as the notion that casuistry 
primarily served as a hierarchical means to impose moral, social, and political 
control. Not infrequently, Schuessler points out, scholastic casuists assumed 
the role of "attorney" to their clients in the face of hierarchical attempts at 
control. These "doctors of the soul" offered therapy for unnecessarily troubled 
souls as well as surgical excision of heresy. 

Probabilism freed the individual from the shackles of uncertain moral 
choices and established and defended individual moral freedom within a 
(restricted) field of plurality of opinions. Seventeenth-century casuist theolo- 
gians, especially those with mathematical and scientific training, already rec- 
ognized and began to explore the philosophical and epistemological challenges 
endemic to probabilist plurality of opinion. Schuessler reminds readers that 
casuistry dealt with cases of conscience from across the early modern human 
experience, from medicine and the economy to sexuality and scientific discov- 
ery. His chapter concludes with the plea to follow in their vein and continue to 
explore probabilism as a "laboratory of opinion pluralism" for the 21st century. 

Harro Hópfl's chapter on “Church and State" — one of two chapters in our part 
on Politics — traces the sharply analytical ways in which Spanish scholastics 
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conceptualized the relationship between secular and ecclesiastical authori- 
ties. Their efforts were grounded in the notion that state and church both were 
societates or civitates perfectae: autonomous, self-governing entities subject to 
no external superior. While the powers of church and state often intermeshed 
in complicated ways, they were independent entities nonetheless. Secular and 
spiritual authority both derived their legitimacy from God: secular authority 
from God through the people indirectly, the papacy from God directly through 
the vicarage of St. Peter. 

Accordingly, the Spanish scholastics staked out the zones where secular and 
ecclesiastical powers could not interfere with one another's authority. They 
aggressively reasserted and developed the notion of libertas ecclesiae and the 
exemption of ecclesiastical premises, property, and persons from secular laws 
and courts. The objective of theologians like Suárez and Bellarmine was not so 
much absolute exemption of clerics from secular jurisdiction as the preserva- 
tion of the transnational, universal Catholic church as an independent civitas 
perfecta. Instances like the Venetian Interdict (1605-1607), however, provided a 
reality check for papal power and scholastic political theory alike. 

Even more 'brittle' was the issue of ecclesiastical and especially papal author- 
ity over secular rulers. The Spanish scholastics rejected hierocratic doctrine, 
yet at the same time defended the papal claim to have a right to intervene in 
secular polities whenever the salvation of souls and the survival of the church 
were at stake. Jesuit thinkers were particularly prone to extend the boundaries 
of legitimate tyrannicide. Juan de Mariana cautiously and creatively endorsed 
the murder of tyrants, while Suárez sanctioned deposition and tyrannicide of 
excommunicated, impenitent secular rulers. Ultimately, Spanish scholastic 
doctrine and papal self-perception crushed into the wall of a political reality 
demanding inter-confessional settlement. 

In their ambition to ensure the spiritual and political survival of the univer- 
sal church, the Spanish scholastics opened up new fields of inquiry and debate, 
though, ardently developing and integrating arguments from Scripture, tradi- 
tion, and natural reason. Hópfl notes one of the great ironies of intellectual 
history: the emphasis on natural reason would play into a tendency to dissolve 
the complicated relationship between secular and papal authority and sup- 
port argument on the basis of natural reason alone. 

The following chapter by Daniel Schwartz (“Jus post bellum") focuses on 
concerns with regulating the aftermath of war, a relatively neglected yet cru- 
cial part of scholastic theory of just war and the laws of war (ius ad bellum and 
ius in bello). While accommodating the reality of war, the theologians aimed to 
keep warfare firmly grounded in the principle of just war itself and ensure that 
justice was observed post bellum. 
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One example is the debate of the killing of prisoners of war. Vitoria, Suárez, 
and Molina agreed that all enemy combatants were liable in principle to 
punitive killing as long as punishment was proportionate. Vitoria and Suárez 
insisted that punishment had to be proportionate to the loss and wrong the vic- 
tor in just war had suffered at the hands of the enemy state. Disproportionate 
punishment was unjust because it violated the principles and goals of just war 
(such as securing peace in future). While enemy combatants were personally 
culpable because they had taken up arms in pursuit of an unjust war, they were 
subject to punitive killing not personally (because of their individual contri- 
bution to the war effort or war crimes committed) but as part of proportion- 
ate punishment of the enemy state. This is the point where Molina and later 
authors like Antonino Diana (1586-1663) departed from the view expressed by 
Vitoria and Suárez. Molina held every enemy soldier individually culpable and 
punishable by death. Killing all enemy soldiers would be uncharitable, but not 
disproportionate or unjust. When it came to the question whether the victor 
can seize the property of enemy citizens, opinion diverged even more. While 
Suárez and Molina agreed, with variations, that civilian "liability to harm was 
contracted by membership in the political body [of the enemy state],” this 
position was forcefully challenged by the Cistercian Pedro Lorca (1561-1621) 
and the Jesuit Giles de Coninck (1571-1633) among others. 

Schwartz's examination of ius post bellum identifies one of the boundaries 
of Spanish scholastic ingenuity in finding pragmatic solutions: when it came to 
the conduct of victors after victory, the main concern was to ensure that 'just 
war' continued to be just post bellum. Considerations of proportionality could 
temper the rigors of justice, yet it was 'victor's justice' nonetheless. 

Opening the part on Law, Andreas Wagner ("International Law") illus- 
trates another Spanish scholastic effort to align law and political practice with 
Christian doctrine and ethics. The Reformation, the emergence of the nation 
state, and the processes of globalisation and European expansion overseas 
facilitated acknowledgement of a pluralism of political societies and changed 
the way international law (ius gentium) was understood. 

Francisco Vitoria — starting from the right of a commonwealth to self-deter- 
mination — was one of the first thinkers to provide a rationale for a set of 
laws which were universally binding even when a commonwealth had never 
given consent to those laws. He profferred the legal fiction of a global com- 
monwealth establishing universally binding positive law prior to the split into 
many separate polities. Soto found this fictional global body politic implausi- 
ble and impractial and went back to Aquinas and the notion of international 
law as inferred from natural law by means of logical conclusion. Vázquez 
de Menchaca introduced the notion of a primary (immutable, necessarily 
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following from natural law) and secondary (historically contingent, customary 
law spread due to convenience) international law that was taken up by many 
later authors. 

Subsequent debate did not resolve the tension inherent to the notion that 
ius gentium was nominally positive law, but at the same time rooted in natu- 
ral law and outside the control of contingent political authorities. The law of 
peoples was anchored in the natural right of humans to develop according to 
their nature. Yet the exceptions to those rights deriving from the concomitant 
principle of human natural partnership and communication — such as the ¿us 
peregrinandi — formed the matter of lively debate of contemporary political 
practice, events, and processes (such as the protracted debate on the legiti- 
macy of the Spanish conquests in the Americas). 

Wagner identifies the cosmopolitan idea of humanity as a kind of civic com- 
munity and the definition of rights of communities and individuals within 
that encompassing community by means of a body of transnational law as 
one of the seminal and lasting contributions of the Spanish scholastics. Like 
Hópfl, Wagner emphasizes the Spanish scholastic shift from ethics in the strict 
sense to legal or quasi-legal obligation and entitlement: a shift from the ethical 
rationale and impact of legislative actions to the internal rationality of the law 
itself, with natural law as the measure of rationality. 

Wim Decock ("Contract Law") next shows how scholastic theologians com- 
bined the notion of justice in contractual exchange — encapsulated in the 
canonical principle that agreements are binding on the basis of mutual con- 
sent — with moral-theological ideas about the autonomy of the will and the 
natural liberty of the individual. Operating the notion that "all agreements are 
binding by virtue of mutual consent alone and that there is a set of general 
principles applying to all sorts of contracts,’ they made a significant contribu- 
tion to the development of a so-called “general category of contract." 

Decock demonstrates that early modern scholastic theology considered 
limitations to the natural freedom of parties to enter a contractual oblication 
according to their will, such as limitations deriving from vices of the will (e.g. 
mistake, duress) or the immoral nature of the object of the contract (e.g. con- 
tracts for sex). Building on Aristotle's notion that man is a political animal, it 
acknowledged that the state could frustrate the will of the contracting parties 
for the sake of public interest. The state could do so because political authori- 
ties had received their power by virtue of contract in the first place. Scholastic 
theologians also offerred remedies for overly one-sided bargains to be brought 
into an equilibrium and for maintaining justice in exchange. 

While Decock acknowledges and illustrates the great variety of Spanish 
scholastic opinion on almost every subject and the inevitably problematic 


PART 1: INTRODUCTION 21 


character of sweeping generalizations, he also gives readers a sense of a com- 
munis opinio. Astounding mastery of technical legal argument allowed scho- 
lastic theologians to find a balance between conflicting principles underlying 
contract law such as freedom and commutative justice or the conflicting val- 
ues promoted by rivalling institutions of power such as the Church and the 
emerging state. They promoted a free market as a guarantee against economic 
exploitation and could hold views which would today count as aggressive 
economic liberalism. Yet they also maintained that any violation of justice 
in exchange had to be restored by means of compensation (restitutio) in the 
forum internum. There always had to be a way to save the soul of the contrac- 
tual partner who had violated the principle of justice in exchange. 

Decock presents the history of contract law in the West as the history of 
the transformation of contractual thinking strongly shaped by Roman law in 
the light of Christian Catholic theology. His conclusion is that “an important, 
although non-exclusive part” of western contractual theory developed out of 
scholastic theologians' concern for individual salvation and autonomy before 
the forum internum. 

Nils Jansen (“Restitution”) hones in on Spanish scholastic development of 
the principle of restitutio, already emphasized by Decock as crucial to the scho- 
lastic juridical architecture for Catholic Christian (economic) life. Restitutio 
was turned into a highly complex and technical example of natural law the- 
ory, aligning the forum externum and civil laws with the forum internum and 
natural law. Integrating elements of Christian theology, Greek philosophy, and 
Roman jurisprudence, Spanish scholastic theory of restitution formulated a 
comprehensive system of non-contractual obligations that protected citizens 
against unwanted and unwarranted infringements of their legally protected 
rights (e.g. the integrity of the body). 

Their thinking was based on the Augustinian notion that a sin cannot be 
forgiven unless the sinner has given back what had been taken away (non 
remittetur peccatum nisi restituatur ablatum). This principle defined individu- 
als' relationship with God as dependent on fulfilling their duties towards their 
earthly fellows. It had always been understood very broadly, covering all kinds 
of damage done. Aquinas had complemented this basic yet flexible notion 
with the Aristotelian concept of corrective or commutative justice (restitutio 
est actus commutativae justitiae): the duty of restitutio in terms of corrective 
justice was not only directed towards God, but also (and primarily) towards 
the fellow citizen, It was now directed towards the idea of equality: the wrong- 
doer had to make good all damage caused and restore all gains, yet the victim 
should never get more than they had lost. The final building block was the 
idea that all restitution results from the infringement of individual (property) 
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rights (dominium). Combining and developing these three building blocks, the 
Spanish scholastics were able to distinguish rules applying in foro conscientiae 
from those applying in the forum externum. Restitutio became *a comprehen- 
sive system of non-contractual obligations,” an internally coherent part of the 
law, yet one clearly separated from contractual law and able to provide solu- 
tions to serious issues and conflicts of daily life. 

Like Van Houdt and Monsalve, and especially Lavenia, Jansen highlights the 
unresolved tension between theological-moral culpability or sin on the one 
hand, and secular-legal responsibility on the other: the question whether or 
not civil law could and should be observed and enforced in foro conscientiae. 
He also points out that early modern thinking on restitutio and theory of con- 
tract law emerged as markers of the European confessional divide. 

Opening our part on Economics, Toon Van Houdt and Fabio Monsalve 
(“Usury and Interest") continue the exploration of Spanish scholastic concep- 
tualization of financial and commercial contracts developed in the context of 
early modern globalization. They challenge academic traditions that either 
separate scholastic economic theory from the philosophical and theologi- 
cal contexts in which it evolved or reduce it to a laboured defence of vested 
ecclesiastical interest and doctrinal positions increasingly irreconcilable with 
economic and social life. They follow Decock, Gómez Camacho, Langholm, 
and Noonan in laying out the internal logic of scholastic theories of usury and 
interest as determined above all by the intention to protect individuals from 
moral anxiety and give them the freedom to engage in productive yet morally 
responsible economic activity. 

Pursuing these intentions, the Spanish scholastics had to reconcile medieval 
ideals of the economy operating in terms of an "ethics of fraternity" dedicated 
to the common good with the pressures and demands of an evolving global 
economy and the reality of frequently questionable or devious behaviour on 
the part of commercial agents. There was a need to distinguish between licit 
and illicit, fair and unfair, just and unjust contracts. Their response was to 
define the freedom of mutually consenting contractual parties in terms of the 
Aristotelian-Thomist notion of commutative justice. Though still embedded 
in a wider Christian framework of the common good, they atuned doctrine 
to economic reality, largely disregarding Christian virtues like charity, benevo- 
lence, or compassion. 

Van Houdt and Monsalve show that Spanish scholastics explored contexts 
or “extrinsic titles" under which surplus or “interest” could be received in mor- 
ally justifiable and just ways (for instance as the result of damage suffered, or 
on the basis of friendship or gratitude). Following in the footsteps of Conrad 
Summenhart (1455-1502), they dismissed Aquinas' reservations concerning 
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the notion that a lender suffered loss of profit or “cessant gain” when lending 
money, and defined interest as a legitimate means for lenders to indemnify 
themselves against loss of profit. While the prohibition of interest remained 
valid in principle, its content and application to economic reality was changed 
dramatically and in ways that liberated early modern economic actors. 
Throughout, the authors conclude, the Spanish scholastics were guided less 
by expediency than by the ambition to provide lay people with an actionable 
degree of moral certainty. 

Alejandro Chafuen (“Just Pricing”) offers another angle on scholastic eco- 
nomic thinking. He explores notions of just price and values strictly in terms 
of economic theory. Beginning with Vitoria, Chaufen suggests, the Spanish 
scholastics followed their late medieval predecessors in acknowledging that 
specific subjective perspecives determined what was considered a just price 
and fair exchange. They agreed that a just price was “determined or established 
by common estimation in the market though a “fair price” could also be set 
by authorities. They vigorously rejected price-fixing, though, even the fixing 
of prices for staple foods during periods of scarcity. According to Molina and 
many others, such artificially low prices did “not oblige the conscience” 

Just price, then, depended on considerations of need and utility, that is, 
the preferences of costumers. St. Bernadine of Siena (1380-1444), Conrad 
Summenhart (1455-1502), Vitoria, Diego de Covarrubias (1512-1577), and the 
Jesuits Luis de Molina and Juan de Lugo (1583-1660) held that the value of an 
article did not depend on its “essential nature” but on “the estimation of men” 
The transaction had to happen voluntarily, without fraud, deceit, or violence, a 
point also stressed by Van Houdt and Monsalve. 

Chafuen argues that the Spanish scholastics took the influence of subjec- 
tive notions of need and utility such as raritas (scarcity) and complacibilitas 
(desirability) into account, remained in tune with their medieval forebears, 
and anticipated late 19th-century economists who claimed to have “discov- 
ered" the subjective theory of value. He contradicts Odd Langholm and others 
who doubt the coherence and continuity of scholastic and Spanish scholas- 
tic thinking. Chafuen maintains the notion of a libertarian bias of scholastic 
monetary theory and economic theory generally and agrees with Raymond 
De Roover that “there was nothing basically wrong with the scholastic theory 
on value and price. It rested on utility and scarcity, and Adam Smith did not 
improve upon it." 

Vincenzo Lavenia (“Taxation”), too, investigates scholastic attempts to 
define the boundaries between the two fora. His chosen prism is the theologi- 
cal debate of the rights and wrongs of secular taxation. Patristic and medieval 
scholastic tradition had been altogether critical of the moral value of secular 
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law in principle and therefore hostile towards secular taxation, especially tax- 
ation of the Church and the poor. The urbanization of late medieval European 
society, however, saw profound economic changes and the proliferation of sec- 
ular taxes modelled on ecclesiastical tithes. Confessors saw themselves com- 
pelled to consider the morality of capital markets and secular taxation. 

Theologians responded roughly in one of two ways. There were those — 
such as Antoninus of Florence (1389-1459), Jean Gerson (1363-1429), or the 
Observant Franciscan Angelo da Chivasso (1414-95) — who held that secular 
law and penalties did not bind the Christian conscience and that a Christian 
did not have to pay a secular tax unless penalised by secular authority. This 
position was contested by authors such as Raymond of Penyafort (1175-1275) or 
Giovanni Cagnazzo da Taggia (f 1521), who maintained that the transgression 
of secular law mattered in foro conscientiae and was in fact subject to secular 
as well as spiritual punishment. 

Spanish scholastic theology differentiated late medieval tradition and dis- 
cussed secular taxation mainly from the vantage point of restitution. Some - like 
the Franciscans Alonso de Castro (1495-1558), confessor to Emperor Charles v, 
and the Complutensian theologian Juan de Medina (1490-1547), for instance — 
connected the obligation to restitute illicit wealth gained from usury or unpaid 
taxes with the obligation of almsgiving and directed sinners to the purchase 
of papal indulgences as one way of obtaining absolution. Taxes and penalties 
had to be paid if the sinner wished to obtain absolution. Their views reflected 
the fact that bulas de la santa cruzada and papal indulgences were integral to 
the fiscal system supporting the Habsburg monarchy. Vitoria and Azpilcueta, 
on the other hand, rejected the idea that secular law obliged the conscience, 
criticized unjust taxation and enclosures of common land, and emphasized 
the importance of custom and contractual consent. Secular punishment and 
sin were mutually exclusive, and taxation should not be pursued or enforced 
through the confessor and the confessional. 

The debate between fiscal and anti-fiscal theologians continued into the 
early 17th century, with heavyweights like the Jesuits Molina or Suarez weigh- 
ing in on either side. By the end of the century, though, the anti-fiscal vocabu- 
lary of the likes of Vitoria and Azpilcueta had faded from political rhetoric and 
theological discussion. The rise of the bureaucratic state and the privatisation 
of conscience marked the end of scholastic debate of the binding power of 
secular law in foro conscientiae. 

Our last part on Science and the Senses opens with Juan Manuel Gomez Paris 
(“Scholastics and novatores”) exploring the combative relationship between 
Spanish scholastic theology and the novatores, the propagators of the “new sci- 
ence" or “new philosophy" during the 17th and 18th centuries. The shift from the 
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old Aristotelian science to the new science involved more than a mere switch 
from scholastic to Cartesian or Newtonian systems. It ultimately required the 
adoption of an entirely different way of viewing the world, a different under- 
standing of science and the scientific approach to reality, and of the relation- 
ship between science and Christian faith and doctrine. The novatores had to 
justify a dramatic departure from well-established interpretations of the phys- 
ical world deeply embedded in a prevailing theology. Spanish scholastic schol- 
ars in turn had to decide whether and how to engage with the new science and 
its far-reaching and challenging implications for their own, established notion 
of interlocking physical and spiritual reality. 

The works of early advocates of the new science demonstrate the complex- 
ity, variety, and fluidity of the scholastic response. The Benedictine friar Benito 
Jerónimo Feijoo (1676-1764) fully embraced the new philosophy and became a 
leader among the novatores. The physician Diego Mateo Zapata (1664-1745) — 
his suffering as a prisoner of the Inquisition immortalized by Francisco Goya — 
turned from ardent defender of Galenic medicine into fierce defender of the new 
science. The humanist and royal librarían Gabriel Alvarez de Toledo (1662-1714), 
on the other hand, sought to reconcile the atomism of the Mimin friar Emmanuel 
Maignan with the Book of Genesis in his Historia de la iglesia y del mundo (1711). 
His work immediately attracted fierce criticism from another Mimin friar, the 
conservative scholastic Francisco Polanco (1657-1720), and an equally fierce 
defence from their fellow Minim and novator, Juan de Nájera (1677-1748). 

While some Spanish scholastic theologians labelled the novatores superfi- 
cial charlatans and heretics, others accommodated individual aspects of the 
new philosophy within their intellectual framework; others, again, adopted 
the new philosophy, but kept it wrapped in scholastic rhetoric. Some, though, 
abandoned scholastic Aristotelian science entirely and 'converted' to the 
new philosophy. Complexity and diversity characterized the Spanish scholas- 
tic response to a European Enlightenment itself complex and diverse. Aptly, 
Gómez París concludes with an appeal to acknowledge and further explore 
an early modern Spanish scholastic landscape rich in nuance, internal contro- 
versy, and ambiguity. 

Concluding the volume, Ruth Hill (“The New World and the Problem of 
Race") challenges scholars of race to engage with the history of scholasticism, 
and challenges scholars of scholasticism to engage with the history of race. 
The early modern period has vexed critical race studies for quite some time. 
Whether race existed at all before the 18th or 19th century remains a conun- 
drum not only for Hispanists but for scholars working in numerous fields. Hill 
introduces readers to the dizzying array of concepts of race that arose in differ- 
ent religious, political, and geographical contexts during the late medieval and 
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early modern periods. Her chapter marks intellectual and political watersheds 
from the 16th to the 18th century. 

Spanish scholastics were the first to engage in a systematic exploration of 
the legal and theological status of mestizos (“mixedly-engendered” or mixed- 
race persons). These “racial probabilists' did so in order to establish in how far 
ecclesiastical privileges regarding the sacrament of marriage applied to per- 
sons of mixed ancestry. At the heart of the debate was the concept of blood 
as a moral substance (in both a material and metaphorical sense), a concept 
crucial to the hierarchies imposed on the peoples of the Americas. How much 
non-European blood was required for someone to be considered a mestizo for 
the purpose of Catholic marriage? The debate drew on the laws, moral theol- 
ogy, and husbandry as well as natural philosophy and history. 

Hill examines the terminologies, etymologies, and hierarchical concep- 
tualizations of living beings — including raza, casta, limpieza de sangre, con- 
sanguinity, and infamia — that intermingled with one another and directed 
scholastic debate about the mestizo in the new world. That there was a debate 
over mixtim progeniti at all, she suggests, was a result not least of pressures 
exerted by the nominalist underpinnings of 17th-century scholastic semantics. 
The purveyors of late scholastic probabilism felt compelled to present real and 
hypothetical cases of conscience involving the mixed offspring of colonialists 
and colonized as well as the mixed offspring engendered by different colonized 
groups and offered potential (or probable) resolutions to the resultant moral, 
legal, and theological dilemmas. They argued about the very concept of mes- 
tizo in the context of canon law privileges for Catholic neophytes or converts to 
Christianity outside Europe. In doing so, Spanish scholastic theologians main- 
tained the moral dimensions of biological differentiation in humans while 
drawing analogies between the mixture of kinds in humans and the mixture of 
kinds in animals, and between the mixing of human kinds and the mixing of 
water and wine for the Eucharist. By dint of probabilism, Hill shows, canon law 
concerning the sacraments of marriage and communion came to play a pivotal 
role in the conceptual history of race in the West and beyond. Her essay invites 
us to further explore the relationship between late medieval, early modern, 
and modern conceptualizations of race. 
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PART 2 


Contexts 


CHAPTER 1 
Theology 


Christophe Grellard 


1 Introduction 


The purpose of this chapter is to present the social, cultural, and intellectual 
context in which the theological doctrines of the ‘School of Salamanca’ took 
shape. We assume that the 'School of Salamanca is like a tree, the trunk of 
which is Francisco Vitoria (1483-1546), and his (direct or indirect) pupils the 
branches and twigs. First at all, if we take this natural metaphor seriously, the 
notion of a School, here, has to be understood as a reciprocal influence involv- 
ing a number of Spanish scholars active in the major academic centers in the 
Peninsula, such as Salamanca, Alcalá, Coimbra, and Valencia.! This influence 
is institutional (in that it depended on the relationship between a master and 
his pupils) as well as conceptual (in that concepts circulated in the debates 
between the different masters), and it is structured by a general agreement 
with Aquinas that transcended interpretative differences among the members 
of this School. 

The fact that the first masters of the ‘School of Salamanca’ were Dominicans 
along with the way teaching at Spanish universities was structured gave this 
theology a specific physiognomy, as manifest, for example, in the substi- 
tution of the Sentences of Peter Lombard (ca.100-ca. 1160) with Aquinas's 
Summa theologiae as the main textbook. In order to understand the 'School of 
Salamanca' and 16th-century Spanish theology, to continue our use of natural 
metaphor, we have to look at the trunk - Vitoria, then Domingo de Soto (1494- 
1560) and Melchor Cano (1509-1560) — as well as its roots.? These roots or ori- 
gins can be geographically and chronologically situated in early 16th-century 
Paris, where Vitoria was educated. While this has been pointed out by Ricardo 


1 Onthis point, see Thomas Duve's contribution in this volume. 

2 Foran overview of the state of the research, see Thomas O'Meara, "The Dominican School 
of Salamanca and the Spanish Conquest of America: Some Bibliographic Notes,” Thomist: A 
Speculative Quarterly Review 56.4 (1992), 555—582. O'Meara presents Vitoria and Soto as "the 
most gifted" thinkers of this School, but also adds Cano, Juan de la Pena, and Dominic Bañez 
among its most important theologians. 
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García Villoslada and Melquiades Andrés some time ago,3 we have yet to draw 
the full conclusions from their studies. 

What do we mean by ‘theological context’? Generally speaking, theology is 
the knowledge of God and an academic discipline taught in most late medieval 
universities. This discipline relies on several textbooks (the most famous being 
Lombard's Sentences) for explaining the nature of God and the means of salva- 
tion. In other words, the discipline provides the tools required to understand 
the Scripture and it gives structure to the pastoral activity of the Church. In 
the early 16th century, the discipline already had a long history (going back 
to at least the 13th century). It had been shaped by the increasing codifica- 
tion of the curriculum in the European universities. Giving an overview of the 
theological context of the Spanish scholastics, therefore, means to identify the 
social, cultural, and intellectual developments which modified their thinking 
and practice of theology. We will begin by identifying intellectual changes in 
16th-century theology (mostly Parisian theology, as Vitoria and Soto were both 
trained in Paris); we will then identify cultural changes which may explain the 
focus on specific theological problems; and finally, we will briefly illustrate 
these contexts by means of a case study. 


2 The Intellectual Context at the Turn of the 16th Century 


The growth of Spanish theology in the16th century is closely linked both to 
specific Spanish factors* and to the transformation of European theology more 
widely, especially Parisian theology. To understand these developments, it is 
necessary to look briefly at the so-called decline and renewal of Parisian theol- 
ogy during the 15th century. 

For reasons still to be fully elucidated, Paris ceased to be the leading center 
in theology at the beginning of the 15th century*. Among the many factors, 
some were undoubtedly political. The Hundred Years War diminished intel- 
lectual exchanges between England and France, and the conflict between the 
Armagnac and Burgundian factions lead to the death or exile of several leading 
scholars, including Jean Gerson (1363-1429), John of Montreuil (Jean Charlin; 


3 Ricardo García Villoslada, La Universidad de Paris durante los estudios de Francisco de 
Vitoria O.P. (1507-1522) (Rome: 1938); Melquiades Andrés, La teología española en el siglo XVI 
(Madrid: 1976). 

4 Seethe examination of the Spanish universities' statutes in Lidia Lanza and Marco Toste, 
"The Sentences in Sixteenth-Century Iberian Scholasticism,” in Medieval Commentaries on 
the Sentences of Peter Lombard, ed. Philipp W. Rosemann, vol. 3 (Leiden: 2015), 418-435. 

5 See Verger's preliminary remarks, in Jacques Verger, "The University of Paris at the End of the 
Hundred Years War", Universities in Politics. Case Studies from the Late Middle Ages and Early 
Modern Period, J. W. Baldwin et R. A. Goldthwaite (ed.), Baltimore - Londres, 1974, p. 55-68. 
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1354-1418), and Nicholas of Clémanges (Nicolas de Clamanges; 1363-1437). The 
university was reduced to the status of one political faction among others. The 
intellectual and institutional renewal of Paris occurred slowly during the sec- 
ond half of the 15th century. In 1452, Cardinal d'Estouteville tried to reform 
the studies and student behavior, but this first tentative attempt was unsuc- 
cessful.® It was nevertheless a clear symptom of the desire for renewal. There 
were changes in the College of Navarre in 1460, even though the reform suc- 
ceeded only under the direction of Jean Raulin (1443-1514), in 1481. Between 
1474 and 1483, Martin Le Maistre (d. 1483) directed the College of Sainte-Barbe 
and started teaching ethics from a nominalist point of view. Finally, in 1491, 
Jan Standonck (1453-1504) began his activity as reformer in the College of 
Montaigu, and in 1501, at Saint-Jacques, John of Clérée (1450-1507) proceeded 
with the reform of the Dominican order." Saint-Jacques, Montaigu and Sainte- 
Barbe respectively were the basis of three scholars important for the under- 
standing of Spanish scholasticism: Pierre Crockaert (1465-1514), John Mair 
(1467-1550), and Juan Celaya (1490-1558). The renewal of studies especially in 
Saint-Jacques and Montaigu is one of the factors which explains the two major 
trends of Parisian theology at the turn of the 16th century: the domination of 
nominalist thought and the renewal of Thomism. 

Despite the conflict of 1473, when nominalism was condemned by Louis x1 
(led by his confessor), the most important Parisian masters of the late 15th 
century were nominalist. Indeed, as Zénon Kaluza has shown, the conflict was 
political rather than doctrinal. Still, it inspired the first doctrinal definition of 
nominalism in the form of the famous (and perhaps overestimated) Mémoire 
sent by the Parisian nominalist masters to the king. In this text, the masters 
relate themselves to a tradition which began with William of Ockham (ca. 
1287-1347) and Jean Buridan (1301-1358) and to the method of logical analysis 
applied to theology.? 


6 See Augustin Renaudet, Préréforme et humanisme à Paris pendant les premières guerres d'Italie 
(Paris: 1916), 45—46; Jacques Verger, “La réforme du Cardinal d'Estouteville (1452): l'université 
de Paris entre Moyen Áge et Modernité”, in: Les universités en Europe, Paris, 2013, p. 55-75. 

7 According to John Mair, this reformation was not easy. Johannes Mair, In quartum 
Sententiarum (Paris: 1509) d. 38, qu. 20, fol. 313v: "Parisiis videmus difficile fuisse factu intro- 
ducere reformationem in conventu Praedicatorum et Minorum" On Jean Clérée's life, see 
Henri Martin, "Un prédicateur au début de la Renaissance: Jean Clérée O.P. (1455-1507), 
Revue d'histoire de l'Église de France 77 (1991), 185-205. 

8 See Zénon Kaluza, "La crise des années 1474-1482: L'interdiction du nominalisme par Louis 
XI,” in Philosophy and Learning: Universities in the Middle Ages, eds. Maarten Hoenen, Jakob 
Schnieder, and Georg Wieland (Leiden: 1995) 293-327; the text of the Mémoire is edited in 
Franz Ehrle, Der Sentenzenkommentar Peters von Candia, des Pisaner Papstes Alexanders V 
(Münster: 1925) 322-326. 
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One of the most important masters was Martin Le Maistre. He stands out 
for his predilection for ethics: he published several tracts on the cardinal vir- 
tues which were very popular and were known to and criticized by the Spanish 
theologians of the following century. Le Maistre can be seen at the first witness 
of the “ethical turn of theology” at the eve of modernity.? Still the most import- 
ant Parisian master at this time, though, was John Mair. He was a student at 
Sainte-Barbe and Montaigu from 1493 onwards and became Master of Arts in 
1495. From 1499 onwards, he did not only widely publish in the field of logic, 
but also drove a movement dedicated to editing nominalist works of the 14th 
century (Ockham, Holcot, Wodeham, etc.). Master of Theology in 1506, Mair 
published his commentary on the fourth book of the Sentences in 1509 and 
on the two first books in 1510 (the commentary on the third book was only 
published in 1517). 

The popularity of the fourth book (dedicated to the sacraments, and per- 
haps less 'speculative' than the three other books), which was published four 
times (1509, 1512, 1516, 1521), indicated the change in the practice of theology. 
J.K. Farge has documented the bibliometric impact of Mair's books.!! But the 
intellectual impact of his work can also be measured by the fact that 25 per 
cent of the Parisian secular masters in theology were educated in Montaigu 
between 1504 and 1524 (and 14 per cent in Sainte-Barbe where another nomi- 
nalist teacher, Juan de Celaya, was active between 1515 and 1524).1? Moreover, it 
has to be noted that nothing prevented the scholars of other colleges to follow 
the lectures in Montaigu and Sainte-Barbe. Indeed, despite the obligation to 
be affiliated to one college, there was a liberty to follow the lectures in other 
colleges or convents.!3 

The role of John Mair, however, is not only doctrinal, itis also methodologi- 
cal. In his work, he returns to a number of authorities which represent the main 
theories critically discussed. Though we find among them the classical figures 
of the 13th century, namely William of Auxerre (145-1231), Albert the Great 
(1200-1280), Thomas Aquinas (1225-1274), and John Duns Scotus (ca.1265/ 
66-1308), most of these authorities are from the 14th century, such as Durand 


9 On this turn, see Louis Vereecke, De Guillaume d'Ockham à Alphonse de Ligori: Études 
d'histoire de la théologie morale moderne 1300-1787 (Rome: 1986), 27-55. On Martin Le 
Maistre, see Michael Valente, "Martin Le Maistre's Sexual Ethics", PhD Dissertation, 
Columbia University, 1968. 

10 See Hubert Elie, "Quelques maîtres de l'université de Paris vers l'an 1500,” Archives d'his- 
toire doctrinale et littéraire du Moyen Áge 25 (1950), 192-243; Villoslada, La Universidad de 
Paris; John Slotemaker and Jeffrey Witt (eds.), A Companion to the Theology of John Mair 
(Leiden: 2015). 

11 James Farge, Orthodoxy and Reform in Early Reformation France (Leiden: 1985), 100-103. 

12 Farge, Orthodoxy, 72. 

13 Farge, Orthodoxy, 15. 
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of Saint-Pourcain (1275-1334), Ockham, Adam Wodeham, Robert Holcot, and 
Gregory of Rimini (d. 1358). This list of authorities, inherited from Pierre d'Ailly 
(1350-1420), is deeply linked to the search of a middle way between extremist 
theories: between the Augustinian theology of the 13th century (for example, 
William of Auxerre or William of Paris) and nominalist positions exemplified 
by Ockham or Holcot. Even if John Mair and his pupils remained undoubtedly 
nominalists, they defended a rather moderate nominalism which could be 
partially compatible with Thomist doctrine. Since both Vitoria and Soto were 
trained by John Mair (among other teachers, of course), they probably were 
deeply if critically inspired by a nominalist outlook.!* 

John Mair himself testified the Parisian supremacy of nominalism, claiming 
that every studium was following the nominalist conception of universals.!? 
Of course, there could be a literary exaggeration in Mair's claim, but he proba- 
bly correctly identified the Parisian Zeitgeist of the early 16th century. Finally, 
only the Dominicans and the Franciscans seemed to resist to the nominalist 
domination in Paris. But even in their case, an indirect influence cannot be 
excluded. Peter Crockaert was a former student of John Mair, and Vitoria him- 
self, as we shall see, was well acquainted with nominalist doctrines. 

The second important development concerning the historical context of 
Spanish scholastic theology is the renewal of Thomism, itself closely linked to 
the reform of the Saint-Jacques convent. Jean Cléré (1455-1507) began under- 
taking reform, but was soon, in 1503, joined by Peter Crockaert. Peter was a 
Master of Arts and a former student of Mair at Montaigu. One of their most 
important innovations was the introduction of Aquinas' Summa theologiae 
as a textbook for the lectures. It was not a radical novelty as such. Henry of 
Gorcum (d. 1431), a former student of John Capreolus in Paris, and his pupil 
John Tinctor (d. 1469) had already used the Summa as a textbook in Cologne, 
and the practice had been officially confirmed by the Dominican studium 
there in 1483.6 In Pavia, around 1480, a Dominican teacher was statutorily 


14 Villoslada, La Universidad, 163, quotes Vitoria's positive judgment on John Mair: “erat vir 
bonus et doctus." And according to Roger Couture in L'imputabilité morale des premiers 
mouvements de la sensualité de saint Thomas aux Salamanticenses (Rome: 1962), 67, n. 21, 
he is quoted no less than 69 times in the commentary of the Secunda secundae. 

15 Johannes Mair, In primum Sententiarum (Paris: 1519), d. 3, qu. 1, fol. 35rb: “hec que artes 
sapiunt nullo modo hc interseruissem nisi propter extraneos ab hoc studio. In hoc pari- 
siano studio omnes (duobus conuentibus dempartis) hunc modum nominalium sequun- 
tur, etalique universitates matrem alie universitatem imitantes, sed aliqualie universitates 
hec non capiunt pro quibus hec scripsimus et ut aliorum obiectionibus responderemus” 

16 Jacob Schmutz, *From Theology to Philosophy: The Changing Status of the Summa, 
1500-2000, in Aquinas Summae Theologiae: A Critical Guide, ed. Jeffrey Hause 
(Cambridge: 2018). For an overview of the works done by the Summistae, see Lidia Lanza 
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supposed to lecture on Aquinas’ works.!? Thomas Cajetan (Tommaso de Vio; 
Cardinal Cajetan; 1480-1547) arrived there in 1497 and lectured on Aquinas' 
Summa even though his commentary was only completed in 1507 with his 
move to Rome. Peter Crockaert's act of reform, then, must be seen as part of a 
wider trend. Interestingly, though, Crockaert did not only teach, but was also 
the spiritual and intellectual guide for a group of students.!? He asked them to 
take care of a new edition of the Summa. Among them, Vitoria was responsible 
of the Secunda secundae, that is, the part of the Summa dedicated to the ques- 
tions of moral theology.!? 

As a result, Vitoria was trained in a context in which nominalism dominated 
and Thomism was reborn. Renewed attention was paid to moral theology and 
to concrete experience. The framework facilitated and inspired a real interest for 
nominalist solutions and their potential alignment with Aquinas on some topics 
at least rather than a simple kind of union between nominalism and Thomism. 
This critical and differentiating outlook is typical of the thought of the first two 
most important thinkers of the Salamanca School, Francisco de Vitoria, and 
Domingo de Soto. 

Vitoria's references to Jacques Almain (one of John Mair's pupil) in his com- 
mentary on the Secunda secundae may serve as a brief example. According to 
Roger Couture (following Villoslada and Beltrán de Heredia), Vitoria quotes 
Almain forty-five times.?? If we limit ourselves to the first nine questions 
(dedicated to the act of faith), there are four quotations in the first question, 
three in the fourth question, and three in the fifth. In four cases, Vitoria rejects 
Almain's erroneous reading of Aquinas (about the necessity of introducing 
the acquired faith;?! about Paul's definition of faith;?? about the link between 
faith and caritas?3; and on the specific identity of acquired and infused 


, 


and Marco Toste (eds.), Summistae: The Commentary Tradition on Thomas Aquinas 
Summa Theologiae from the 15th to the 17th Centuries (Leuven: 2021). 

17 Philippe Lécrivain, “La Somme théologique de Thomas d'Aquin aux xvie-xviie siè- 
cles" Recherches de sciences religieuses 91.3 (2003), 397-427, and Marco Toste, " The 
Commentaries on Thomas Aquinas' Summa theologiae, lallaae, qq. 90108, in Sixteenth- 
Century Salamanca: A Study on the Extant Manuscripts," Bulletin de philosophie médiévale 
55 (2013), 177—218. 

18  Marie-Dominique Chenu, “L'humanisme et la Réforme au collège Saint-Jacques de Paris,” 
Archives d'histoire dominicaine 1 (1946), 130165, 147. 

19 Villoslada, La Universidad, 261-262. 

20 Roger Couture, L'imputabilité, 69, n. 35. 

21 Francisco de Vitoria, Commentarios a la Secunda secundae de Santo Tomas, ed. Vicente 
Beltrán de Heredia (Salamaunca: 1932) qu. 1, a. 1, 18. 

22 Vitoria, Commentarios, qu. 4, a. 1, 88. 

23 Vitoria, Commentarios, qu. 4, a. 3, 90-91. 
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faith?^). Twice, though, Vitoria explicitly acknowledges agreement between 
Almain and Aquinas (on the inclination of infused faith to all the articles;?5 
on the certitude of faith).?6 In the last four cases, Almain is included into the 
common opinion of the moderns, which Vitoria does not reject. As a result, 
Almain appears as an important nominalist figure in Vitorias commentary 
(along with Ockham, Durand of Saint-Pourcain, Gregory of Rimini, or Peter 
of Ailly). Almain cuts a figure whose positions are often criticized, but some- 
times accepted as consistent with Aquinas. Among Vitoria's contemporaries, 
only Cajetan (also often criticized, despite his adherence to Thomism) is more 
quoted than Almain. 


3 New Challenges: Intellectual Turns in the Early 16th Century 


The intellectual configuration of the early modern theologian - just as that of 
the contemporary theologian — depended on cultural and social as much as 
intellectual contexts. We have already examined the intellectual formation of 
Vitoria and Soto in Paris. We now must consider two major cultural changes 
which occurred early in the 16th century and which necessarily involved an 
intellectual shock and a reaction, that is, the European Reformation and the 
Columbian Encounter. 


34 The European Reformation 

The Christian religion of the Late Middle Ages was characterized both by a 
ritual exuberance (as manifest in Late Gothic architecture) and the spread of 
forms of internal piety (such as the devotio moderna)?" This process of indi- 
vidualization of faith at the end of the Middle Ages obviously had several 
roots: the development of lay piety, the renewal of Augustinianism in theolo- 
gians such as Jean Gerson (1363-1429),?? and the spread of humanism. But one 


24 Vitoria, Commentarios, qu. 6, a. 1, 126127. 

25 Vitoria, Commentarios, qu. 1, a. 9, 49-50. 

26 Vitoria, Commentarios, qu. 4, a. 8, 104. 

27 On late medieval Christianity, see Pierre Chaunu, Le temps des réformes, 2 vols. 
(Paris: 1984); Jacques Chiffoleau, La religion flamboyante, France 1320-1520 (Paris: 2011); 
on the devotio moderna, John Van Engen, Sisters and Brothers of the Common Life: The 
Devotio Moderna and the World of the Later Middle Ages (Philadephia: 2008). On the struc- 
tural homology between architectural styles and scholastic ways of thinking, see Erwin 
Panofsky, Architecture gothique et pensée scolastique (Paris: 1967). 

28 On this point, see Mark Burrows, Jean Gerson and De Consolatione Theologiae (1418): The 
Consolation of a Biblical and Reforming Theology for a Disordered Age (Tübingen: 1991). 
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of the most important factors was probably the pervading crisis of institutional 
and religious authority going back to the Great Schism of the late14th century. 
Even if the pontifical monarchy appeared to have consolidated by the late 15th 
century, the individual conscience had started to stake its claim in opposition 
to the institution. These factors confirm Louis Dumont’s interpretation of the 
early modern as a shift that saw an individualist conception of society (a con- 
ception of a society which considers the individual the most important value) 
replacing a holistic conception of society (where community and institutions 
are more important than individuals).?? According to Dumont, the European 
Reformation is a milestone in a process of cultural change which occurred at 
this point in occidental history. Two examples will allow us to understand how 
Catholic theologians at the time perceived and were confused by these cultural 
changes. 

The first document is the Articles of Faith of 1543.9? Vitoria and Soto had left 
Paris by the time of its publication. Still, the documentis a testimony to the pre- 
occupation of Catholic theologians with Lutheranism and Calvinism during 
the middle of the 16th century, the period during which the reformed faiths 
put down roots. Also, and most importantly, the preparation of the Articles 
began in the 1520s and originally targeted the preaching in the Circle of Meaux 
(that is, the French pre-Reformation movement). The general presupposition 
of the Articles is the same as that of the critique of humanism of that same 
year: it rejects the right of the individual to reject the traditions warranted by 
the Church (as an institution)?! If we consider some of the Articles of Faith, 
it becomes clear that, beyond the rejection of Lutheranism, the University of 
Paris tried hard to hold together the institutional and individual dimensions 
of the Christian religion.?? The aim of the university was to maintain the value 
and necessity of sacraments such as baptism and confession. The defense of 


29 See Louis Dumont, Essais sur l'individualisme (Paris: 1981). 

30 See Charles du Plessis d'Argentré, Collectio judiciorum de novis erroribus, 1, pt. 2, 412-415, 
quoted in Farge, Orthodoxy, 210-211. 

31  SeeFarge, Orthodoxy, 161. 

32 Farge, Orthodoxy, 210-211: “1) Baptism is essential for salvation, even for little children. 
2) Man has a free will to do good or evil, and even if in the state of mortal sin he can 
return to grace with the help of God. 3) Sacramental confession is necessary for remis- 
sion or mortal sins. 4) Man is justified not by faith alone but by faith and good works. ... 
9) Priests having the intention to consecrate, even if in mortal sin, do truly consecrate. ... 
16) The use of images of Jesus, Mary, and the saints is a good practice. (...). 18) There is a 
universal, visible Church on earth, which cannot err in faith, and morals, and to which all 
Christians owe obedience. ... 20) Many things which the Church has received by tradition 
are not expressly and explicitly stated in Scripture ... 22) A legitimate general council 
cannot err in faith and morals. ... 24) Laws of the Church such as fasting and abstinence 
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the sacraments led to the valuation of priesthood as a special state and of the 
Church as infallible, and of both as grounded in Scripture and Tradition. At 
the same time, the Articles insist on the importance of individual intention 
and conscience in the performance of Christian duties. They affirm the pre- 
eminence of the institutional church against the Lutheran revolution, but also 
integrate the notion of faith as a more individual mental state.?? Of a particular 
importance, in this context, is the very debated question of the obedience due 
to a law, and of the preeminence of the conscience over any external law.’* 
We find here the echoes of the theoretical constructions of Pierre D'Ailly, Jean 
Gerson, and John Mair, which sought to defend the authority of the Church 
(though of the Church gathered in concilio) and promote the value of intention 
and conscience among Christians. Some aspects of these theoretical construc- 
tions form part of Vitoria's and Soto's ecclesiology, even though Vitoria was 
skeptical towards conciliarism.35 

The second example of cultural change takes us to the question of grace. 
Paul Vignaux, Heiko Oberman, and Alister MacGrath have elucidated the crit- 
ical relationship between Luther and nominalist theology.96 Oberman in par- 
ticular underlined the role of the motto facientibus quod in se Deus non den- 
egat gratiam (“God does not refuse his grace to people who do their best"). 
This motto played a key role in a process of “democratization of grace" (often 
labelled a form of Pelagianism by its adversaries), which held that every man 
received from God the means to perform his own salvation. John Mair not 
only reused the traditional motto, but added an invitation to pray to God for 


oblige in conscience. 25) Vows, including those taken by monks and religious, oblige in 
conscience." 

33  Onthis topic, see Christophe Grellard, De la certitude volontaire: Débats nominalistes sur 
la foi à la fin du Moyen Áge (Paris: 2014). 

34 On this question, see Louis Vereecke, Conscience morale et loi humaine selon Gabriel 
Vazquez S.J. (New York-Rome: 1957) and Marco Toste, “Unjust Laws and Moral Obligation 
in Sixteenth-Century Salamancan Commentaries on Thomas Aquinas’ De legibus, in 
Right and Nature in the First and Second Scholasticism, eds. Roberto Hofmeister Pich and 
Alfredo Santiago Culleton (Turnhout: 2014), 93-123. 

35 On this topic, see Skinner's classical analysis: Quentin Skinner, Les fondements de 
la pensée politique moderne (Paris: 2001). See also Annabel Brett, Liberty, Right and 
Nature: Individual Rights in Later Scholastic Thought (Cambridge: 1997) and Louis Pascoe, 
Church and Reform: Bishops, Theologians and Canon Lawyers in the Thought of Pierre 
dAilly (1351-1420) (Leiden: 2005). 

36 See Paul Vignaux, Luther commentateur des Sentences (Paris: 1935); Heiko Oberman, The 
Harvestof Medieval Theology: GabrielBieland Late MedievalNominalism ( Cambridge:1963); 
Alistair McGrath, The Intellectual Origins of the European Reformation (Oxford: 2004); and 
idem, Iustitia Dei: A History of the Christian Doctrine of Justification (Cambridge: 2005). 
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his help.?? There is a clear valorization, therefore, of the individuality of the 
believer in John Mair's theology. This valorization is most evident in the impor- 
tance he attributed to conscience and problematic cases of conscience. Mair 
dedicated the entire second question of the prologue to the fourth book of his 
commentary on the Sentences to this question.38 His intention was to impose 
a normative hierarchy that would allow to distinguish and weigh conflicting 
opinions. Yet he also took care not to confuse his defense of the rights of indi- 
vidual conscience with the Lutheran call to conscience.?? The direct opposi- 
tion to Lutheranism is obvious in the later reprints of the commentary on the 
Sentences and the commentary on Matthew's Gospel.*? A similar attitude can 
be discerned in Soto's works, a few years later, at the eve of the Council of Trent. 
In the preface of the commentary on Paul's Epistles to the Romans, Soto recalls 
the controversy with Luther's follower, mentioning the refutation he wrote in 
his De natura et gratia.^ The latter text, and especially the second edition of 
1549 (issued after the 1547 edition earned him accusations of Pelagianism), 
took care to avoid some positions which could be criticized as Pelagian, such 
as the Scotist and nominalist theory of merit de congruo.*? 


37 Mair, In primum Sententiarum (1519), dist. 28, qu. 1, fol. 125ra. 

38 Johannes Mair In quartum Sententiarum (Paris: 1516), prol., qu. 2., fol. 2ra. On Mair's 
casuistry, see James Keenan “John Mair's Moral Theology and its Reception in the 16th 
Century” in A Companion to the Theology of John Mair, 194-221. A large part of Keenan's 
purpose heavily depends on Vereckee, De Guillaume d'Ockham. 

39 Interestingly, as pointed out by Pekka Kárkkáinen in "Conscience and Synderesis in John 
Mair's Philosophical Theology,” in A Companion to the Theology of John Mair, 175-193, 187— 
188), thereis a change from the 1516 to the 1519 editions. In the 1519 edition, the right of the 
erroneous conscience depends on whether or not an external instructor is available. 

40 The attack against Luther is explicit in the prologue to the 1530 edition of the first book 
of the Sentences, for instance. On the question of Lutheranism in the commentary of 
Matthew, see John Sabean, "The Biblical Exegesis of John Mair of Haddington: A Study in 
Scholastic Methodology" (PhD dissertation, University of Guelph, 1976). 

41 Domingo de Soto, In epistolam ad Romanos (Antwerp: 1550), prol., p. 1. On this point, 
see Matthew Gaetano, “Faith in Domingo de Soto's Commentary on Romans in “Fides 
virtus": The Virtue of Faith from the Twelfth to the Early Sixteenth Century, Archa Verbi. 
Yearbook for the Study of Medieval Theology, eds. Marco Forlivesi, Riccardo Quinto, and 
Silvana Vecchio, Subsidia 12 (Münster: 2014) 111-133, 112): “I read the commentary as 
expressing the tension between an Augustinian reading of Romans and the perceived 
urgency of Tridentine theologians to expose the “errors' of Protestantism.” 

42 Domingo de Soto, De natura et gratia (Paris: 1549), lib. 1, chap. 23, p. 93. The schola nom- 
inalium, here, is represented by Durandus of Saint-Pourgain and Hadrian v1. On Soto's 
reaction to Lutheranism, see Karl Becker, Die Rechtfertigungslehre nach Domingo de Soto. 
Das Denken eines Konzilteilnehmers vor, in, und nach Trient (Rome: 1967). On the problem 
of Grace, see the contribution of Paolo Broggio in this volume. 
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4 The Columbian Encounter 


Giving a precise evaluation of the immediate intellectual impact of the 
Columbian Encounter is not easy for historians. They always run the risk of 
interpreting the intellectual ways of the early 16th century through the prism 
of the unfolding history and debate of the Iberian conquest of the Americas. 
Nevertheless, if we limit ourselves to the strictly theological problems (putting 
aside the more political problem of lordship [dominium] despite its theologi- 
cal consequences), it seems that for the theologians, and especially those of the 
Salamanca School, this impact was obvious and immediate since it reactivated 
the old debate ofthe problem of salvation outside the Church.* The novelty of 
the “discovery” of the peoples of the Americas was not their religious otherness. 
Travelers to the Far East had already pointed out the diversity of paganism (in 
the larger sense of non-Christian religion). The novelty was the discovery of 
peoples who appeared not to have been reached by the Gospel, a contradiction 
to the claim of the Acts of Apostles that the Revelation was taught across the 
whole world. Even if some theologians tried to defend the idea that the Apostle 
Thomas after travelling east continued to the new World, it was quickly admit- 
ted that these new pagans could not have known the Revelation. 

Surprisingly, this concrete situation had been anticipated as a merely the- 
oretical possibility, as the case of an isolated Island whose people had not 
been taught the Gospel.** As was so often the case, the new, concrete reality 
of the Columbian Encounter had already been prepared in theoretical reflec- 
tion. The situation still obliged theologians to square the theory with concrete 
experience, the reality of peoples absolutely ignorant of Revelation. The first 
encounters with such people even led to the idea that they might have no reli- 
gion at all. It was for this reason that Columbus suggested they could easily 
be converted.* It quickly became clear that they were pagans, though pagans 
invincibly ignorant of the true faith. 

Among theologians, one of the first to react to the discovery was John Mair. 
No later than 1510 did he introduce observations concerning “The Indies” in 


43 For a general overview, see Bernard Sesboué, Hors de l'Eglise pas de salut: Histoire 
d'une formule et problemes d'interprétation (Paris: 2004); Stuart Schwartz, All Can Be 
Saved: Religious Tolerance and Salvation in the Iberic Atlantic World (London and New 
Haven: 2008); and John Marenbon, Pagans and Philosophers: The Problem of Paganism 
from Augustine to Leibniz (Princeton: 2015). 

44 One of the most interesting defenders of this casus was Alphonse Tostat. See Louis 
Capéran, Le probléme du salut des infidéles (Toulouse: 1928). 

45 Thomas Gomez, L'invention de l'Amérique: Mythes et réalités de la Conquête (Paris: 2014), 311. 
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his commentary on the Sentences. Louis Vereecke has suggested that Mair was 
guided by his many Spanish students.^ It is true that this was the point in 
time where Cajetan instigated Dominican missionary activity (1508) and fray 
Antonio de Montesinos (1475-1540) famously denounced the abuses of the 
Spanish encomenderos (1511). Yet Mair appears to have mostly depended on 
literary sources, such as the Cosmographia published, with Amerigo Vespucci's 
letters, at Saint-Dié in 1507. Indeed, Mair mentions Vespucci, but not once men- 
tions Columbus. His knowledge of Amerindians is superficial in any case. Mair 
is best known for applying the concept of natural slavery to the Amerindians,*” 
though he was also aware that this new category of pagans raised the problem 
of salvation without faith. He defended the idea that an invincibly ignorant 
pagan could be saved without the sacrament of baptism and without explicit 
faith in Christ: a virtuous rational adult may be saved if he explicitly assents to 
the two following propositions (from Heb. 11:6): first, God exists; and second, 
God rewards good people and punishes bad people. The explicit belief in the 
Incarnation is not required from a pagan.*8 

Among John Mair's first readers, one of the most interesting is a lawyer 
called Juan López de Palacios Rubios (1450-1524). Around 1512-1516, Palacios 
Rubios wrote a Libellus de insulis oceanis (the known manuscript was owned 
by Bartholomé de Las Casas). Even though Palacios Rubios wanted to justify 
the conquest and the forced conversion of the Indians, he introduced many 
of the arguments we will find again in the "School of Salamanca” Moreover, 
unlike Mair, he seemed to have had a real knowledge of the Indians, probably 
relying on the first relaciones provided by fray Ramon Pané (who had taken 
part in Columbus' second journey). After giving a general description of the 
Indians' way of life (very close to the state of innocence), he introduced a 
threefold classification: first, some of them are idolaters and worship demons; 


46 Vereecke, De Guillaume d’Ockham, 456. 

47 Anthony Pagden, The Fall of Natural Man: The American Indian and the Origins of 
Comparative Ethnology (Cambridge: 1982), 38-40, misses some aspects of the question. 
In a question discussing the right of a Christian king to make war on pagans (primarily 
Muslims), Mair briefly examines the case of the Spaniards in the Caribbean (In secundum 
Sententiarum, dist. 44, qu. 3). For Mair (following Pope Alexander vr), the ultimate objec- 
tive of the conquest must be the conversion of the pagans. But since the Indians do not 
understand the Spanish, the Spaniards could use force to subdue and convert them to the 
Christian faith. Mair points out that it is necessary to distinguish two kinds of Indians. 
Those converted should continue to live under their king on the condition that the ruler 
had also converted to the Christian faith. On those who lived "like beasts" and were natu- 
ral slaves, the Spanish could impose monarchical rule. 

48 Johannes Mair, In tertium Sententiarum, dist. 25, qu. 1. 
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secondly, others live without any law; and finally, a few of them follow the nat- 
ural law and worship the one true God. The latter are invincibly ignorant and 
free of guilt. Palacios Rubios carefully warrants this invincibility by excluding 
the theory of an ancient mission in the west: even if mission and preaching did 
occur, it had by now been forgotten to such a degree that is might as well not 
have happened at all.** His conclusion was that if the intention is pure, noth- 
ing more than an implicit belief was needed.9? Interestingly, Palacios Rubios 
clearly indicated his theological authorities: the idea of an implicit faith comes 
from the 15th-century Spanish theologian Alphonse Tostat, and the idea of sal- 
vation without baptism from John Mair. Clearly, the encounter with new pagan 
peoples gave fresh relevance to the old problems of invincible ignorance and 
of the possibility of salvation outside the Church (that is, without the sacra- 
ments).5! The problem early 16th-century theologians faced was that of pre- 
serving both the role of the Church as a juridical and pastoral institution and 
to allow virtuous peoples to be saved by their own means. 

The two cultural turns just discussed led to a new theological configuration 
on the eve of the 16th century. The European Reformation and the Columbian 
Encounter brought to light a tension between the ecclesiastical institution and 
the individual. This tension could explain why more and more importance was 
given to moral theology, to pastoral care, and to the practical inquiry into con- 
crete problems.9? 


49 Interestingly, John Mair perhaps not entirely convinced by his theory of the salvation out- 
side the Church, reintroduces the notion in the 1516 and 1519 editions of his commentary 
on the fourth book of the Sentences. 

50 Juan López de Palacios Rubios, De las islas del mar océano (Libellus de insulis oceanis), intr. 
and trans. Paulino Delgado et al. (Pamplona: 2013), chap. 1, $2, 58: “Si ergo ad legem mosai- 
cam gentiles tunc temporis non transirent, vel nunc legem nostrum ignorantes, absque 
eorum culpa, naturalia custodientes praecepta salvi facti sunt, cum ex illorum observan- 
tia resultaret credentia, saltem implicita, fidei Mediatoris seu Incarnationis Christi. Qui 
enim credit unum Deum remuneratorem inquirentium se, credit similiter eum habere 
providentiam de hominum salute, licet modum providentiae non cognoscat." 

51 On this question, see Capéran, Le probleme; Jeroen Willem Joseph Laemers, “Invincible 

Ignorance and the Discovery of the Americas: The History of an Idea from Scotus to 
Suarez,” (PhD dissertation, Iowa University, 2011). For the medieval genealogy of invin- 
cible ignorance see Christophe Grellard “Que m'est-il permis d'ignorer? La foi, ligno- 
rance, et les limites acceptables de l’orthodoxie,’ in Genéses antiques et médiévales de la 
foi eds. Christophe Grellard, Ph. Hoffman, and Laurent Lavaud (Paris: 2020), 429-449; 
Marco Toste, “Invincible Ignorance and the Americas: Why and How the Salamancan 
Theologians Made Use of a Medieval Notion,” Rechtsgeschichte - Legal History 26 (2018), 
284-297; Christophe Grellard, La possibilità dell'errore: Pensare la tolleranza nel medioevo 
(Rome: 2020). 

52 For example, Vitoria's pastoral care is obvious in his treatment of the imputability of the 
first movements of sensuality. See Couture, L'imputabilité morale, 83. 
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5 A Case Study: Faith and Salvation 


We will now give a detailed example of the theological context of the early 
Spanish scholastics. Our case study is the debate about the nature of faith and 
its connections with the debate about the possibility of salvation without the 
Church. As we have seen, the twofold pressure of the Reformation and the 
Encounter returned the question of faith and salvation to the heart of theolog- 
ical debate. If the problem was old, the parameters were new. Theologians had 
to find new tools of dealing with it, even if these tools were deeply rooted in 
seemingly distant medieval debate. 

The problem at stake was the possibility of salvation by faith (whose exact 
nature had to be determined) outside the Church. Facing the problem of chil- 
dren passing away without having been baptized, medieval theologians elab- 
orated the concept of Faith of the Church. Similarly, for lay people unable to 
understand the doctrine of salvation, they elaborated the notion of implicit 
faith, which presumed that they shared the beliefs of the Church.5? From the 
14th century onwards, the devaluation of the institution of the church, due 
both to intellectual (Ockham's and Wyclif's radical criticism) and political- 
cultural factors (such as the Great Schism) also led to a greater emphasis on 
individual conscience.°* Understanding the theological context of the early 
16th century, therefore, invariably depends on clarifying developments in the 
understanding of faith at that time. 

Francisco Vitoria's treatment of the act of faith obviously depended on nom- 
inalist elaborations. His point of reference was Pierre D'Ailly, who had tried 
hard to find a middle way between Ockham’s voluntarism and Holcot's natu- 
ralism.55 According to D’Ailly, faith was the result of probable argument: the 
assent of the intellect was primarily the result of natural reason, though it was 
helped and bolstered by pious affection (pia affectio) or a piously affected will. 
The intervention of will furnished the assent with certitude. D'Ailly's thinking 
would later be used by John Mair and his school, then by Vitoria. 


53 For the Faith of the Church, see Marie-Thérése Nadeau, Foi de l'Eglise: Évolution et sens 
d'une formule (Paris: 1997). On implicit faith, see Georg Hoffmann, Die Lehre von der 
Fides implicita innerhalb der katholischen Kirche (Leipzig: 1903) and Christophe Grellard, 
Croire par délégation: Enquête sur la formation du concept de foi implicite (x11*-xv1* siècle) 
(Paris: forthcoming). 

54 On this question see Jean-Pierre Massaut, “Les droits de la conscience erronée dans la 
théologie catholique moderne,’ in La liberté de conscience (xVI*-XVI1* siècles), eds. Hans 
Guggisberg, Frank Lestringant, and Jean-Claude Margolin (Genéve: 1991), 237-256; 
Christophe Grellard, La possibilità dell'errore. 

55 See Grellard, De la certitude, 12-120. 
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Vitoria examined the question of faith in his commentary on the Secunda 
secundae, with the first article of the first question providing a detailed anal- 
ysis of assent. Following D'Ailly and Mair, he defended the idea that assent of 
faith depended both on reason (through authority or probable argument) and 
pia affectio. Usually (regulariter), assent of faith relied not on direct divine illu- 
mination (as in prophecy) but on human authority, that is, on teaching. Vitoria 
used the classical casus of the baptized child growing up in a forest to prove 
his thesis. Such a child does have the faith (infused faith) but will not have 
any knowledge or belief concerning the articles of faith (acquired faith).56 At 
the beginning of the assent of faith, there usually is an act of teaching and 
persuasion. 

At the same time, teaching and persuasion are not enough, and the assent 
of faith also requires an act of free will, that is, pia affectio, which moves the 
individual to believe in a supernatural fact.*7 When Vitoria describes the regu- 
lar process of acquiring faith, he begins with teaching since fides est ex auditu 
(“faith is from hearing [the word of the bible]"). The hearing of the word of 
God is made probable by the preacher who teaches the meaning of faith, and 
this action of the preacher is strengthened by an internal motion by which 
God helps the will to raise probability to certitude. This is the effect of pia affec- 
tio.5 Even though Vitoria's description of the movement of faith is perfectly 
consistent with Aquinas' psychology, he clearly depended on Mair's theory. 

Like D'Ailly and Mair, Vitoria is looking for a conception of the assent of 
faith which includes both naturalist and voluntarist factors. He clearly criti- 
cizes Holcot's naturalism: the act of faith cannot be grounded in natural reason 


56 Vitoria, Commentarios, qu. 1, a. 1, 17. On this casus, see Grellard, De la certitude, 65-66, 
78-79, 124, 134; and Grellard, “Que m'est-il permis.” 

57 Vitoria, Commentarios, qu. 1, a. 1, 17. 

58 Vitoria, Commentarios, qu. 1, a. 1, 20: "Ordo regularis credenda est iste: quod v.g. primo 
audio a patre articulos fidei et credo illis, nihil sciens de revelatione; postea video ex reve- 
latione praedicatoris quod est in evangelio, et magis credo. Sed hic nota quod etsi ego cre- 
dam primo motus auctoritate humana, tamen firmitas et certitudo tunc non provenit ab 
auctoritate humana, id est quia iste praedicat Christum esse hominem et esse revelatum 
a Deo; sed firmitas provenit a motione interior qua Deus movet voluntatem ad hoc quod 
credat quia Deus ita firmat voluntatem quod etsi pater oppositum fidei, non tamen cre- 
dat, nam captivat Deus intellectum in obsequium fidei, id est ad credendum his quae sunt 
fidei. De hoc videte egregie Capreolum in 3, d. 24. Dico ergo quod videntur doctores in hoc 
convenire quod sicut stat quod ego assentiam auctoritati cum formidine, et tamen, quia 
de consequente est pia affectio, causatur firmitas in assensu consequentis ita primo credo 
ego auctoritate humana inductus; sed quia habeo piam affectionem, causatur major certi- 
tudo quam tota auctoritas humana." 
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only, though the first moment is partly in our power (in nostra potestate).°° 
Vitoria remarks that when we consider the first audience of the Apostles, it 
appears that some listeners believed his teaching whereas others did not. The 
same argument or sermon can produce different reactions in individuals pre- 
cisely because some listeners are moved by a pia affectio, others not: 


Believing often and regularly is immediately in our power, especially at 
the beginning. It is proven against Holcot since many people simulta- 
neously heard the Apostles, and nevertheless, this one believed and this 
other did not. And this did not come from the arguments or the proofs, 
since they are the same for everybody. Therefore, this came from the free 
will (...). And briefly, the most powerful argument against Holcot is the 
experience: I do believe in one man and not in this other one, due to a 
pious affect, because I have affection for this one and not this other one.*0 


Symmetrically, Vitoria criticizes the thesis of a belief without reason. 
Interestingly, Vitoria's target here is Cajetan.*! According to Vitoria, it is not 
possible to believe without any probable reason. Vitoria is not content with fol- 
lowing John Mair, though, but is looking for a solution to some unsolved prob- 
lems. Indeed, neither D'Ailly nor Mair are very clear on the nature of the pia 
affectio. By contrast, Vitoria tries hard to clarify the notion. He clearly claims 
to show that the pia affectio depends on the infused faith: not necessarily bap- 
tism, but divine grace as a supernatural help: 


A man can believe an article of faith, through the infused faith, with- 
out a previously acquired faith about this article or another sentence or 
anything. Proof: I assume that someone does not have faith, but has the 


59 On Holcot, see Grellard, De la certitude, 87-109. See also Pascale Bermon, “ Il n'est pas 
au libre pouvoir de l'homme de croire quand il lui plait’: Linvolontarisme doxastique 
de Robert Holcot,” in Geneses, 409-428; Mark Boespflug, “Robert Holcot on Doxastic 
Voluntarism and the Ethics of Belief” Res Philosophica 95 (2018), 617-636. 

60 Vitoria, Commentarios, qu. 2, a. 9, 8o: "Credere saepe et regulariter est immediate in 
potestate nostra, maxime a principio. Probatur contra Holcoth quia multi simul audie- 
bant Apostolos, et tamen unus credebat et alius non. Et hoc non provienebat a motivis 
et signis, quia eadem sunt. Ergo provienebat a libertate voluntatis (...). Et breviter, max- 
imum argumentum contra Holcoth est experientia, quod ego credo uni homini et non 
alteri ex pia affectione, quia sum affectus uni et non alteri." 

61 Vitoria, Commentarios, qu. 1, a. 4, 40-41: "Dominus Cajetanus dicit quod homo potest 
bene credere et leviter fidei nostrae. Et bene dicit quia si aliquis credat sine motivis et 
sine verisimilitudine, est levis corde (...). Secundo dico, necsio an dominus Cajetanus sit 
in ista sententia, quod quicumque credit, oportet quod credat ex aliquibus motivis ut 
supra diximus. Nec opus est quod de motivis habeat evidentiam; satis est quod habeat 
fidem adquisitam aut opinionem eo modo quo in tertio articulo exposuimus." 
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opinion that a preacher is true and honest, and this preacher says “God is 
three and one,’ and he has a pious affection [for the preacher]. Hence, he 
will believe what the preacher begins to set out in his sermon. And this is 
only through the infused faith.*2 


The infused faith is prior to the explicit assent to the content of faith (the 
articles of the dogma). People who want to be Christian have the faith before 
knowing explicitly the articles of faith.£3 Implicitly, Vitoria, here, seems to 
claim that the purity of intention and the effort to do your best are enough to 
receive divine help. As a result, Vitoria elaborates a theory of assent of faith 
which holds together the necessity of a human authority; preaching, which 
uses probable argument to introduce dogma; and grace or supernatural divine 
help, freely given by God to anyone who asks for it. 

This theory of faith, deeply influenced by the nominalist debates of the 
later Middle Ages,** has important consequences for pastoral care. Simple lay 
people must be taught, and the faith implanted carefully. Their faith results 
from a process of education.* But this education has got to be supplemented 
by implicit faith, that is, an act of obedience to the Church, which consists in 
believing all that the Church believes. 

But what, then, about the pagans who are outside the Church and have 
never heard the revealed word? Vitoria considers that while there is no salva- 
tion without faith, faith cannot be reduced to Revelation. For these pagans, if 
they do their best (facere quod est in se), they will receive grace, that is, receive 


62 Vitoria, Commentarios, qu. 1, a. 1, 19: "Potest homo per fidem infusam credere articulo 
fidei, non praecedente fide adquisita de illo articulo nec de alia propositione et quacum- 
que re. Probatur. Pono quod quis habeat, non fidem, sed opinionem de praedicatore quod 
est verus et probus vir, et dicat Deus est trinus et unus, et habeat piam affectionem. Jam 
iste credet ille incoeperit praedicare. Et nonnisi per fidem infusam." Here, Vitoria proba- 
bly implicitly relies on Ockham's argument of the true preacher, but introduces, against 
Ockham’s 'voluntarist' solution, the argument of the pia affectio elaborated by later nom- 
inalists. See Grellard De la certitude, 111-131. 

63 X Vitoria, Commentarios, qu. 1, a. 1, 18: “Ad hoc quod quis assentiatur ex fide infusa, non 
opus est quod prius ex fide adquisita credat eundem articulum quem omnino credit. Hoc 
videtur esse contra opinionem modernorum. Probatur de eo qui audit a praedicatore et 
vult esse christianus. Arguitur sic: ille jam habet gratiam et fidem." 

64 For reasons of space, it is not possible to get into the details, but it is interesting to con- 
sider that Vitoria's conception of infused faith explicitly depends on Ockham’s. See 
Vitoria, Commentarios, qu. 1, a. 9, 49. 

65 Vitoria, Commentarios, qu. 2, a. 8, 75: "Si ergo iste rusticus audiat curam praedicantem et 
facit quod communiter fit in Ecclesia, et ignoret, jam non imputabitur ei. Si tamen aliquis 
ex culpa sua et negligentia non vult adire ecclesiam et audire sermones et ignorat, certe 
ignorabitur ut dicit Paulus (1 Cor 14, 38) quia imputabitur ei.” 
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a special knowledge of God by means of illumination.®® Vitoria revived the tra- 
ditional answer to ignorance: the appeal to divine help. On this point, he dis- 
tances himself from nominalist theologians like Holcot. Still, one of the most 
important consequences of Vitoria's theory is that even after the conquest, the 
Amerindians must not be forced to become Christian. In order to prevent the 
creation of bad Christians, the Amerindian pagans have to be taught and per- 
suaded by reason. 

This quick look at Vitoria's theory of faith obviously shows how he infused 
Salamanca and Thomism (in the context of the commentary on the Summa) 
with several nominalist trends he had encountered in Paris. His 'gener- 
ous' solution to the problem of salvation was not at all inconsistent with 
Aquinas' own position. Indeed, it was amplified and radicalized by Domingo 
de Soto. Soto went further than Vitoria because he was reluctant to turn to 
divine help. He preferred the light of natural reason to divine illumination. 
In some extreme situation of invincible ignorance, Soto suggests, it would 
be possible to receive grace without the knowledge of Christ.67 He defended 
his theory of salvation without baptism - salvation without the sacraments 
administered by the Church - in the first edition of the De natura et gratia 
(1547), but explicitly gave it up two years later in order to avoid the risk of 
Pelagianism: 


There was an opinion we defended in the schools, and in the first Venetian 
print of this book we have thought it was more probable, that is, accord- 
ingthe natural law, for each one in the plebs there is no light more neces- 
sary than the natural one, since among the pagans who are not depraved 
and blinded by the vices, this light seems efficient to know about God 
that He is and He is a rewarder, when this knowledge implies confusedly 
the knowledge of Christ. And there is a powerful argument: then we need 
no revelation about the things necessary to the salvation more peculiar 
than the ones brought by the natural light. Therefore, God demands no 


66 Vitoria, Commentarios, qu. 10, a. 1, p. 161-162: "Dubium sextum est de hoc: an possit aliquis 
habere gratiam sine fide Christi. Videtur quod sic. Pono enim quod quamprimum venit ad 
usum rationis, faciat quod est in se est. Arguitur: ile habebit gratiam; patet quia facienti 
quod est in se est, Deus non denegat gratiam. Et quod non credat de Christo aliquid patet, 
quia ut pono, nihil audivit. Ergo. In contrarium est quia Justus ex fide vivit. Praeterea 
Justificati ex fide. Ergo non potest habere gratiam sine fide Christi. (...). Ad sextum 
dubium dico quod quis potest venire ad gratiam sine cognitione Christi. Ita est dicendum 
et latius in relectione.’ 

67 See Teofilo Urdanoz, “La necesidad de la fe explicita para salvarse segun los teologos de la 
Escuela Salmantina. 1,” Ciencia Tomista 59.4 (1940), 41. 
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other knowledge and nothing else is necessary for the salvation. (...). But 
after having examined deeper the problem, I think that this opinion must 
be removed, and another must be embraced that is, in the natural law, 
the natural light was not enough for the knowledge of faith which is nec- 
essary for the salvation.*8 


Soto and Vitoria shared their Parisian training and their direct contact with 
nominalist theology. The situation changes with Vitoria's pupils, entirely 
trained at Salamanca.®? Melchor Cano, for example, explicitly criticized Soto's 
position concerning the possibility of salvation by natural means in his lecture 
on the IIa-IIae given in Alcala in 1544.7? Soto's thesis is denounced as a mis- 
reading of Aquinas and a form of Pelagianism. Cano seeks to return to a better 
reading of Aquinas, and a position that is closer to Vitoria. Natural reason, Soto 
argues, is by itself unable to know God and even will needs the supernatural 
help of grace in order to move the intellect. From the same perspective, Cano 
rejects the idea of salvation by implicit faith understood as a mere internal 
illumination without any obedience to the Church or help from a priest. Once 
again, his target is probably Soto, who understood implicit faith as an actual 
knowledge by which God rewards good people. Cano's criticism of Soto exem- 
plifies reservations concerning some nominalist trends in Vitoria's and Soto's 
theology. It is worth noting that Soto's thesis was followed by some other theo- 
logians, such as Domingo de las Cuevas (1520-1559) or Andrés de Vega (1498- 
1560). Domingo de las Cuevas is radical in defending not only the possibility 


68 Soto, De natura, 11, 11, 143: "fuerit opinione quam nos in scholis nonnunquam defensaui- 
mus et in prima huius operis impressione Veneta probatiorem arbitrari sumus videlicet 
quod non esset in iure naturae singulis de plebe alius radius lucis necessarius quam nat- 
uralis, propterea quod illis gentibus vbi non erat deprauata natura vitiorumque calignie 
obducta, hic radius videtur efficax ad cognoscendum de de quod est et quod remunerator 
est, vbi cognitio confuse implicatur Christi. Et quod magnum praeterea est argumentum 
est quod tunc nulla erat reuelatio particularior eorum quae necessaria erant ad salute 
quam illa quae fiebat per lumen naturae; ergo nihil aliud Deus exigebat cognitionis neque 
videtur aliud fuisse necessarium (...) At vero re meditatius perpensa, abiiciendam exist- 
imo opinionem hanc et alteram videlicet quod neque in lege naturae satis fuerit naturale 
lumen ad illam cognitionem fidei quae necessaria est ad saltuem.” 

69  Onthe difficult penetration of nominalism in Alcala and Salamanca, see Andres, La teolo- 
gia espanola vol. 2, 77ff. 

70 Melchor Cano, Commentary on the Secunda secundae, quoted in Teófilo Urdanoz, “La 
necesidad de la fe explícita para salvarse, según los teólogos de la Escuela Salmantina,” 
Ciencia Tomista 59 (1940), 398-414; 529-553, 530: "Respondeo quantum ego credo est 
erroneum quod sine justification vocetur, hoc est quia requiritur supernaturalis motus, 
itaque sola cognition naturalis non sufficit (oppositum tenet Soto et Cuevas). 
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of salvation without the explicit faith in Christ but also without the baptism 
in voto: 


Even though many doubt, it is probable that a man can be justified 
with an explicit faith in God and an implicit faith in Christ as a remu- 
nerator even after the Gospel has been widely propagated. And so 
I say that if the inhabitant of an island makes a good use of his natural 
faculties, by doing his best, according to me he will be illuminated 
by God, and grace will follow, without any explicit faith in Christ and 
without any baptism, in reality or in the vow, according to Aquinas in 
the question 10 a. 4, ad. 3 and more clearly in the third part, question 
66, a. 4, ad 2.7! 


Obviously, the issue of the Christianization of the Americas is at the heart of 
these theological debates. The participants are all seeking the means to secure 
both the salvation of the virtuous Indians and the legitimacy of mission in 
the New World. Vega and also Antonio de Córdoba (1485-1579) follow Soto, 
sharpen and radicalize even some aspects of his argument. 

According to Vega, who presents his view as opinio communis, faith explic- 
itly requires hearing a sermon and reasons to believe, so one cannot require 
it from those who are invincibly ignorant. For them, a confused knowledge 
of a providential God is sufficient."? Vega thus preserves the idea that faith 
is the first movement of grace. We have seen how Vitoria and Soto (after 
1549) emphasized that this implicit faith has a supernatural origin in order to 
avoid the accusation of Pelagianism. Andrés de Vega and Antonio Córdoba, 
however, do not take this precaution and claim that implicit faith is enough 


71 Domingo de las Cuevas, Lectura in 11-11 qu. 2, a. 8, quoted in Urdanoz, “La necesidad,” 
540: "etsi multi dubitent probabilis quod etiam post sufficientem promulgationem potest 
homo justificari cum fide explicita Dei et implicita Christi ut quod remunerator est. Unde 
dico si modo insulanus utitur bene suis naturalibus faciendo quod in se est (videtur mihi) 
illiminabitur a Deo et consequetur gratiam sine aliqua fide explicita Christi et sine bap- 
tismo in re vel in voto secundum opinionem D. Thom. qu. 10, a. 4 ad3 et clarius 3 qu. 69, 
a.4ad 2.” 

72 Domingo de Soto, Commentariorum in quartum Sententiarum (Salamanca: 1569) d. 5, 
qu. u., a. 2, 242b: "Atqui non voco implicitam solum habitum fidei qui cum gratia in conu- 
ersione infunditur, sed actualem cognitionem in vniversali quod Deus sit remunerator"; 
Andrés de Vega, De iustificatione (Cologne: 1572) V1, 15, p. 93a: "[Theologi] communiter 
docent cum aiunt ad iustitiam sufficere fidem explicitam vel implicitam vnius mediato- 
ris. Atque hanc omnes illi habuisse censendi sunt qui Deum crediderunt veracem esse in 
omnibus verbis et promissis suis, et benigne exhibiturum omnia necessaria ad salutem." 
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to be saved. This conception of implicit faith is obviously very different from 
the medieval notion (which consists in believing all that believes the Church). 
For Vega and Córdoba, implicit faith is a rather confused knowledge of the 
true God. This new design of implicit faith (which aims to bring a solution 
to the problem of the Amerindians) coexists with its medieval predecessor, 
applied especially to the case of the little old woman or the ignorant “rus- 
tics.”73 The latter are not bound to demonstrate explicit faith in articles, but to 
show implicit faith through submission to the Church. Córdoba, for instance, 
explicitly returns to Holcot's answer (via Gabriel Biel) about the little old 
woman when defending the idea of meritorious heresy.7* 

But this group of theologians is fiercely criticized by other theologians ofthe 
School of Salamanca as Juan de la Pena and Juan Gallo. Indeed, this nominalist 
reading of Aquinas which gives its particular design to this part of the "School 
of Salamanca" is far from being accepted by all the members of the School. Juan 
de la Peña explicitly targets Vitoria, Soto, and Vega as Pelagian. Interestingly, 
this same label was used in the fourteenth century by Thomas Bradwardine 
against Ockham or Holcot. On his part, Juan Gallo clearly denounces what he 
perceives as a confusion of implicit and explicit faith: 


Implicit and explicit faith are contained in the same species and only 
differ according to a greater or a lesser distinction; but, on the other hand, 
natural knowledge and faith are generically distinct, as an acquired and 
an infused virtue; therefore, it is not possible to call implicit faith a knowl- 
edge generated by natures.”? 


Once again, the main problem lies in the relative weight of the natural and 
the supernatural dimensions of faith. As we have seen, even the 'permissive' 


73 Antonio Cordoba seems to be perfectly aware of this difference. See Antonio Córdoba, 
Quaestionarium theologicum (Venice: 1604), lib. 2 (De ignorantia), qu. 4, p. 27: “Et hanc 
fidem Beatus Thomas et Durandus et alii ubi supra vocant explicitam eo quod supranat- 
uralis sit, qua creditur quod Deusest et remunerator supernaturalis est, quam tamen nos 
vocamus implicitam respectu illius explicationis fidei Christi et trinitatis quam in lege 
gratiae audito Evangelio habere tenemur." There is a clear but critical assessment of this 
theory of implicit faith in Juan de la Pena: "illa cognitio naturalis Dei est fides implicita 
J.C. tum quia in Deo continentur omnia quae pertinent ad eum eternalia et supernatu- 
ralia (...) Et secundo dicebant quia ille qui sic cognoscebat unum Deum in praeparatione 
animae et ex parte voluntatis habebat promptam voluntatem credenda quidquid pro- 
ponetur a Deo, ergo habebat fidem implicitam" (quoted in Urdanoz, “La necesidad,” 542). 

74 On Holcot’s solution, see Grellard “Que m'est-il permis." 

75 Quoted in Urdanoz, “La necesidad,” 550: “Implicita and explicita intra eandem speciem 
continentur solumque different penes maiorem vel minorem distinctionem; cognitio 
autem naturalis et fidei generice distinguuntur sicut virtus acquisita et infusa; non ergo 
potest vocari fides implicita ea cognitio quam natura peperit." 
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theologians take care to preserve the supernatural dimension of faith (the only 
exception perhaps being Vega). Finally, the difference between the two groups 
of theologians (which can be roughly divided as the followers of Soto and the 
followers of Cano?9) seems to be a difference of degrees. Indeed, even Cano 
and his followers are far from the rigorism of some 13th-century theologians 
and accept a kind of salvation outside the Church in some cases of invinci- 
ble ignorance — not only for Amerindians, but also for the children of Jews or 
Muslims living in Africa.” Despite the theoretical differences between these 
theologians, there is a general trend towards supporting the possibility of the 
salvation of men of good will, especially through a liberal’ use of the principle 
facere quod est in se. 


6 Conclusion 


The theological context of Spanish scholasticism depends on several major 
changes which occured in the early 16th century. Firstly, in consequence of 
Vitoria and Soto's Parisian training, the theology of the School of Salamanca 
was influenced - implicitly and explicitly, positively and negatively — by John 
Mair's nominalist theology. This is not to say that the "School of Salamanca" 
was nominalist, but that Vitoria, and Soto even more so, developed a reading of 
Thomas Aquinas which considered Mair and his pupils to be important inter- 
locutors. This reading was in some parts compatible with Mair's principles. As 
our case-study showed, several members of the “School of Salamanca” rejected 
this reading, but they still had to discuss it. It is not possible, therefore, to fully 
understand the theology of the “School of Salamanca” without a clear knowl- 
edge of its roots in nominalist discourse. 

Secondly, these theologians had to adapt their debates, largely inherited 
from the Middle Ages, to two new cultural events, the spread of Lutheranism 
and the Spanish conquest and mission in the Americas. At first glance, the 
Spanish theology could appear as deeply medieval, and indeed, in many ways, 
it is. It depends on some concepts, arguments, example and authorities elabo- 
rated in the medieval universities. But beyond this methodological continuity, 
the cultural changes of the early 16th century led to a focus on new, specific 
problems. Indeed, Lutheranism and the Conquest put the problem of salvation 


76 Juan de la Peña explicitly presents Cano's position (and his own position) as a middle 
term between Soto's laxism and Sotomayer's rigorism; see Udernoz “La necesidad) 544. 
77 | SeeUdernoz “La necesidad)” 544. 
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at the heart of theological debate,"? and at the heart of the general inquiry 
into the compatibility of the rights of the individual conscience and the pas- 
toral and political role of the Church. Hence, the theology of the "School of 
Salamanca" clearly represents a historical watershed, a historical moment that 
saw medieval intellectual tools transformed and adapted to new cultural and 
political contexts. 
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CHAPTER 2 
Law 


Thomas Duve 


Despite its theological origin, the School of Salamanca has left its stamp on 
the history of law. The commentaries on certain parts of Thomas Aquinas's 
Summa, published under the title De iustitia et iure or De legibus, but also 
smaller works, such as Francisco de Vitoria's Relectiones on the just war and the 
legitimacy of Spanish imperial expansion in the Americas, have become influ- 
ential for the history of law and legal thought. During the last decades, legal 
historical research has focused on the importance of the school for the his- 
tory of international law and its contribution to the theory of legal sources and 
method, to criminal law, its theory and dogmatics, and to private law thinking 
in the Continental European tradition, especially contract law and restitution 
theory. The articles in the part on Law (Decock, Jansen, and Wagner) address 
the complexity of reflection on the subject as well as the intensive scholarly 
discussion of their intellectual accomplishments.! 


1 Legal-historical research in the School of Salamanca is difficult to keep separate from general 
research on the history of the School and the University of Salamanca; see the important 
bibliographies in Miguel Anxo Pena González, Aproximación bibliográfica a la(s) “Escuela(s) 
de Salamanca” (Salamanca: 2008); Luis E. Rodríguez-San Pedro Bezares and Juan Luis 
Polo Rodríguez, “Bibliografía sobre la Universidad de Salamanca (1800-2007), in Historia 
de la Universidad de Salamanca: Vestigios y entramados, eds. Luis E. Rodríguez-San Pedro 
Bezares and Juan Luis Polo Rodríguez, vol. 4 (Salamanca: 2009), 639-836; Alejandra Celia 
Ramírez Santos and José Luis Egío, Conceptos, autores, instituciones: Revisión crítica de la 
investigación reciente sobre la Escuela de Salamanca (2008-19) y bibliografía multidisci- 
plinar (Madrid: 2020). A comprehensive study on the School with many further references 
is Juan Belda Plans, La Escuela de Salamanca y la renovación de la teología en el siglo XVI 
(Madrid: 2000). Important recent legal historical studies on the School of Salamanca with 
further references are Wim Decock, “From Law to Paradise: Confessional Catholicism 
and Legal Scholarship” Rechtsgeschichte 18 (2011), 12-34; Wim Decock, Theologians and 
Contract Law: The Moral Transformation of the lus Commune (ca. 1500-1650) (Leiden: 2013); 
Wim Decock and Christiane Birr, Recht und Moral in der Scholastik der Frühen Neuzeit 1500— 
1750 (Berlin: 2016); James Gordley, The Philosophical Origins of Modern Contract Doctrine 
(Oxford: 1991); Nils Jansen, Theologie, Philosophie und Jurisprudenz in der spätscholas- 
tischen Lehre von der Restitution: Außervertragliche Ausgleichsansprüche im frühneuzeitli- 
chen Naturrechtsdiskurs (Tübingen: 2013); Martti Koskenniemi, "International Law and 
Empire: The Real Spanish Contribution," University of Toronto Law Journal, 61.1 (2011), 1-36; 
Martti Koskenniemi, To the Uttermost Parts of the Earth. Legal Imagination and International 
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After many years of legal historical research on scholastic legal theory and 
the issues central to its development, it is not surprising that the School of 
Salamanca now attracts greater attention even in broader treatments of the 
history of law and justice, notably those emanating from the Catholic world. 
Paolo Prodi's Una storia della giustizia places great weight on moral theol- 
ogy in general and on the School of Salamanca in particular.? In his study on 
European legal history, Manlio Bellomo writes that the advent of a “new juris- 
prudence” in early modern Spain radically changed the picture in European 
legal history: “In the early sixteenth century a totally new and original legal 
culture formed and developed in Spain, which then expanded and took hold 
throughout Europe among the dominant currents of legal thought.” Today, the 
influence of the School of Salamanca is not seen as limited to Europe alone but 
as playing a decisive role in the development of a legal-political language that 
reached far beyond the boundaries of the Iberian empires.* 

As interest in the School of Salamanca has grown and new voices have 
joined the debate, assessment of the school has become ambivalent, particu- 
larly regarding its contribution to the history of international law and human 
rights, fields in which the school had long been credited with major achieve- 
ments. Hagiographic bias and anachronisms in the service of the national 
propaganda in the Franco period have come under criticism since the 1970s 
and 1980s. Scholars, notably from Spain, Portugal, and Italy, early on pointed to 
the political functionalization of juridical discourse and the close relationship 
between religion and repression. Since the 1990s, postcolonial studies, criti- 
cal legal history, and the historical turn' in international law have produced 
a wave of publications in English. The Castilians and other Europeans, it was 
now claimed, had constructed a cultural system that legitimized and thus 
enabled imperial expansion, and with it the economic and cultural hegemony 


Power 1300-1870 (Cambridge: 2021), 117-211; Merio Scattola, Krieg des Wissens — Wissen des 
Krieges: Konflikt, Erfahrung und System der literarischen Gattungen am Beginn der Frühen 
Neuzeit (Padova: 2006); Merio Scattola, “Die Systematik des Natur- und Vólkerrechts bei 
Francisco de Vitoria,” in Die Normativitát des Rechts bei Francisco de Vitoria, eds Kirstin Bunge 
et al. (Stuttgart: 2011), 351-91. A new collection on political and social thought with important 
contributions Jórg Alejandro Tellkamp (ed.), A Companion to Early Modern Spanish Imperial 
Political and Social Thought (Leiden: 2020). On the concept and the global dimension of 
the school and the concept, see Thomas Duve, The School of Salamanca: A Case of Global 
Knowledge Production, in The School of Salamanca: A Case of Global Knowledge Production, 
eds Thomas Duve et al. (Leiden: 2021), 1-42. For a digital collection of important texts see 
https://www.salamanca.school/en/index.html. 

2 Paolo Prodi, Una storia della giustizia: Dal pluralismo dei fori al moderno dualismo tra cosci- 
enza e diritto (Bologna: 2000). 

3 Manlio Bellomo, The Common Legal Past of Europe 1000-1800 (Washington, D.C.: 1995), 225. 

4 Koskenniemi, To the Uttermost Parts of the Earth; Duve, The School of Salamanca: A Case of 
Global Knowledge Production. 
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of Europe over vast areas of the early modern and modern world.’ In this light, 
Francisco de Vitoria and Bartolomé de las Casas no longer appeared as the 
champions of the weak as which they had been viewed, for widely varying rea- 
sons, especially by Catholic authors since the late nineteenth century. They 
were now merely advocates of power and another face of empire.® 

Due to these developments, research on the legal history of School of 
Salamanca has become more international and diverse. Closer scrutiny in the 
various disciplines working on the subject — especially by historians of the- 
ology, philosophy, law, economics, and of the university as an institution — is 
beginning to uncover many a new horizon. One of the major challenges lies in 
the need to subject the 'renaissance' of the School of Salamanca during the late 
19th and early 20th centuries to critical historical examination and draw out its 
importance and practical consequences for future research. 

I will address these latter questions in the last two parts of this introductory 
article (5 and 6), after having given a short survey of the Vitoria renaissance' 
in the 19th and 20th century (4). The point of departure, however, is the ques- 
tion of why the thinking of theologians could become so important for legal 
history, and why, therefore, the School of Salamanca gained fame not least for 
its contribution to legal thought (1). From there, I will proceed to draw out the 
main characteristics of the School from a legal historical perspective (2 and 3). 


1 Theology and Law 


Contrary to what a glance at the large, multi-volume treatises De iustitia et 
iure and De legibus by Domingo de Soto, Luis de Molina, and Francisco Suárez 
would suggest,” the theologians at the University of Salamanca did not inhabit 
an ivory tower, producing their theoretical systems in seclusion from the world. 
On the contrary, during the turbulent decades of 16th-century European expan- 
sions, reformations, inflation, speculation, and war, people were assailed by 
moral doubts. People faced problems of everyday life and high politics — about 


5 See Antony Anghie, Imperialism, Sovereignty and the Making of International Law 
(Cambridge: 2005). 

6 Daniel Castro, Another Face of Empire: Bartolomé de Las Casas, Indigenous Rights, and 
Ecclesiastical Imperialism (Durham: 2007). 

7 On these treatises see Avelino Folgado, “Los tratados De legibus y De iustitia et iure en los 
autores espafioles del siglo XVI y primera mitad del XVII," La Ciudad de Dios, 72.3 (1959), 275- 
302; José Barrientos García, “Los Tratados ‘De Legibus' y De Iustitia et Iure' en la Escuela de 
Salamanca de los siglos XVI y XVII," Salamanca 47 (2001), 371-415. 
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the just price for goods, the morality of financial transactions, and rules of fast- 
ing, but also about the legitimacy of rule over the New World and whether a 
particular war was justified, whether prisoners could be enslaved, and whether 
there was a right to take booty. It was unclear whether certain financial and 
commercial contracts were legitimate under the new circumstances, and ques- 
tions arose whether the marriage of Henry viir of England was valid. Cardinals 
and kings, merchants and missionaries were genuinely worried about the con- 
sequences of their actions for the salvation of their souls and thus asked for 
advice. It was this unique constellation of historic transformations, religious 
preoccupation, eschatological hopes and fears, a renovation of theology, a 
flourishing of general intellectual life, and not least the impact of some per- 
sonalities like Francisco de Vitoria, Domingo de Soto, and Melchor Cano which 
set the stage for the emergence of the School of Salamanca. 

Certainly, many of the problems to be resolved were not new. However, 
many of them had yet to be clearly defined and credible solutions had yet to 
be developed and adjusted in changing contexts. Increasingly, decisions were 
forced by wider intellectual mobilization, intense quarrels about the right 
theological method, and the confusion caused by the fact that unprecedented 
availability of books exposed troubling contradictions between revered 
authorities. Finding a right solution always required a careful analysis of spe- 
cific circumstances. The legal status of the person or persons involved, their 
knowledge and interests, the object and the concrete consequences of action 
made a difference. In these cases of doubt, one needed an expert's opinion. 
As Francisco de Vitoria stated at the beginning of his famous Relectio on the 
Indies: 


If someone is about to do something and it is not clear whether this is 
right or very bad, just or unjust, then it is necessary to deliberate and con- 
sult these issues, and one should not do something recklessly before not 
having investigated and deliberated and explored whether it is legitimate 
or not to do so (...). Effectively, for an act to be good, if there are reasons 
to doubt, it is necessary to do it according to a wise man's advice.® 


8 Francisco de Vitoria, "Relectio [...] quam habuit [...] anno a dominica incarnatione millesimo 
quingentesimo trigesimo nono [...]” in idem, Relecciones jurídicas y teológicas, ed. Antonio 
Osuna Fernández-Largo, vol. 1 (Salamanca: 2017), 504-739: 514: "Sed, cum aliquid agendum 
proponitur, de quo dubitari merito potest an sit rectum vel pravum, iustum aut iniustum de 
his expedit consultare et deliberare, nec prius temere aliquid agere quam sit inventum et 
deliberatum et exploratum quid liceat aut non liceat [...]. Ad hoc enim ut actus sit bonus 
oportet, si alias non esset certum, ut fiat secundum diffinitionem sapientis." 
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The wise men - sapientes — were, in the first place, theologians, not least 
because of their experience in the confessional, their training in practical 
theology, and the summae confessorum tradition.? Moreover, as theolo- 
gians they felt responsible to give advice, because their chief task consisted 
in saving the souls of each individual? This was the reason why they felt 
obliged, but also empowered to give their opinion on any issues which 
involved questions of acting right or wrong. According to Vitoria "the task 
and office of the theologian are so far-reaching that no proof, no consid- 
eration, and no topic appears to be alien to the theological profession and 
office."! Similar statements could be found in Domingo de Soto,! and in the 
early 17th century Francisco Suárez wrote: “No-one should be surprised if 
someone who engages in theology concludes that the laws are a worthy sub- 
ject of critical examination.”!? It was for the same reasons that Francisco de 
Vitoria claimed that theologians had to give their opinion about the rights of 
native Americans. However, in this special case, there was an additional rea- 
son: These peoples, he argued, were not subject to the ius humanum but had 


9 See on the importance of confessional practice and literature for the history of justice 
and law Prodi, Una storia della giustizia; Antonio González Polvillo, El gobierno de los 
otros: Confesión y control de la conciencia en la España Moderna (Sevilla: 2010); Adriano 
Prosperi, “Die Beichte und das Gericht des Gewissens,” in Das Konzil von Trient und die 
Moderne, eds Paolo Prodi and Wolfgang Reinhard (Berlin: 2001), 175-97; Adriano Prosperi, 
Tribunali della coscienza: Inquisitori, confessori, missionari (Torino: 2009); Patrick 
J. O'Banion, The Sacrament of Penance and Religious Life in Golden Age Spain (University 
Park: 2013); Miriam Turrini, "Il giudice della coscienza e la coscienza del giudice," in 
Disciplina dell'anima, disciplina del corpo e disciplina della società tra medioevo ed età mod- 
erna, ed. Paolo Prodi (Bologna: 1994), 279-94; Giuseppe Marcocci, A Consciéncia de um 
Império: Portugal e o seu mundo (Sécs. XV-XVII) (Coimbra: 2012). 

io Melchor Cano, De locis theologicis. Libri duodecim (Salamanca: 1563), lib. 8, cap. 6, fol. 
282: "Principio enim si a Theologis animarum cura non est aliena, sed potius animas 
regere eorum quasi peculiare munus est, procul dubio canonici iuris scientia est illis 
necessaria." 

11 Francisco de Vitoria, “Relectio [...] de potestate civili," in idem, Relecciones jurídicas y 
teológicas, 82: "Officium ac munus theologi tam late patet ut nullum argumentum, nulla 
disputatio, nullus locus alienus videatur a theologica professione et instituto." 

12 Domingo de Soto, De iustitia et iure. Libri decem (Salamanca: 1566), 5: "Neque vero est 
quod Theologis vitio detur, hanc sibi assumere provinciam quae Iurisperitis accommoda- 
tior videri potest: quandoquidem Canonica iura ex visceribus Theologiae prodiere: Civilia 
vero ex media morum Philosophia. Theologi ergo est iuris Canonici decreta ad normam 
Euangelicam exigere; philosphique Ciulia ex principiis philosophiae examinare (...).” 

13 Franciscus Suárez, Tractatus de legibus ac deo legislatore in decem libros distributis 
(Antwerp: 1613), Prooemium, 1: “Nulli mirum videri debet, si homini Theologiam profi- 
tenti leges incidant disputandae (...)." 
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to be treated according to leges divinas, and jurists were simply not qualified 
to take a decision on these divine laws, especially as the forum conscientiae 
was involved.!* 

From this general point of view, and even more so considering cases like 
that of the indigenous American peoples, secular and canon law were merely 
ancillary sciences for the theologians. One did need to know both, if only 
because of the practical implications,’ — as jurists and canonists emphasized.!6 
Obviously, the ¿us commune tradition provided important points of view that 
had to be addressed. But, as Vitoria's disciple Melchor Cano summarized in 
his fundamental work De locis theologicis, the auctoritates of the jurists were 
ultimately irrelevant for theologians when it came to questions of faith, and of 
little or no relevance with respect to norms derivable from the lex evangelica 
or ratio. They were of importance at best in the event of doubt about moribus 
ecclesiae & religionis, which is to say, about what are ultimately merely func- 
tional rules. In practice, however, theologians, jurists and canonists worked 
together, shared basic convictions about the fundamentals of positive law, and 


14 Francisco de Vitoria, "Relectio [...] quam habuit [...] anno a dominica incarnatione milles- 
imo quingentesimo trigesimo nono (...), in id., Relecciones jurídicas y teológicas, 504—739, 
524: "Secundo dico quod haec determinatio non expectat ad iurisconsultos, vel saltim 
non ad solos illos, quia, cum illi barbari, ut statim dicam, non sint subiecti iuri humano, 
res illorum non sunt examinandae per leges humanas, sed divinas, quarum iuristae non 
sunt satis periti, ut per se possint huiusmodi quaestiones diffinire. Et, cum agatur de foro 
conscientiae, hoc expectat ad sacerdotes (...)." 

15 Vgl. Cano, De locis theologicis, lib. 8, ch. 6, fol. 282: "Principio enim si a Theologis ani- 
marum cura non esta aliena, sed potius animas regere eorum quasi peculiare munus est, 
procul dubio canonici iuris scientia est illis necessaria." 

16 Martín de Azpilcueta, Commentarii in tres de poenitentia distinctiones posteriores, vide- 
licet V, VI et VIT (Lyon: 1569), dist. 6., ch. 1, $ caveat, n. 11, 188: "De iustitia enim Theologi 
generatim discere sciunt, quid illa est, & quotuplex, an sit virtus cardinalis, an omnium 
moralium potissima, in qua potentia locanda, & alia id genus, quae parum aut nihil con- 
fessario conferunt. Quod item iniustitia sit peccatum mortale, facile definire norunt. At 
definire, quando in iudiciis, in contractibus, in ultimis voluntatibus, et nonnunquam in 
delictis committatur inuistita in casibus innumeris, qui praeter legem naturae occurrunt, 
vires Theologi excedit: nisi legum quoque se peritum fecerit." 

17 Cano, De locis theologicis, lib. 8, ch. 7, fol. 284: “Prima conclusio: In his, quae ad fidem 
pertinent, iurisconsultorum auctoritate theologus non eget [...]"; Cano, De locis theolog- 
icis, fol. 285: "Secunda conclusio: In his etiam, quae ad mores pertinent, quatenus vel lex 
evangelica, vel ratio Philosophiae de huiusmodi praescribit, iureconsultorum auctoritas 
parum aut certe nihil theologo conferrre potest"; Cano, De locis theologicis, 285-86: "Tertia 
conclusion. In tertio illo genere rerum, ubi scilicet de moribus ecclesiae & religionis insti- 
tutis per leges [...] iurisperitorum omnium communis consensus concorsque sententia, 
theologo magnam fidem facere debet." 
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are generally being considered part of the “School of Salamanca' at least in a 
broader sense of the term.!? 


2 A School of Practical Legal Reasoning 


Insisting on the primacy of theology was an expression of the conviction that the 
world could be understood only from God, that the rules of political and social 
practice had to be derived from theological principles, and that law had to be deter- 
mined by metaphysics. Theologically grounded ratio took precedence over man- 
made auctoritates, a fortiori in the Thomism which characterized the school. 
Ratio also had to serve in interpreting the wording of scripture, which, among 
much else, shaped confrontation with humanism, Erasmism, and Protestantism. 
It is not by chance that Francisco de Vitoria stressed in this teaching that non 
tantum ex auctoritate, sed ratione, utendum esse in theologia. 29 

This emphasis on practical reason, accentuated in studies on the history 
of philosophy and theology of the School of Salamanca?! characterized the 


18 | On the debate about the definition of the school, see Juan Belda Plans, “Hacia una 
noción crítica de la “Escuela de Salamanca," Scripta Theologica, 31.2 (1999), 367-411; 
Belda Plans, La Escuela de Salamanca y la renovación de la teología en el siglo XVI, 147f£.; 
Ignacio Jericó Bermejo, “¿Escuela de Salamanca y Pensamiento hispánico? Ante una pro- 
puesta," Salmanticensis 59.1 (2012), 83-114; María Idoya Zorroza, “Hacia una delimitación 
de la Escuela de Salamanca," Revista Empresa y Humanismo 16.1 (2013), 53-72; María 
Martín Gómez, “Francisco de Vitoria y la Escuela Ibérica de la Paz,’ Revista Portuguesa 
de Filosofía 75.2 (2019), 861- 890. For a broader discussion of the problem see Thomas 
Duve, "The School of Salamanca: A Case of Global Knowledge Production," in The School 
of Salamanca, 1- 42. 

19 Obviously, the ‘Thomism’ of the school as well as the relation between ratio and auctoritas 
are complex issues, with different positions taken by different authors and generations of 
the same school, which cannot be summarized adequately here. The best treatment of 
these questions from a theological perspective and with deep insights into the method- 
ological thought is offered by Belda Plans, La Escuela de Salamanca y la renovación de 
la teología en el siglo XVI, especially on Thomism, 207ff., the relation between ratio and 
auctoritas, 621ff., and the role of theology generally. 

20 Vgl Comentario ala I? Pars de la Summa Theologiae, Q. 1, BMP, 78; transcribed in Simona 
Langella, La ciencia teológica de Francisco de Vitoria y la Summa Theologiae de Santo 
Tomás de Aquino en el siglo XVI a la luz de textos inéditos (Salamanca: 2013), App. V.1., 
262ff: Articulus octavus, tertio, 360: "Tertio admonet non tantum ex auctoritate, sed rati- 
one, utendum esse in theologia, quia scientiae humanae sunt quoque a Deo et eas debe- 
mus adducere in obsequium Christi." 

21 See on philosophy with further references Andreas Wagner and Anselm Spindler, “School 
of Salamanca,” in Encyclopedia of Renaissance Philosophy, ed. Marco Sgarbi (Cham: 2018), 
«https://doi.org/101007/978-3-319-02848-4 6923»; on theology Belda Plans, La Escuela 
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school also from a legal historical point of view. Although 'scholasticism' is 
often associated with the opposite, the scholastic method was not a battle of 
quotes but thinking along texts, examining and weighing up, also with respect 
to one's teachers. Melchor Cano, for example, reports that Vitoria had stressed 
in his lectures that one should never accept the views even of Thomas Aquinas 
without reflection of one's own.?? Vitoria had always abided by this princi- 
ple. He, Cano, followed his example, the example of the "greatest Doctor of 
Theology Spain had been given by God.”?3 He obeyed Vitoria's teachings and 
exhortations.?* But he would not swear by the words of his teacher: "Theologo 
nihil est necesse in cuiusquam iurare leges," he wrote, alluding to Horace.?5 In 
his foreword to the Summa edition by his teacher in Paris, the Fleming Petrus 
Crockaert, Vitoria had written in the same vein.26 

The many mutual references and the fine texture interweaving the texts 
by Thomas, Vitoria, and the other authors helped constitute the school as a 
distinct scholarly community. The School of Salamanca showed itself to be a 
"community of discourse" characterized by mutual referencing and above all 
by a certain method - topic and dialectic - in which ratio and auctoritates were 
coupled in a particular manner. Merio Scattola, who proposed the idea of a 
"community of discourse," describes the dialectic method conjoining the mem- 
bers of the school of Salamanca as “spiralling movements" around an “inde- 
terminate centre” which were "continually interrupted but repeatedly started 
again from new, peripheral points." Unlike modern continental European 
juridical logic, which is based on the ideal of thinking in terms of a stringent 
and closed system, the aim of this topological and dialectic reasoning was to 
include the knowledge existing in different places in the process of reflection. It 


de Salamanca y la renovación de la teología en el siglo XVI, esp. ıgoff.; Juan Belda Plans, 
"Teología práctica y escuela de Salamanca del siglo XVI," Cuadernos salmantinos de filo- 
sofía 30 (2003), 461-90. 

22 Cano, De locis theologicis, lib. 12, prooemium, fol. 385: “Sed admonebat rursum, non opor- 
tere sancti doctoris verba sine delectu & examine accipere [...].’ 

23 Cano, De locis theologicis, lib. 12, prooemium, fol. 385: "Fratrem Franciscum Victoria Lector 
optime, eum quem summum Theologiae praeceptorem Hispania dei singulari munere 
accepit, solitum [...] dicere audivi postqua[m] ab illi[us] schola discessi [... ]." 

24 Cano, De locis theologicis, lib. 12, prooemium, fol. 385: “(...) quod virum hunc rerum earum 
omnium ducem optimum sequimur, atque eius praeceptis monitisque paremus." 

25 Cano, De locis theologicis, lib. 12, prooemium, fol. 385. 

26 See the Prólogo of Francisco de Vitoria on the edition of Aquinas's 11-11**, printer Claudio 
Chevalon Paris, 1512. The text is transcribed in Langella, La ciencia teológica de Francisco 
de Vitoria y la Summa Theologiae de Santo Tomás de Aquino en el siglo XVI a la luz de textos 
inéditos, 1o2ff., Apéndice 1, o4: “(...) in unius auctore verba iurare." 

27  Scattola, Krieg des Wissens - Wissen des Krieges, 22. 


LAW 65 


was not least this ability to generate innovation, which made the School's think- 
ing so dynamic. It enabled the authors to respond to new challenges imposed 
by the immense historical transformations they were witnessing. 


3 The Formation of a Legal-Political Language 


The foundations on which the method of the school rested served not only in 
Salamanca. Since the High Middle Ages, topic and dialectic had been refined 
cognitive methods that enjoyed a renaissance in many disciplines in the 16th 
century: in theology, philosophy, jurisprudence. Particularly important, how- 
ever, was that Thomas Aquinas's Summa once again found increasing use as a 
system for ordering knowledge. Francisco de Vitoria himself had collaborated 
on an edition of the Summa in Paris before moving to Salamanca.?? In the 
years before his arrival there in 1526, important commentaries on the work 
had appeared.?? Thus, when he introduced it as the main text to teach the- 
ology, theologians in Salamanca continued a tradition deeply rooted in pre- 
Reformation thinking at other universities and ultimately in the respublica 
litteraria.30 

It is hence perhaps surprising, but not really astonishing that reformed 
Wittenberg initially discussed the right of Protestant rulers to resist Emperor 
Charles v on similar lines as in Salamanca — albeit with different results.?! 
Philipp Melanchthon's loci communes, too, can be seen in the same light as the 


28 On the Parisian period, see Ricardo García-Villoslada, La Universidad de Paris durante los 
estudios de Francisco de Vitoria O.P. (1507-1522) (Rome: 1938); James K. Farge, Orthodoxy 
and Reform in Early Reformation France: The Faculty of Theology of Paris, 1500—1543 
(Leiden: 1985). 

29 Jacob Schmutz, “From Theology to Philosophy: The Changing Status of the Summa 
Theologiae, 1500-2000,’ in Aquinass Summa Theologiae: A Critical Guide, ed. Jeffrey 
Hause (Cambridge: 2018), 221-41. 

30 Cf. Scattola, Krieg des Wissens — Wissen des Krieges, 28-35; on the previous use of the 
Summa see Schmutz, From Theology to Philosophy; on Vitoria's beginnings in Salamanca 
and the introduction of the Summa as object of study in the Prima of theology, Belda 
Plans, La Escuela de Salamanca y la renovación de la teología en el siglo XVI, 341ff. 

31 See Merio Scattola, “Widerstand und Naturrecht im Umkreis von Philipp Melanchthon," 
in Das Interim 1548/50: Herrschaftskrise und Glaubenskonflikt, ed. Luise Schorn-Schütte 
(Gütersloh: 2005), 459-87. We do now have the possibility to engage in more in-depth 
comparative studies on ‘Catholic’ and Protestant' contract law due to the important stud- 
ies of Decock, Theologians and Contract Law and of Paolo Astorri, Lutheran Theology and 
Contract Law in Early Modern Germany (ca. 1520—1720) (Paderborn: 2019). 
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natural law theory of the School of Salamanca.?? Johannes Althusius developed 
a theory of natural law that in many ways built on what Philipp Melanchthon 
and Thomas Aquinas had established.?? During the struggle for the United 
Provinces in the early 17th century, Hugo Grotius and other reformed scholars 
turned the scholastic armoury against the Habsburg monarchy.?* The closer 
one looks at the authorities, the more there is a focus on dialectical and topical 
method rather than the outcome of cogitation, the more positions otherwise 
remote in confessional and geographical terms could resemble one another. 
Certain rules of scholarly practice were followed in many places. Considering 
that Salamanca trained the imperial elite, sent important representatives to 
the Council of Trent, stimulated literary production in other parts of the world, 
as well, in Asia and America, the influence of the School of Salamanca clearly 
extended far beyond scholarly endeavour. The proliferation of book produc- 
tion, growing exports to the colonies, and falling book prices from the second 
third of the 16th century, too, helped to bring about a significant circulation 
of works on moral theology. The combination of practical theology with its 
methods for resolving practical cases and with the specific historical contexts 
in which they were deployed is likely to have contributed to the fact that par- 
ticular issues were soon debated in many parts of the world and in ways that 
drew on academic practices first developed and performed in Salamanca. 

It seems obvious to treat these phenomena as the influence of the School of 
Salamanca, even across confessional and continental boundaries, and this has 
often been done. Without doubt, there was direct influence, as references to 
texts by Salamanca authors show, for instance. Also, major Swmmae often gave 
access to earlier texts, as in the case of Francisco Suarez. The reception of the 
school’s thinking about international law since the late 19th century was instru- 
mental in producing certain elements of a common political language, even 
if, not by chance, the semblance of historical continuity was constructed. In 
many regards, however, this impression of a reception of ‘Salamancan thought’ 
can be deceptive. Not infrequently we could be dealing with phenomena of 


32  MerioScattola, “‘Notitianaturalis de Deo et de morum gubernatione’: Die Naturrechtslehre 
Philipp Melanchthons und ihre Wirkung im 16. Jahrhundert,’ in Melanchthon und die 
Marburger Professoren, ed. Barbara Bauer (Marburg: 1999), 865-82. 

33 Merio Scattola, "Johannes Althusius und das Naturrecht des 16. Jahrhunderts,” in 
Jurisprudenz, Politische Theorie und Politische Theologie: Beiträge des Herborner Symposions 
zum 400. Jahrestag der Politica des Johannes Althusius (1603-2003), eds Frederick S. Carney 
et al. (Berlin: 2004), 371-96. 

34 ErnstReibstein Johannes Althusius als Fortsetzerder Schulevon Salamanca: Untersuchungen 
zur Ideengeschichte des Rechtsstaates und zur altprotestantischen Naturrechtslehre 
(Karlsruhe: 1955). 
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co-evolution: reference systems similar to those used in Salamanca were used 
to some extent in other regions and confessional cultures of the 16th and 17th 
centuries. 

Especially in the case of Salamanca, critical reconstruction of the historiog- 
raphy is therefore particularly important. The genealogy of legal-political lan- 
guage is not linear but a recursive process in which older texts, too, could be 
read and built into argumentation. In the case of the School of Salamanca, this 
is particularly evident, since it was not least the Vitoria renaissance in the late 
19th century that focused on the legal history dimension, distorting the image 
of the school in the process. 


4 Francisco de Vitoria, the School of Salamanca, and International Law 


This Vitoria renaissance’ of the late 19th and early 20th centuries was part of a 
broader reconsideration of the authors from Salamanca.? Already in the mid- 
19th century, the historical school of economics had begun to take an interest in 
the economic theories of the Spanish,?6 and German historical jurisprudence 
also devoted attention to certain economic law theories.? But it was above all 
theologians who turned increasingly to certain authors from Salamanca. All 
this is part of a complex process, which has to do with internal changes in the 
history of theology and philosophy, and especially with the heyday of Neo- 
Scholasticism as a cross-disciplinary movement in the Catholic world around 
1900. This is also the context in which the term ‘School of Salamanca’ is likely 
to have been coined and have entered into legal historical discourse.38 


35 See on these circumstances from the perspective of the history of international law 
Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law 
1870-1960 (Cambridge: 2002); Yolanda Gamarra and Ignacio de la Rasilla del Moral (eds), 
Historia del pensamiento iusinternacionalista español del siglo XX (Cizur Menor: 2013); 
Ignacio de la Rasilla del Moral, In the Shadow of Vitoria: A History of International Law in 
Spain (1770—1953) (Leiden: 2017). 

36 See the short survey in Marjorie Grice-Hutchinson, “El concepto de la Escuela de 
Salamanca: Sus orígenes y su desarrollo” Revista de Historia Económica 7, Extraordinario 
2 (1989), 21-26. 

37 Wilhelm Endemann, Studien in der romanisch-kanonistischen Wirthschafts- und 
Rechtslehre: Bis gegen Ende des siebzehnten Jahrhunderts, vol. 1 (Berlin: 1874). 

38 Perhaps the first mention in Martin Grabmann, "Die Disputationes metaphysicae 
des Franz Suarez in ihrer methodischen Eigenart und Fortwirkung in P. Franz Suárez 
SJ.: Gedenkblütter zu seinem dreihundertjährigen Todestag (25. September 1617). Beiträge 
zur Philosophie des P. Suárez, eds Karl Six et al. (Innsbruck: 1917), 29-73. Contrary to what 
André Azevedo Alves and José Manuel Moreira, The Salamanca School (New York: 2010) 
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This increased general interest in the School of Salamanca coincided with the 
globalization of law and legal thought and a new dynamic in European imperial 
expansion supported by means of transnational and international law. The con- 
sequent, intensive search for legitimation of the world order through interna- 
tional law coincided with the growing presence of the United States on the world 
political stage and Pan-American movements, and drove the development of a 
science of international law up to the disaster of the two world wars.?? This is 
the environment in which Francisco de Vitoria — never quite forgotten (thanks 
chiefly to Grotius), but hardly read — reappeared in influential books on interna- 
tional law scholarship like those of Henry Wheaton. In Spain, two lectures on the 
importance of Vitoria's international legal thought — held and published in 1889 
on the occasion of the legal historian Eduardo Hinojosa's being elected to the Real 
Academia de la Historia in Madrid - attracted considerable attention.^? The poly- 
glot founder of Spanish legal historiography was familiar with the sources and the 
historiography. He had, for instance, followed the earlier debate in the German- 
speaking world (he mentioned not only Wheaton but also Conring, Gierke, and 
Holtzendorff). Yet Hinojosa rightly pointed out that although Vitoria's importance 
had been repeatedly stressed, only small, partial aspects of his legal thought had 
been examined to date. His preliminary analysis covered many Relectiones and 
already mentions almost all the classical topoi of research on Francisco de Vitoria 
and his importance for the history of international law. 

He was not alone. Since the 1880s, the Belgian specialist in international 
law Ernest Nys had pointed to the importance of Vitoria, and in 1917 finally 
published the Relectiones.*! His student Camilo Barcia Trelles continued the 
work.^? From 1911, in the context of Spanish Neo-Scholasticism, a series of stud- 
ies by Luis G. Alonso Getino appeared in the journal La Ciencia Tomista, first 
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International Law: Camilo Barcia Trelles (1888-1977), in At the Origins of Modernity. 
Francisco de Vitoria and the Discovery of International Law, eds José María Beneyto and 
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published in 1914 and then, in 1930, in the series Biblioteca internacionalista 
Francisco de Vitoria.* In 1917, again, the American international law scholar 
James Brown Scott brought out an English translation of Francisco de Vitoria's 
De Indis... recenter inventis and De iure belli, and in 1934 his The Spanish Origin 
of International Law: Francisco de Vitoria and his Law of Nations.** 

Research on Vitoria's legal thought began to be institutionalized at vari- 
ous places in Spain. That this has to do with the development of institutions 
and a science of international law in the period before, during, and after the 
First World War has been shown in mayor studies of this period.* Not so well 
known are the pan-American contexts of this Vitoria renaissance.* Since the 
1930s, the influential historian Lewis Hanke in the United States had addressed 
the legal thought of Las Casas but also of Francisco de Vitoria. His first work 
on the subject was published in Buenos Aires.^? At the time, Latin America 
was taking a fresh look at its own hispanidad, investigating the so-called dere- 
cho indiano — the colonial legal history of the continent — and in this context 
was now debating the legitimation of the conquista in Vitoria.*® This was 
accompanied by more intensive research on Spanish humanism and the his- 
tory of Spanish scholasticism. In Paris, Marcel Bataillon's Erasme et l'Espagne 
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appeared (1937),?? in Rome Ricardo G. Villoslada's La Universidad de París 
durante los estudios de Francisco de Vitoria (1938), and in Spain, after much pre- 
paratory work, Vicente Beltrán de Heredia's edition of previously unpublished 
lecture notes on Vitoria (from 1932 onwards).5° A small biographical and bib- 
liographic monograph by Vicente Beltrán de Heredia, who played a major role 
as editor, was published in 1939 and became an important point of reference 
for research. It appeared as volume 14 in a Colección pro ecclesia et patria.*! The 
title of the series points to the tenor of much research on Francisco de Vitoria 
and the School of Salamanca during the Franco period. 

In the first decades of the 20th century — spurred on by and in close contact 
with the Spanish-speaking debate — German-speaking scholars of high inter- 
national repute produced the first works focusing on Francisco de Vitoria's 
thinking on international law and human rights. A non-exhaustive list should 
include such influential titles as Joseph Kohler's essay on Spanish natural law 
theory? Antonio Truyol y Serra's Die Grundsätze des Staats- und Völkerrechts 
bei Francisco de Vitoria,” writings by Friedrich Stegmüller?^ Alois Dempf's 
Christliche Staatsphilosophie in Spanien,” and Joseph Hóffner's Christentum 
und Menschenwürde, presented in Freiburg in 1944 and translated into Spanish 
shortly after56 After the Second World War — profoundly influenced by the 
Großraum thinking of the European powers and his own struggle for rehabili- 
tation — Carl Schmitt published his Der Nomos der Erde, in which he dates the 
beginning of the ius publicum europaeum from Iberian expansion and identi- 
fies Francisco de Vitoria as the point of origin of a global linear thinking.’ In 
the wake of the renaissance of natural law, scholars in Germany, too, began to 
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55 Alois Dempf, Christliche Staatsphilosophie in Spanien (Salzburg: 1937). 

56 Joseph Höffner, Christentum und Menschenwürde: Das Anliegen der spanischen 
Kolonialethik im Goldenen Zeitalter (Trier: 1947) [Spanish translation Joseph Hóffner, La 
ética colonial española del Siglo de Oro: Cristianismo y dignidad humana (Madrid: 1957)]. 

57 CarlSchmitt, Der Nomos der Erde im Völkerrecht des Jus Publicum Europaeum (Berlin:1988). 


LAW 71 


ask themselves whether the theologians from Salamanca had not been “actu- 
ally engaging in jurisprudence under this banner [of natural law].”98 Labelled 
‘jurisprudence of the confessional, the texts of the theologians could now also 
be integrated into a legal historiography which was basically a history of scien- 
tification of law. 

Only against the historical backdrop of this scholarship, especially the pro eccle- 
sia et patria leaning of Spanish research during period of the Franco regime and 
the exploitation of the authority of the School of Salamanca for the purpose of 
legitimizing what is, from a present-day perspective, imperialist and expansionist 
international law, can we understand the sharp tone of some of the discussions 
concerning the importance of Vitoria and School of Salamanca since the 1970. 
Far more was at issue than the interpretation of a body of theory. The work of 
Francisco de Vitoria — particularly his Relectiones on major political issues of the 
time — was subject to interpretations firmly grounded in the politics of the 19th 
and 2oth centuries.*? For a long time, as a result, legal history reduced the School 
of Salamanca to Vitoria and his contribution to the development of international 
law. Post-colonial critique, too, followed the paths laid out in the 19th century. 
Here, too, one man (Francisco de Vitoria) and one place (Salamanca) were almost 
the sole point of departure. 


5 Salamanca: The Beginning of Everything or Part of a Network? 


In many regards, this picture is now being corrected: through the deconstruc- 
tive impetus of critical international legal historiography;®° the efforts of 
historians of theology and philosophy;*! and in scattered studies in legal his- 
tory.62 It is becoming increasingly clear that Francisco de Vitoria was himself 
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part of a broad intellectual current that had not started in Salamanca but 
that he had brought with him — which means it started there later than in 
Paris, perhaps also later than in Cologne or Louvain. The more other authors 
are investigated, the clearer the connections within a complex cluster of tra- 
ditions become. Studies now go beyond a local (Salamanca) and national 
(Spanish) perspective and integrate early modern Spanish legal thinking into 
a broader European and interdisciplinary context. They increasingly rela- 
tivize the special status of the school. Hesitantly, but with ever better argu- 
ments, the ‘medieval modern divide’ is being overcome in this field, too,®* and 
attention is being directed at the time 'before Columbus' and thus also 'before 
Vitoria. 64 

In a similar manner, Vitoria's absolute, unique position in Salamanca itself is 
more and more frequently called into question. Some studies show how much 
Vitoria relied on earlier authors and was embedded in several complex and dif- 
ferentiated discursive contexts — notably with Domingo de Soto, meanwhile 
regarded as the author whose writings had a greater effect.6° Many of Vitoria’s 
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arguments against the conquista had been advanced earlier, not least by Domingo 
de Soto in his Relectio on dominium, and many of the inventions attributed to 
Vitoria were firmly rooted in tradition: even the perhaps most famous argumen- 
tion with ius communicationis is to be found mutatis mutandis in Cicero and 
Thomas Aquinas. In brief, Francisco de Vitoria was doubtless an exceptional 
figure, an impressive teacher, recognized and influential, but in the final analysis 
he was also a pupil of others and an interlocutor for many.*” Quite the scholastic, 
he took up the auctoritates, marshalling them with conditions of his time in mind, 
and integrating them in a specific period into a uniform schema of natural and 
international law.6® Above all, what he said and when he said it was politically 
highly charged, and it was uttered in a historical context of theology and religious 
orders marked by conflict and disputes between schools.** His students already 
set about constructing a school around his name, and this was renewed by the 
Vitoria renaissance of the late 19th century and continues to the present day. 
What does this mean for the notion of a 'School of Salamanca' from a legal 
historical perspective? Was the school really the place, as Manlio Bellomo pos- 
its, where “a totally new and original legal culture formed and developed, which 
then expanded and took hold throughout Europe among the dominant cur- 
rents of legal thought"??? Should we not rather see it as part of a large network? 
As one, and only one important node in a network? This brings us to a few con- 
cluding remarks on the perspectives for research on the School of Salamanca. 


6 The 'School of Salamanca' in Contemporary Legal History 


If legal historians take seriously the historical contextualization of the preoc- 
cupation with the authors of the School of Salamanca, they will not treat the 
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school from the outset as a singular phenomenon that began in Salamanca 
in 1526 with Francisco de Vitoria and had its sole centre there. This revised 
point of departure quashes a number of old certainties - complemented by 
exceptions — about the definition of the school and who is part of it, certainties 
tacitly accepted by the legal history community. How, then, can the school be 
marked off against other phenomena? 

Borrowing a concept from literary studies, Merio Scattola described the 
School of Salamanca some years ago as a “community of discourse.” By this 
he means a community of scholarly communication in which available knowl- 
edge is presented in accordance with the norms of the same literary genres, 
using the same scholarly style, referring to the same authorities, and using the 
same rules. He calls the constellation of related authorities in such a discourse 
community a "fingerprint." 

The advantage of this systematization is obvious: the orientation of early 
modern scholasticism on Thomas Aquinas's Summa Theologica and thus on a 
common system of organising knowledge, the development of certain genres 
such as the treatises De iustitia et iure and De legibus, the special role of ratio 
and its relation with auctoritates, the mutual referencing indicative of the 
formation of a 'school' and a number of other factors make reconstruction 
of a community of discourse possible and meaningful"? Above all, however, 
assigning authors to a discourse community overcomes fixation on a spe- 
cific place or institution. It thus becomes possible to place texts produced in 
Salamanca, as well as in Louvain, Mexico, or Manila in meaningful relation 
to one another. The same applies to writings of Protestant jurists whose 
writings might share important characteristics with those stemming from 
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authors from Salamanca.”* Thus, research would have the chance to overcome 
the localist and nationalist framing it had achieved during the Vitoria renais- 
sance’ This approach would mean to ‘decentralize’ the historiography on early 
modern scholastic thought, just as it is happening in other fields of European 
legal history.’5 

This criterion has another advantage. Since discourse communities do 
not necessarily establish themselves through direct communication but can 
be constituted through common reference to certain authorities, methods, 
and styles of thought, this approach also permits authors to be included who 
work quite independently of one another and cannot be placed in the same 
context through mutual citation, references, or institutional factors. Scattola 
and others have demonstrated such links between authors of the School of 
Salamanca and Protestant authors like Althusius. From the vantage point of 
a discourse community defined by specific criteria, authors from the period 
prior to Francisco de Vitoria can be included, for example Paulus Vladimiri 
(1370-1436), whose work against the haeresis Prussiana has on occasion been 
seen as relating to Salamanca.”é These authors are naturally not part of the 
School of Salamanca, but they could well share certain characteristics with 
scholars from Salamanca that distinguish them from members of other con- 
temporary discourse communities — especially if not only the results of their 
endeavours are taken into account but also authorities, textual structures, and 
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frames of reference. The methods of digital humanities offer a particularly 
promising toolbox.7? 

In connection with his reflections on the School of Salamanca, Merio Scattola 
also explicitly proposes a history-of-knowledge approach./? He is concerned 
with writing a history of the forms of production of scholarly knowledge, not a 
history of the results. This is in keeping not only with what has been discussed 
in recent years in the 'new intellectual history' and the history of knowledge. It is 
particularly important for the School of Salamanca, which is to be characterized 
not so much in terms of the normative knowledge it processed or the results 
achieved — substantive statements which often differ considerably — than in 
terms of the form in which the normative knowledge was processed.” Moreover, 
the primacy of ratio over auctoritates means that reconstruction of the school 
must be guided by the mode of knowledge production and not the outcome. 

This is all the more important because a history-of-knowledge approach 
not only allows the school and its parts to be treated as a phenomenon of 
scholarly practice, but also another, hitherto overlooked but perhaps just 
as important dimension of the School of Salamanca itself: its function as a 
“community of practice."9? For the importance of the school’s thought in the 
development of a legal-political language cannot be explained solely in terms 
of the major scholarly treatises. It was rather the practical orientation of its 
theology that led to numerous pragmatic works being written and influence 
being exerted on action taken around the world. A major challenge for future 
research will be the investigation of the 'School of Salamanca' as an epis- 
temic community and a community of practice and thus as a phenomenon 
of global knowledge production. This would mean to open for a different type 
of sources, especially to pragmatic literature,?! and allow to account more 
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adequately for the contribution of actors and regions outside the European 
centres of the Iberian monarchies. 
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CHAPTER 3 
Managing Dissent 


María José Vega 


During the 16th and 17th centuries, scholastic theologians were preoccupied 
not merely with eradicating heresy, but with a much wider and highly spe- 
cialised effort to understand error and manage dissent.! Doctrinally, this was 
carried out by means of censures and theological notae; legally, it was done 
through institutions that prohibited and expurgated theses, propositions, 
and texts. The two forms of control were linked: the conceptualization and 
scrutiny of error belonged properly to dogmatic theology, yet it was refined 
by the exigencies of inquisitorial practice. In turn, the Inquisition claimed 
that the diagnosis and eradication of heresy rested upon sound theological 
distinctions that were supported by the counsel of doctors and faculties of 
theology. 

Strictly speaking, censure is a judgement determining the degree of false- 
hood of a proposition or text. It discerns whether and how a statement diverges 
from Catholic truth, both in the most serious cases of hostility to Revelation 
and in milder forms of dissent. Such a judgement is therefore not in itself the 
act of prohibition or disparagement (even where Church and Crown have at 
their disposal instruments and institutions by which to prohibit assertions 
which they consider erroneous or heretical). Rather, it is principally a herme- 
neutical and critical exercise reserved for doctors and theologians. The fun- 
damental tool for establishing the limits and levels of dissent is the system of 
theological notes (notae theologicae), a collection of terms and concepts which 
allows the diagnosis of all propositions considered to be toxic or damaging to 
the Faith.? 


1 This research is part of the project Los límites del disenso: La política expurgatoria de la 
monarquía hispánica en la primera edad moderna (v GC2018-096610, Ministerio de Ciencia, 
Investigación y Universidades, Gobierno de España) and has been carried out within the 
framework of the ICREA Académia Award. 

2 Nota, censura, errorum gradus, qualitas propositionum are nearly synonymous in the 
16th and 17th centuries. See Constantino Koser, De notis theologicis historia, notio, usus 
(Petropolis: 1963), 200-205; and A. Kolping, “Qualificationen,” in Lexikon für Theologie und 
Kirche, vol. 8 (1963 / 2009), 914-915. Melchor Cano used nota and errorum gradus; Francisco 
Suárez defined censura as nota and qualificatio ignominiosa. A few authors preferred to 
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These notae break up the soil in the vast field of errors of faith, serve to 
identify every proposition liable of condemnation (propositiones damna- 
biles), and classify each one on a scale whose highest level is heresy. Clearly, 
a scale of deviation and error should make reference to a gradation of cer- 
tainties, since the gravity of dissent is greater or lesser according to the grade 
of the truth it opposes. Thus, defining and grading error serves, paradoxically, 
to refine dogma, allowing its external boundaries to be (continuously) traced 
out. It also guides the judgement of theologians in the practice of qualification 
and critical reading, and it lays a foundation for “cleansing' and 'disinfecting' 
ideas and texts — tasks entrusted to the faculties of theology, the Congregation 
of the Index, the Councils, and the national inquisitions. The notes provide 
the vocabulary, metaphors, and principles which were used to establish the 
problematic and porous frontiers between heterodoxy and orthodoxy. This 
system, which was changeable, under construction, and subject to redefinition 
throughout the 16th and 17th centuries, was one of the most influential intel- 
lectual products of early modern Spanish theology. 

In this chapter, my purpose is to examine the system of theological notes 
as used in the 16th and 17th centuries, taking as my ending point the publi- 
cation of the Cursus theologicus of the Carmelites of Salamanca (1679).? Over 
the course of this period, reflection on censures grew from (almost) nothing 
to, as Bruno Neveu has said, an entire library, one which was essential for the 
regulation of dogma. On the scale of damnabilia, heretical propositions take 
first place, since they embody the highest level of opposition to the truths 
of the Faith. Equally relevant, however, are the notes that fall short of heresy 
and error, commonly called “minor censures” (censurae minores). These have 
barely attracted the attention of cultural historians, despite the fact that they 
are essential for understanding the dogmatic judgements underpinning the 
prohibition and expurgation of highly relevant works.* In the following pages, 


reserve qualificatio for positive judgements (that is, for propositions in line with the truth) 
and censura for negative notes (indicating a discrepancy vis à vis the truth). 

3 The Cursus theologicus of the Salamanca Carmelites is a vast work of synthesis published 
between 1631 and 1712. The section De fide came from the press in 1679. 

4 There are studies of minor notes in: John Cahill, The Development of the Theological Censures 
after the Council of Trent (1563-1709) (Fribourg: 1955); Cándido Pozo, La teoría del progreso 
dogmático en los teólogos de la escuela de Salamanca (Madrid: 1959); Constantino Koser, De 
notis theologicis, 204—206, 257—267. Regarding censures in France, Bruno Neveu surveys the 
17th and 18th centuries in his monograph, Lerreur et son juge (Naples: 1993). On the Church's 
present use of the lexicon of censures, see A. Kolping, “Qualificationen,” 914-919, and the 
brief manual by Sixtus Cartechini, De valore notarum theologicarum et de criterüs ad eas 
agnoscendas, ad usum auditorum (Rome: 1951, 2010). On the use of notes in the indices of 
prohibited books, see María José Vega, "Notas teológicas y censura de libros en los siglos XVI 
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I shall examine the most important notae and minor censures, ordered from 
greater to lesser gravity, and I shall conclude with a general review of the value 
and doctrinal usefulness of the notes, both for the control of knowledge and 
textuality and for safeguarding the (allegedly fragile) faith of the unlearned. 


1 From Summa de Ecclesia to Cursus Theologicus 


The Council of Constance's condemnations of the theses of John Wyclif and 
Jan Hus, though brief and poorly expressed, were the starting point for the 
definition of theological notes in the 16th century. During the Council's eighth 
session (1414), the fathers noted as heretical and reprobate certain articles of 
Wyclif. Others were called not heretical but erroneous, scandalous, blasphe- 
mous, offensive to pious ears, rash, and seditious. Some weeks later, in session 
xv, Hus's articles were condemned as erroneous, scandalous, offensive, sedi- 
tious, and notoriously heretical.5 The lexicon of Constance's condemnations 
was similar to — and inherited from - the imprecise and poorly defined ter- 
minology then in use in the universities for controlling preaching and regu- 
lating theological instruction. Because these dogmatic condemnations were 
backed by conciliar authority, they became an obligatory reference point for 
censors and theologians, even though they created more conceptual prob- 
lems than they solved and were almost useless for doctrinal purposes. The 


y XVII,” in Cesc Esteve (ed.), Las razones del censor: Control ideológico y censura de libros en la 
primera edad moderna (Barcelona: 2013), 25-53. 

5 Errores Ioannis Wycleff (sessio viii) and Errores Ioannis Hus (sessio xv), in Heinrich Denzinger, 
Enchiridion symbolorum definitionum et declarationum de rebus fidei et morum (Freiburg: 1911), 
n? 581—690, 224-235. See also Charles Du Plessis, "Errores Johannis Wicklif seu Wiclef et mon- 
umenta ad hanc haeresim pertinentia,” in Collectio iudiciorum de novis erroribus qui ab initio 
duodecimi seculi post Incarnationem Verbi, usque ad annum 1632 in Ecclesia proscripti sunt 
et notati: Censoria etiam judicia insignium academiarum (Paris: 1728), I, pars ii, ıff; Giovan 
Domenico Mansi, Sacrorum Conciliorum nova et amplissima collectio (Paris, 1901-1927), vol. 
27, 630ff, 747ff. 

6 According to Koser, De notis theologicis, 56, the university condemnations were formu- 
lated “absque notatione specifica.” See also Joseph Koch, “Philosophische und theologische 
Irrtumlisten von 1270-1329,” in Kleine Schriften (Rome: 1973), 423-450; Bruno Neveu, L'erreur 
et son juge, 93-97. On control of university teaching through the examination of proposi- 
tions and lists of errors, see the following (although they do not identify the lexicon of cen- 
sures nor their variability): Johannes M.M.H. Thijssen, Censure and Heresy at the University of 
Paris, 1200-1400 (Philadelphia: 1998), 28-29; Isabella lannuzi, “La condena a Pedro Martínez 
de Osma: Ensayo general de control ideológico," Investigaciones históricas: Epoca moderna 
y contemporánea, 27 (2007), 11-46; Andrew E. Larsen, The School of Heretics: Academic 
Condemnation at the University of Oxford, 1277-1409 (Leiden: 2011), 29-30, 32-33. 
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Council of Constance's censures were in fact cumulative and inclusive and 
did not specify which error was contained in each proposition. Furthermore, 
conciliar doctors combined the most serious condemnations (heresy and 
errors of faith) with others which could be considered less important and 
even trivial and undefined, such as ill-sounding words, or those offensive 
to the ears. Given that one and the same affirmation could involve several 
types of error, theologians were hard put to deduce any sure and unambig- 
uous doctrine from the condemnations of Constance.” The censures were, 
therefore, an open field for debate, theological reflection, and hermeneuti- 
cal activity. The results were a gradual refinement of how notes were under- 
stood as well as a set of progressively more sophisticated and complex (as 
well as controversial) ideas regarding those forms of error that were contig- 
uous with heresy — that is, the frontier territory where doctrine was not fully 
determined and where a nota could fall somewhat short of identifying full 
heretical depravity. 

Theologians of the 16th and 17th centuries usually refer to Juan de 
Torquemada as the first to clarify the notes of the Council of Constance. Under 
the heading De multiplici genere damnabilium propositionum, Torquemada's 
Summa de Ecclesia went back to the authority of the Council in order to define 
the terms and the forms of dissent which ranked below the propositio haer- 
etica. Despite its brevity, Torquemada's reading of Constance's condemna- 
tions became an authoritative text for the theory of notes. Over the next two 
centuries, however, the discussion of theological notes migrated from ecclesi- 
ology to other discursive spaces. The first, chronologically, is the genre of here- 
siology, since, starting with Alfonso de Castro, the need to discern heresy from 
other forms of heterodoxy is supported by Torquemada’s list of propositiones 
damnabiles.? The most important are, however, book xii of Melchor Cano's De 


7 However, Constance's vocabulary (erroneous, harsh, scandalous, ill sounding, etc.) recurs 
in other condemnations. The terms of Leo x's bull Exsurge Domine (1520) were particularly 
close, since Luther's propositions were qualified as heretical, scandalous, false, piarum 
aurium offensivae, that seduced the minds of the unlearned (simplicium seductivae) or 
that ignored the Catholic truth. See Errores Martini Luther, in Denzinger, Enchiridion, 257ff. 
Pius v's condemnation of Michel du Bay is also relevant and authoritative, though only 
for theologians after Melchor Cano, Erroris Michaelis du Bay, in Denzinger, Enchiridion, 
329ff. (the bull Ex omnibus afflictionibus of 1 October 1567). Bay's theses were censored by 
the University of Paris in 1560, by Gregory X111 in the bull Provisionis nostrae of January 
1579, and again in 1641 by Urban vir. 


8 Juan de Torquemada, Summa de Ecclesia (Venice: 1561), IV, II, xi, pp. 3841, 410r?-4121?. The 
Summa de Ecclesia was written around 1448-1455 but not published until 1480. 
9 Alfonso de Castro, De iusta haereticorum punitione libri III (Salamanca: 1547), 1, iii, 8r- 


10v. The same distinctions can be seen in Diego de Simancas, De propositionum qualitate, 
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locis theologicis (1563) and the commentaries on Thomas Aquinas's questions 
de fide in the Ilallae. 

Melchor Cano dedicated the central part of book x11 of his De locis theo- 
logicis -printed posthumously in 1563 — to the issue of dissent and its grada- 
tions.!° In the previous eleven books, Cano had discussed the categories of 
truth and authority, and had arranged them in their loci or places. In book x11, 
he moved on from the fundamental truths of the Faith to categories of error 
and forms of deviancy. In this way, the perfect theologian would know how 
to diagnose errors with precision, how to engage in controversies, and how to 
issue censures and judgements on works and theses whenever the Inquisition, 
the Crown, or the faculties of theology required it. Cano discussed Constance's 
condemnations, Torquemada's propositiones damnabiles and the approach of 
Alfonso de Castro to minor censures; ordered and clarified the scale of dissent' 
and redefined the nature and scope of the notes. Thus, Cano's distinctions 
provided the list of fundamental categories for the understanding of dissent: 
heresy, error, savour of heresy, ill-sounding words, offense, temerity, scandal — 
though with the notable absence of blasphemy and of seditious and schismatic 
propositions, which were included in Torquemada's and Castro's lists. Many of 
Cano's examples referred to well-known works (of Erasmus, Luther, Carion), 
thus laying down conceptual bridges to religious quarrels of the day and the 
Indices librorum prohibitorum. Despite the extraordinary influence of De locis 
theologicis and the elegant simplicity of some of its classifications of credibilia 
and damnabilia, during the subsequent decades the speculation arising from 
theological notes produced expanding lists and overlapping terminology. 

Although Thomas Aquinas did not explain or refer to censures in the Summa 
Theologica, a rich and complex discussion of the notes can nevertheless be 
found in the commentaries on the Secunda Secundae and in the treatises and 
disputationes inserted in or derived from them. When dealing with infidelitas, 
St. Thomas treated only of heresy, apostasy, and blasphemy (Halae, qu. uff.). 
Yet his commentators thought that this was the proper place to analyse all 
forms of dissent, the many shades of doctrinal opposition that did not reach 
the level of heretical depravity, and Cano's theory of notes. Most frequently, 


in Theorice et praxis haereseos, sive Enhiridion iudicium violatae religionis, 3rd edition 
(Venice: 1573), xxiv, 29r ff. 

10 Melchor Cano, De locis theologicis libri duodecim (Salamanca: 1563), lib. x11, ch. vii-xi, 41— 
477. Koser, De notis theologicis, 87, and Cahill, The Development, xv-xvi, identify in De locis 
theologicis the crucial moment when speculation regarding theological notes moved from 
a state they classify as confused and “preparatory” to a state of “complete development.” 
See also Neveu, L'erreur et son juge, 296. 
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their expositions took the form of disputationes, which allowed the author to 
discuss new doctrinal problems. Pedro de Lorca, Luis de Torre, Diego Granado, 
and Francisco Suárez examined dissent using the disputatio form." Domingo 
Báñez and Pedro de Aragón presented the topic as an excursus to commen- 
taries on quaestio XI of the llallae.!? In the Cursus theologicus of Salamanca, 
which was a compendium of Spanish theological thought of the 16th and 17th 
centuries, the system of notes and censures was explained in the section De 
fide, immediately after the discussion of heresy, conforming to the conceptual 
order of the Secunda secundae.!? Together, these texts formed a cumulative (yet 
variable) body of discourse, each theologian restating and discussing the terms 
of his predecessors and especially the chain of authorities, in which Melchor 
Cano's De locis and the Quaestionarium theologicum of Antonio de Córdoba 
were given pride of place. 

Although this is not the place for a full review of the composition of the 
many lists of censures in 16th-century commentaries on the Ilallae (see 
Table 1), it is worth referring to the cases of Antonio de Córdoba and Pedro 
de Lorca, since they bear witness to the instability of the system. Antonio de 
Córdoba expanded to nineteen the number of censures vis à vis those defined 
by Melchor Cano, adding minor qualifications (qualificationes) that no longer 
referred to the doctrinal content of a proposition but rather to its consequences 
or its effect upon the faithful (e.g. crudelis), or to ways of reasoning that went 
beyond the scope of faith and religion. By contrast, Pedro de Lorca reduced to 
six the number of theological censures because he thought there were only a 
few which actually designated a deviation or an error regarding the nature of 
truth or the Faith. He understood that scandal, blasphemy, sedition, slander, 
and impiety did not belong to the realm of notes and propositiones damnabiles, 
because they referred not to doctrinal but to moral faults. 


11 Pedro de Lorca, Disputationes XXXVIII, XXXIX, especially XL. Quis gradus errorum adver- 
sus fidem praeter haeresim notare possunt, in Commentaria et disputationes in Ilamllae 
Divi Thomae (Madrid: 1614), 250-265; Luis de Torre, Disputatio Lv, iii, Quae sint proposi- 
tionum censurae, in Luisü Turriani Complutensis Societatis Iesu Theologi Disputationum 
in secundam secundae Divi Thomae (Lyon: 1517), 664—674; Diego Granado, Tractatus XV- 
Disputatio IV, in Iacobi Granado Gaditani e societate Jesu in secundam secundae Sancti 
Thomae Aquinatis commentarii (Hispali: 1629); Francisco Suárez, Disputatio x1x, in Opus 
de triplici virtute theologica, Fide, Spe et Charitate (Paris: 1621), 643—659. 

12 Domingo Báñez, Scholastica commentaria in secundam secundae Angelici Doctoris 
S. Thomae (Rome: 1615), ad qu. xi, 271ff; Pedro de Aragón, In secundam secundae Divi 
Thomae Doctoris Angelici commentariorum (Salamanca: 1584), ad qu. X1, 321-331. 

13 Collegii Salmanticensis Fr. Discalceatorum B. Mariae de Monte Carmeli Cursus Theologicus 
Summam Theologicam Angelici Doctoris D. Thomae complectens (Lyon: 1679), Tractatus 
xvi1I. De fide, Disputatio IX. De infidelitate, Dubium iv, 313-324. 
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Beyond these differences, however, all the commentators appear to have 
this in common: they present their notes and propositiones damnabiles as an 
ordered system in which all the elements complement each other and cover — 
ideally — the complete field of whatever is worthy of condemnation, without 
any overlap. The growth in the number of notes would be partly a consequence 
of the cumulative effect of theological discourse, which encouraged further 
distinctions and divisions. It also resulted from the fact that there was an 
increasing ability to perceive shades of dissent, and, possibly, from some theo- 
logians' interest in specific forms of heterodoxy, especially the theses attributed 
to Lutherans and alumbrados. In any case, the growth in the number of grades 
seemed unstoppable. Francisco Suárez did his best to provide a reasonable 
synthesis of this subject in the treatise De fide and listed only ten main notes 
as lower than heresy, calling them "the most common and best defined" and 
those which reflected the consensus of the theologians.!^ By the final decades 
of the 17th century, there were already fourteen such notes considered 'essen- 
tial' and consensual, this time according to the Cursus theologicus (1676-1679) 
by the Carmelites of Salamanca: 


And there are several types of notes to be met with, according to the 
levels of greater or lesser opposition to the Faith, which may represent 
the quality of propositiones damnabiles, and which are commonly called 
censures. Of this sort there are: heretical proposition, erroneous in faith, 
proximate to error, smacking of heresy, ill-sounding, suspect, impious, 
blasphemous, rash, scandalous, dangerous, seditious, injurious, foolish, 
etc. 15 


The Salamanca theologians’ list is significant because it brought together the 
most frequent qualifications not only from 16th- and 17th-century Spanish the- 
ology, but also from the inquisitorial practice of censorship (frequentiores in 
praxi, XI, 427). Even so, the disturbing etcetera allows one to think that minor 
censures were considered an open list. 


14 These were erronea, sapiens haeresim, male sonans, piarum aurium offensiva, scandalosa, 
temeraria, seditiosa, injuriosa, and impia or blasphema. Francisco Suárez, Disputatio XIX, 
sect. 1, col. 648. 

15 “Et iuxta gradus majoris aut minoris oppositionis cum fide inventae sunt variae notae, 
quae qualitatem propositionum damnabilium designent, et censurae vulgo appellantur. 
Huiusmodi sunt propositio haeretica, erronea in fide, proxima errori, sapiens haeresim, 
male sonans, suspecta, impia, blasphema, temeraria, scandalosa, periculosa, seditiosa, 
injuriosa, stulta, etc”: Collegii Salmanticensis ... Cursus theologicus, XVII, IX, iv, 314. 
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The number of basic, significant minor censures more than doubled 
between Summa de Ecclesia and Cursus theologicus, and, what is less evident, 
the meaning and scope of many of them had been redefined.!6 Bruno Neveu 
has observed that theological notes fluctuated between, on the one hand, a 
tempered approach of rigorous and strict codification (for example, Melchor 
Cano's De locis) and, on the other, a search for new terms with progressively 
more subtle shades of meaning that could capture all the doctrinal and even 
moral differences that could be detected in a theological statement." From 
this he reckons that the censorial system was weakened to the extent that it 
proliferated overmuch, or formulated terms whose meanings were too simi- 
lar, or moved away from the territory of dogmatics. The Salamanca Carmelites 
were aware of the useless proliferation of censures in dogmatic theology, and, 
in order to restrict their number, they proposed incorporating the highly spe- 
cific ones into the more general categories, prioritizing (in a tree pattern) those 
most often used in censorial practice.!® Nevertheless, throughout this growth 
process, a repertory of essential concepts and terms remained constant, mak- 
ing up a brief, basic list of the most recognisable forms of dissent. They are 
six: heretical propositions, erroneous propositions, and propositions that 
smack of heresy (these three being the most serious), ill-sounding or offen- 
sive, rash, and scandalous propositions. On some occasions, three verbal sins 
were added (blasphemy, slander, insulting language, or contumely), along with 
some political censures (schismatic, seditious, subversive), and yet other notes 
that simply reproved ignorance, arrogance, or foolishness in speech about 
faith and religion. 

In order to understand the theory of error and the censor's hermeneutic, it 
is therefore necessary to take into account the full reach of all the notes, since 
they formed an ordered system that purportedly allowed for the identifica- 
tion of all reprovable elements in a discourse. It is equally vital to establish 
the limits of this supervision, that is, to define the qualities of such proposi- 
tions as lie beyond theological censure. Since the 15th century, the expression 


16 During the first years of the 18th century, Antonio de Panormo examined the topic of 
the identification of damnabilia in his treatise Scrutinium doctrinarum qualificandis 
assertionibus, thesibus atque libris (Rome: 1709), the purpose of which was to summarize 
two centuries of theological speculation on censures. It includes a distended (and in 
part unfounded) register of all the adjectives ever used as notes. The list includes almost 
seventy terms, many of which are synonymic repetitions or particularizations of general 
notes. The essential terms make up about forty. On this listing, see Vega, "Notas teológicas 
y censura de libros,” 50-52. 

17 Bruno Neveu, L'erreur et son juge, 295. 

18 Cursus theologicus, XVII, IX, iv, 321. 
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propositio impertinens ad fidem had designated the theses which ought not to 
be judged in terms of orthodoxy or heterodoxy, and that were exempt from 
theological error.? This propositio libera marks out a place for knowledge 
which is external to faith and occupies the outer limits of the chain of truths 
derived from Revelation. On the following pages I shall look briefly at all the 
principal notes or censures, beginning with heretical and erroneous prop- 
ositions and concluding with those considered 'free' or disconnected from 
the Faith. 


11 Propositio haeretica, propositio erronea 

Although heresy is a core concept for the history of the Church, the concept 
of heretical proposition is surprisingly variable and diffuse. According to the 
Summa (Tlallae, qu. 1, a. 11), heresy involves deliberate and stubborn resistance 
or opposition to revealed truth, to truth as defined by the magisterium of the 
Church, and to the foundational propositions of the Faith. The definition of 
heresy is, therefore, not only dogmatic: it also refers to the moral portrait of 
the heretic., which must contain the essential ingredient of pertinacity (per- 
tinacia) or stubbornness. This cannot be ascertained when a thesis is judged 
prout iacet, or in rigore ut iacet, that is, in the strict terms in which it is formu- 
lated, and without considering the author who wrote or proffered it.?? Thus, 
the definition of heresy is intimately linked to the moral and political profile of 
the heretic, who, though a baptized Christian, stubbornly and publicly main- 
tains his or her opposition to an essential truth. Nevertheless, in the scholas- 
tic approach to this issue (as opposed to the inquisitorial or judicial one), the 
main interest was the doctrinal definition of the note within the dogmatic 
order. The theologian who engaged in the qualification process did not set out 
to identify and judge heretics, but rather to diagnose and explain which texts, 
ideas or propositions were heretical and why. Ideally, he was not to take into 
consideration the circumstances surrounding the statements or their compo- 
sition, but only their degree of opposition to a Catholic truth, and the range or 
degree of that truth. 


19 Antonio de Córdoba, Quaestionarium, XVII, 152. 

20 On stubborness as a condition of heresy, see Juan de Torquemada, Summa de Ecclesia, 
IX, I1, xvi, 387v-388v; Alfonso de Castro, De iusta haereticorum punitione, 1, ix, 291-311; 
Melchor Cano, De locis theologicis, X11, viii, 419, 420, 429-431 Antonio de Córdoba, 
Quaestionarium, XVII, 152; Domingo Báñez, Scholastica commentaria, X1, 271; Pedro de 
Lorca, Commentaria et disputationes, Disputatio XXXVIII, 249 and 251; Francisco Suárez, 
Disputatio X1X, sect. 3 in De triplici virtute theologica, cols. 659—671. 
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During the 16th and 17th centuries, theologians were clearly uncomfortable 
with defining a heretical proposition solely in dogmatic terms, ignoring moral, 
judicial, and inquisitorial considerations. Domingo Báñez stated that heretical 
propositions should not be assessed as they stood, in an absolute sense, but 
rather in relation to the stubborness of the person affirming them.?! Pedro de 
Aragón and Diego Granado pondered the extreme complexity of establishing 
a heretical proposition secundum se sumpta or abstracta a quolibet subjecto, in 
the absence of any consideration of the knowledge, convictions, and will of the 
individual proffering it. Pedro de Aragón went so far as to suggest the complete 
elimination of the category, and its substitution for the simpler propositio con- 
traria fidei: 


...[one should be aware] that if propositions that oppose the faith are 
considered in themselves and without reference to any classification 
related to the person proffering them, they ought to be called 'contrary 
to the Faith, because the Faith is what they oppose; and they cannot be 
called either heretical, or dishonest, or pagan; rather, these appellations 
fit properly with those propositions that have regard to the person prof- 
fering them. ?? 


No less drastic was Francisco Suárez, who chose to distinguish two types or 
two meanings of heretical propositions: those which could be judged to be so 
because of the stubbornness and attitude of the person proffering them (sub- 
jective, in ordinem ad proferentem), and those that were heretical in themselves, 
absolutely and independently? In any case, the search for a doctrinal defini- 
tion of heretical propositions is a recurrent problem in the commentaries on 
IIalIae. To solve it, it seems necessary to specify which are the truths that a 
given heretical proposition challenges and how heresy should be distinguished 
from other neighbouring forms of dissent, and, above all, from the "error of 
faith" (error fidei, propositio erronea). 

In fact, the condemnations issued by the Council of Constance gave the 
error fidei a place distinct from, but hardly inferior to, heresy. Not surprisingly, 


21 Domingo Báñez, Scholastica commentaria, qu. n, a.2 ch 3. 

22 *.. [est advertendum] quod propositiones fidei repugnantes si considerentur secundum 
se et absque ullo ordine ad proferentem, appellari debent contrariae fidei, quoniam cum 
illa pugnant, et non possunt appellari aut haereticae, aut perfidae, aut paganae, sed istae 
appellationes conveniunt illis per ordinem ad proferentem.” Pedro de Aragón, In IIamlIIae 
Comm., X1, ii, 331. Diego de Granado, In IIamIIae Comm., 192. 

23 Francisco Suárez, De fide, x1x, ii, 648—649. 
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its theological content was no less elusive and messy. Juan de Torquemada 
never defined it in dogmatic terms. Alfonso de Castro considered it an inex- 
plicable and useless category: with impeccable logic he argued that if a propo- 
sition was erroneous, it was false, and if erroneous in matters of faith, it must 
therefore be false in matters of faith. And “I do not see how,’ he continued, 
what is false and opposed to the faith “can be called anything but heretical"?^ 
Diego de Simancas referred to the definition of error fidei as a controversial, 
unresolved question, and Melchor Cano resignedly observed that, in this mat- 
ter, there were as many opinions as theologians — quot homines, tot sententiae. 
Perhaps opinions outnumbered theologians, for Cano himself gave as many as 
four possible meanings of this censure, to which Antonio de Córdoba added 
a fifth, with the sole purpose of invalidating the first four.?? In any case, error 
fidei was a relative concept, which depended on the semantic extension of 
the heretical proposition, although it was not subject to the authority of the 
Summa nor was it associated, like heresy, with a precise moral or public pro- 
file. The boundaries between the propositio haeretica and the erronea were 
perceived as hazy and fluid. Censors and inquisitors frequently used both 
notes together (with the formula haeretica et erronea) to sidestep theological 
nuances, and Cano recognised that the note of error was often attributed out 
of caution or modesty, when a theologian was reluctant to use the note of 
heresy for a Catholic author.?6 It was only in the last years of the 16th century 
that a reasonable consensus was reached on the nature of the error of faith. In 
large measure, it was made possible by the simplification (or, in general, the 
reconceptualization) of the scale or hierarchy of principal truths derived from 
Revelation. 

In principle, a scale of deviations must necessarily refer back to a scale of 
certainties and Catholic truths. Thus, the higher a doctrine stands on the scale 
of truths, the more serious is the dissent which opposes or corrupts it. Although 
the hierarchy of truth is not always explicit, it operates tacitly in defining her- 
esy and error, and in establishing major censures. Juan de Torquemada made 
reference to seven types of Catholic truth, with the goal of setting the outer 


24 Alfonso de Castro, De iusta haereticorum punitione, 1, iii, 8r. John Cahill, The Development, 
n, notes that no one before Alfonso de Castro had taken up this question, which is why 
"he has no authority to quote." 

25 Melchor Cano, De locis, X11, xi, 439; Antonio de Córdoba, Quaestionarium, XVII, 158-160. 
See also Pedro de Aragón, In IIamllae Comm., X, 331. Pedro de Lorca, Commentaria et dis- 
putationes, X1, xxxix, 259-260, listed around ten possible definitions but found them all 
poor and unsatisfactory. 

26 . Mechor Cano, De locis, XII, xi, 440. 
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boundaries of heresy precisely.?? The highest place belongs to (1) the proposi- 
tions found in Scripture and (2) those derived from them as a sure and neces- 
sary consequence. Next in rank are (3) those which Christ transmitted to his 
Church as unwritten tradition, (4) those defined by the oecumenical councils, 
and (5) those which the Holy See has given to the faithful to be believed. The 
sixth degree (6) corresponds to teachings of the holy doctors for the confuta- 
tion of heresies, when they write with a single opinion and voice. The seventh 
degree of truth is (7) such conclusions as can be derived as a sure and necessary 
consequence from the last three groups, that is, from unrevealed truths. One 
final category of 'truths' could be established, independent of this scale: those 
which savour of Catholicism, deducible from a Catholic truth and a solid prem- 
iss which does not touch upon the Faith itself. In the same way, then, there 
would be seven types of heresy opposed to the seven types of truth, plus one 
further unfocused and complex category of propositions which savour of her- 
esy without being fully heretical.?8 

Paradoxically, Torquemada's scale of truth provided 16th-century theo- 
logians with a starting point which was continuously revised and amended. 
Domingo de Soto and Melchor Cano, for example, believed that Torquemada 
was guilty of unnecessary subdivision to the point of exhaustion, “after the 
manner of the canonists” and proposed simpler models with no more than 
four large categories of essential verities.?? In general, during the final decades 
of the 16th century the hierarchy of truth appears to have become increasingly 
simplified, organised around three major categories: immediate, explicit, and 
revealed truth; implicit truth; and derived or mediated truth. The latter in turn 
can be classified according to its necessity, authority, probability, and the extent 
to which it participates in the reasoning processes of other human disciplines. 
In Juan de Torquemada's texts, opposition to any of the seven degrees of truth 
was heresy, whereas in the treatises of the second half of the 16th century only 
propositions which opposed revealed and implicit truth should be considered 
such. Propositions which opposed theological conclusions (derived truths) 


27 See: Juan de Torquemada, Summa de Ecclesia, 1v, 11, vi and vii, 380v-383r. On the con- 
cept of veritas catholica see also Melchor Cano, De locis theologicis, X11, vii, 41; Antonio 
de Córdoba, Quaestionarium, xvii, 146; Diego Granado, Tractatus IV: In Ilamllae 
Commentarii, 64—65. 

28 Koser, De notis theologicis, 64-75, believes that the first example of a scale of truths can 
be found in William of Ockham, Dialogus super dignitati papali et regia, written in 1333 or 
1334, and that this was the basis for Torquemada's categories. 

29 Melchor Cano, De locis theologicis, X11, vii, 413; on Domingo de Soto, see Pozo, La teoría del 
progreso dogmático, 89. On the gradus veritatum, see Koser, De notis theologicis, pp. 64—65; 
Vega, “Notas teológicas y censura de libros,” 43-45. 
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would be classified as erroneous, regardless of how clearly such conclusions 
were founded on greater truths.30 

This distinction allows a great deal of room for the concept of error, which 
occupies a large part of the former realm of heresy. Francisco Suárez endorses 
this notion,?! as does Diego Granado, who defines error as propositio opposita 
conclusioni Theologicae.32 According to the grand synthesis of the Carmelites 
of Salamanca, this was the best received and most reasonable definition: 


That mode of expression seems more true and more universal which 
claims that an erroneous proposition is one which is contrary, in an 
unmediated and evident way, to a divinely-revealed truth transmitted 
mediately; or rather which unmediatedly and self-evidently opposes a 
theological conclusion.?? 


Heresy and error were always defined in relation to each other, so much so 
that the expansion of one meant the reduction of the other. The most iden- 
tifiable tendency in Spanish theological thought from Torquemada to the 
Salamancans was the progressive narrowing of the concept of propositio hae- 
retica (until identified solely with the negation of the highest truths on the 
scale), and the parallel growth of the concept of error. Truth was described, 
then, as a sequence, derivation, or string of conclusions whose certainty grew 
weaker the further it departed — as a result of successive, merely human argu- 
ments — from the essential primary truths. Diagnosis of dissent would, in 
theory, require discerning the degree of truth and authority that a given prop- 
osition contested or impugned. In practice, only major forms of dissent (that 
is, heresy, error fidei and, eventually, temerity) were measured against a strict 
criterion of truth. A schema of oppositions like the one below would show the 
hierarchy of deviation in relation to the degree of certainty of the contested 
proposition: 


30 Cándido Pozo, La teoría del progreso dogmático, 207-208, and Bruno Neveu, L'erreur et son 
juge, 277, attribute this clarification of the concept of error to Domingo Báfiez, whereas 
Cahill, The Development, 42, attributes it to Francisco Suárez. 

31  SeeFrancisco Suárez's distinction between propositio opposita revelationis and propositio 
contraria conclusionibus ex revelatione in De fide, X1x, ii, col. 654; commented on by Koser, 
De notis theologicis, 95. 

32 Diego Granado, In IIamlIIae Comm., XV, iv, 193. 

33 “Ille autem videtur verior, et communior dicendi modus, qui asserit propositionem erro- 
neam esse, quae immediate et evidenter opponitur veritate a Deo revelatae mediate, et 
secundario, sive quae immediate et evidenter adversatur conclusioni theologicae.” Cursus 
theologicus, 429. 
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veritas catholica propositio haeretica 
conclusio theologica propositio erronea in fide 
communis opinio seu propositio temeraria 


consensus theologorum 


As we shall see, none of the other categories — scandal, ill-sounding words, 
offence to pious ears (even savouring of heresy) — could reasonably be estab- 
lished by its opposition to the degrees of truth. 


1.2 Sapiens haeresim 

The conceptual 'edges' of heresy are of great interest. Historians have done 
much excellent work on the nature of heresy, a concept with a strong presence 
in Church history. Less attention has been paid to forms of dissent that border 
upon heresy. The most relevant receives the name of sapiens haeresim (savour 
of heresy). Although the Council of Constance did not use it, the expression 
does appear in Juan de Torquemada's Summa, in Alfonso de Castro's De iusta 
haereticorum punitione, in De locis theologicis, and in almost all the 16th cen- 
tury commentaries on the Summa Theologica. As John Cahill pointed out, 
the term never appeared in any official condemnation issued by the Holy 
See, at least not until Innocent x condemned some thirty propositions of the 
Jansenists.?^ It was an essential concept in the system of notes regardless, and 
hotly debated in dogmatic theology. Torquemada used the metaphor of the 
savour of heresy to censor premises which via deduction could yield heretical 
conclusions.3 For Alfonso de Castro, it apparently referred to a proposition 
that had prima facie a heretical meaning, while being open to a less obvious 
but pious interpretation.3 Melchor Cano thought both definitions insuffi- 
cient and confusing. In De locis, the expression designates ideas and proposi- 
tions that, while not heretical in themselves, seem to recall or contain theses 
contrary to the Faith, either as a premiss or a possible corollary, or more sim- 
ply because they have been widely used in heretical texts in which they have 


34 Cahill The Development, 2. 

35 William of Ockham had used the expression fidem sapientes to refer to propositions that 
were not Catholic truths, yet had some relationship to salvation; by analogy, errors would 
be haeresim sapientes when they opposed such truths; though not actual heresies, they 
brought to mind heretical ideas. Koser, De notis theologicis, 71, 75, affirms that the distinc- 
tion between veritas catholica and veritas fidem sapiens became widespread thanks to 
Torquemada, or to what was perhaps his interpretation of Ockham. 

36 X Alfonso de Castro, De iusta haereticorum punitione, 1, iii, fol. 9. 
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been loaded with new and undesirable associations.?? The idea of the savour 
of heresy would be developed along the same lines by the commentators on 
the Summa, who, like Cano, pointed to Erasmus as a writer especially apt to 
warrant this particular note.38 Cano observed that theses become impreg- 
nated with the flavour of their context, just as water or wine take on hints and 
shades of the clay or wood of the vessel containing them. In the same way, cer- 
tain ideas of Luther that were not in themselves heretical nevertheless *would 
smack of Lutheranism”3% Domingo Báñez was of the opinion that a propo- 
sition savoured of heresy if it was not manifestly heretical — indeed, it may 
have once been understood in a “good” sense — but had nevertheless acquired 
“in the minds of prudent people" a certain savour or suspicion of heresy 
because of new circumstances, because of the person proffering or re-editing 
it, or because of the present calamitas temporum: St. Paul's proposition, fides 
iustificat, was Catholic, but when it was read in Lutheran books it smacked 
of heresy. Therefore, “for prudence's sake,” it was expurgated in marginibus 
in printed Bibles.^? Báñez acknowledged that perceptions of dissent change 
according to variations in reading practices and religious circumstances, and 
he was fully aware that the Lutheran tempest' had modified the language of 
devotion and theology.*! Described in this way, the concept of the savour of 
heresy invited theologians to be aware of new itineraries of reading which 
were impossible to predict at the time of writing; to recognise how reading 
communities' interests and bodies of knowledge could generate meaning; and 
to pay attention to the subtle but determining influence of present texts on 
the interpretation of past ones. 


13 Male sonans 

The category of evil- or ill-sounding words has an important place in the lists 
of notes, just below those theses that smack of heresy, and it is one of the most 
stable and enduring of dogmatic condemnations. It could also be confusing: in 


37 Melchor Cano, De locis theologicis, X11, xi, 441-442. For a definition of haeresim sapiens, 
see Antonio de Córdoba, Quaestionarium, XVII, 157; Pedro de Lorca, Commentaria et dis- 
putationes, XL, 260; Francisco Suárez, De fide, X1X, ii, col. 655. 

38 Regarding Erasmus, see Cano, De locis, X11, xi, 441, and, among others, Pedro de Lorca, 
Commentaria et disputationes, XL, 260. 

39 Cano uses as an example of the savour of heresy Luther's statement that it is ridiculous 
to carry the Eucharist solemnly through the streets, De locis, X11, xi, 441. There is a more 
detailed discussion of this example in Domingo Báfiez, Scholastica commentaria, 2776. 

40 Domingo Báñez, Scholastica commentaria, 276. Cursus theologicus, XVII, IX, iv, 317-318. 

41 See Pedro de Aragón, In IlamlIIae Comm., 331; Diego Granado, In IIamlIae Comm., 1, xv, 
apdo. 9, 194; and Cursus theologicus, XVII, IX, iv, 318. 
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some cases, especially prior to Melchor Cano's De locis, it was identified with 
scandal or with the savour of heresy, perhaps owing to Constance's impreci- 
sion. After Cano, it often appears as the equivalent of offensio piarum aurium.*? 
Both John Cahill and Bruno Neveu find it difficult to understand how a doctrine 
could be ill-sounding or offensive, or, more precisely, why this fact should have 
any theological relevance at all.^? Indeed, male sonans is better accommodated 
within formal, linguistic, or compositional categories, which would exclude it 
from the dogmatic field. The term is above all a rebuke to verba non congrua, 
indicating an imprecise, awkward, or disorganised style of expression, or, if you 
will, the farraginous and thoughtless exposition of fundamental religious ques- 
tions. Thus, it is opposed to the good discursive practices of good theology. For 
this very reason, it can encourage error, or can normalise the unsavoury treat- 
ment of serious matters or those which are highly spiritual. Distrust of the ill- 
sounding revealed, in part, a fear of novitas (new ways of speaking or naming) 
and, partly also, a desire to safeguard discourse about the Faith from meddling 
by lay people or non-professional theologians. According to Melchor Cano, the 
category of ill-sounding words constituted a highly important censure, verging 
on haeresim sapiens. Its diagnosis should be entrusted, not so much to doctri- 
nal distinctions as to the intuition and prudent judgement of the good theo- 
logian. Cano pointed out that male sonans should not be treated as a generic 
term (since all heresy or blasphemy is ill-sounding), but as a specific way of 
designating an improper or absurd manner of speaking. The note qualified a 
clumsy style and an imprecise, ambiguous, and unfruitful use of words.^^ In 


42 Torquemada associates ill-sounding with offensive propositions, and both with scandal- 
ous propositions. Cahill, The Development, 144, suggests that the qualifier “ill-sounding” 
was often used to refer to a "scent" of heresy, and to a lesser form of ambiguity that with 
only a few modifications could be converted to a Catholic meaning. On the meaning of 
offensio, see Cursus theologicus, XVII, IX, iv, 318-319. On the distinction between prop- 
ositio male sonans and offensiva, see Maria José Vega, "Escandaloso, ofensivo y malso- 
nante: Censura y vigilancia de la prosa vernacular en el Siglo de Oro,’ El Criticón 120-121 
(2014), 137-154. 

43 Cahill, The Development, 141; Neveu, Lerreur et son juge, 303. 

44 Melchor Cano, De locis, x11, xi, 443-445. Only the highly prudent ears of the wisest theo- 
logians can detect this dissonance or verbal incongruity. Cano elaborates on the sensory 
metaphors, and argues that the movement from taste (less polished) to hearing (more 
refined) carries with it the greater sensitivity needed to detect what is ill-sounding. This 
is a note whose use provoked discrepancies. The proposition Monachatus non est pietas, 
condemned by Constance in its censure of Wyclif, is a good example. Melchor Cano called 
itill-sounding. But Báñez thought Cano had not been harsh enough: if by monachatus one 
understands the religious state itself, which requires men to submit to the evangelical 
precepts, the proposition would be an error; if one takes it as meaning a particular group 
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fact, verbal disorder is never a mere question of grammar or style; it is directly 
opposed to good theology, which requires, along with knowledge and caution, 
a strictly careful use of words. The Cursus theologicus used the prose of Ramon 
Llull, both Latin and vernacular, as a good illustration of ill-sounding words: for 
example, when Llull suggests that there is nothing ineffectual in God because 
“his essence essentialises, his nature naturises, and his bounty bountifies”; and 
when he uses the term essence in opposition to, or atthe margins of, how it was 
normally used in theology.^* 


1.4 Temeritas 

In contrast to what is erroneous, a rash (temeraria) proposition stands in oppo- 
sition to a certainty whose relationship with the truth of the Faith is much 
more tenuous. Error contravenes a theological conclusion, while temerity 
merely distances itself from the common opinion or shared conviction of 
doctors and theologians. A proposition would be rash if it rejects a theolog- 
ical doctrine recepta constanter et universaliter, or if it disregards a doctrine 
which the most learned hold as certain, without solid reasons for doing so. 
Unlike heresy, temeritas occupies a conceptual space that neither intersects 
with, nor is tangential to, Faith or Revelation; yet it does touch the body of 
authorised and agreed-upon “truths.’*6 Thus a rash proposition does not con- 
travene a truth upheld by the magisterium of the Church, but rather a tradi- 
tion of thought which has not received dogmatic sanction; or possibly the 
widely-held and established opinion of the centres where theology is created, 
such as the universities of Salamanca, Alcalá, or Coimbra.*” The aim of this 
censure, therefore, is to preserve reason, authority, and tradition with regard 
to probable questions; to control innovation in matters where a difference 
of opinion can exist; to react to any perception of novitas as though it were 
a dangerous and suspect element; and to reinforce mechanisms of doctrinal 


of men who profess that state, the proposition is offensive to pious ears and has some- 
what of a Lutheran "savour of heresy” Scholastica commentaria, 277. 

45 Cursus theologicus, XVII, IX, iv, 318-319. 

46 St. Thomas (Halae, qu. 53, art. 3 ad 1) had defined temerity as a hasty action done sine 
iudicio vel regula rationis, quasi per contemptum eius, and as the offspring of ignorance. 
The theological note temerity refers not to actions but to assertions, yet contains some 
echoes of the Thomist definition. Thus Francisco Suárez defines propositio temeraria as 
that which is proffered sine rationis regula, understanding that authority is also a type of 
rational rule, especially in theological matters, De fide, x1x, col. 657. 

47 Melchor Cano and Domingo Báñez put forward, as an example of temerity, the denial 
of the Assumption of the Virgin in body and soul. There are other examples, taken from 
Erasmus, in Antonio de Córdoba, Quaestionarium, XVII, 162. 
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authority at the peripheries of the Faith. Arguments about the superfluity of 
fasts, for example, would fall under this note, as would vain prophecies, divi- 
nation, or eschatalogical calculations. Temerity is also frequently associated 
with philological activity, that is, with the interpretation of texts, particularly 
the Scriptures, when such interpretation moves away from what is authorised 
and commonly accepted. 

Alfonso de Castro's De iusta haereticorum punitione offered a succint, two- 
fold definition of temerity in fide (op. cit., 1, iii, 15): it lacked proof and it lacked 
authority. If applied rigorously, the note of temerity would have decimated 
many pious narratives, the lives of saints, and even a good part of Franciscan 
mysticism (Castro's own order). But Castro was willing to make extraordinary 
exceptions. He claims that it would be difficult to apply this shameful cen- 
sure to pious assertions which are in some measure true or which could be 
useful in some way. He observed that many acts of the contemplatives could 
plausibly have happened, and in any case their recounting would arouse lofty 
feelings in the common people. This sort of temerity would be imprudent, yet 
it was better than the sort that followed ex contemptu regulae. This strange 
exception reflects Alfonso de Castro's interest in not openly condemning the 
excesses of hagiography and of a good part of spiritual literature, whose only 
justification would be that it serves, or could serve, to increase the piety of the 
unlearned. Melchor Cano's understanding was that rash propositions in mat- 
ters of faith were those put forth without due deliberation, order, judgement, 
or distinction (discrimen), and those contrary to true wisdom, which judges 
by reasoning and reflection. Like Castro, he recognised the existence of pious 
temerity — a characteristic of those who imagine the life and acts of Christ, 
and who write about the subject with more devotion and enthusiasm than 
truth and discretion (“non tam vere et prudenter quam devote ac ferventer”).*8 
But, in contrast to Castro, Cano explicitly disavowed meditations or contem- 
plations that, although connected with piety and holiness, were imprudently 
published without proof or solid testimony. The temeritas born of an innocent 
simplicity (simplicitas columbina) ought not to be harshly mistreated by the 
severest tribunals' judgement; or, put another way, by its very nature it should 
not come under inquisitorial surveillance.^? Thus, the note of temeritas was 
not only a reproof of theological audacia in malum or of thoughtless hostility 
to authority: it was also an invitation to control and discipline the discourse 
of mystics, beatas, and visionaries and the excesses of popular devotion to the 


48 Melchor Cano, De locis theologicis, X11, xi, 445. 
49 Melchor Cano, De locis theologicis, X11, xi, 445. 
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saints. Temerity, therefore, had many uses: it was an instrument for controlling 
Bible reading and Scriptural interpretation, for preserving tradition and theo- 
logical authority, for reproving novelty and linguistic boldness in treating mat- 
ters of faith, and for combating ‘ignorant’ piety and mystical ‘deviations.’ 


15 Scandalum 
The theological note of scandal appears frequently in the indices of prohibited 
books of the 16th and 17th centuries. It was attributed to many of Erasmus's 
propositions and was often applied to works of fiction and, especially, to 
Lucianesque dialogues. Though highly relevant, its boundaries were imprecise, 
and its most common definition hardly accounts for its extraordinary scope. 
Scandal was usually applied to assertions that caused the ruin or fall of pious 
persons,°° which encouraged impiety in the unlearned, or which undermined 
the authority of the Church, of the sacraments or ecclesiastical figures, even if 
such assertions were strictly true. This is therefore a qualificatio which could be 
applied to many varieties of social and religious criticism. Juan de Torquemada 
(who sometimes identified it with ill-sounding and offensive speech) and 
Alfonso de Castro limited themselves to describing scandal as occasio ruinae, 
an etymological definition which harks back to the Septuagint’s skandalon, 
meaning trap, bait, or whatever is placed in a pathway to cause someone to 
stumble and fall.5! Of course, it also recalls the meaning of scandal in places of 
the Summa unrelated to heresy or faith, where it refers to a vice or sin against 
charity.52 

One good example of scandal is the Erasmian recital of the disadvantages 
of auricular confession (possibly a reference to the Exomologesis), since this 
would awaken doubts about the effectiveness of the sacrament and could 


50 Juan de Torquemada, Summa de Ecclesia, 1v, 11, xi, 384ff. There is a similar definition in 
Alfonso de Castro, De iusta haereticorum punitione, 1, iii, fol. 10r. Diego de Simancas fol- 
lowed Alfonso de Castro exactly in the Institutiones Catholicae (1552) but, as Cahill The 
Development, 144, noted, he modified his terms in the second edition (1575), following 
the doctrine of Melchor Cano, De locis (X11, xi, 446), who, unlike Torquemada and Castro, 
made a distinction between scandal and offensio. 

51 On the use of scandal in the Septuagint, see Gustav Stáhlin, Skandalon: Untersuchungen 
zur Geschichte eines biblischen Begriffs (Gütersloh: 1930); Helmut Bintz, Das Skandalon als 
Grundlagenproblem der Dogmatik: Eine Auseinandersetzung mit Karl Barth (Berlin: 1969), 
36-49. 

52 The Summa Theologica does not use the term propositio scandalosa nor does it mention 
scandal as a note or censure in the section on faith, but it does speak of it as a vice or 
sin against charity, since it is hostile to fraternal beneficence and correction (Halae, 
qu. 34) and, in general, to charity itself (Ilallae, qu. 43). Scandal is defined (a.1) as that 
which produces occasio ruinae by word or deed. 
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encourage the less educated to remain in sin.5? Cano stresses that the note 
could also be applied to tales and fictions, if, for example, they revealed the 
hidden vices of monks or the sins of the Church's authorities. Though these 
might be true, they could drive the unlearned away from the Church of Christ 
and undercut their faith.** Scandal could qualify everything that is placed ante 
fidelium pedes to make the simple folk stumble and fall, the assertions that 
encourage the despising of religion, or whatever is argued with this purpose 
in mind. It could be applied to texts that “exaggerate” the dangers of solicita- 
tion, stressed the ignorance of confessors, or cast doubt on the Eucharist or the 
authenticity of relics. 

The occasion for ruin, or the danger of it, takes in a vast field of possible 
statements. It is a concept coined to control many forms of religious criticism, 
both serious and humorous, that were especially relevant to the cultural history 
of the 16th century. After Boccaccio, many novelle of the 1500s reveal the lust or 
greed of priests and monks, make fun of indulgences or deal with the lucrative 
business of false relics. The same can be said of Erasmus's colloquies, the dia- 
logues of Alfonso de Valdés or of the Comentarios al Catecismo of Bartolomé 
de Carranza, whose propositions were frequently qualified as escandalosas.” 
The trial of the grammarian and Salamanca professor Francisco Sánchez de las 
Brozas was opened because of charges of ill-sounding and scandalous words 
concerning the abuses of the veneration of saints.56 

In any case, neither scandal, nor temerity, nor ill-sounding words were mea- 
sured against the Faith, nor against the major truths and conclusions of theol- 
ogy. Rather, they were measured against minor certainties based on tradition, 
consensus, probability, or custom; or founded on a perceived need to maintain 
the social order or the structures of authority, on the fear that the unlearned 
and lay people would intervene in religious affairs, or on the desire to main- 
tain control over all discourse that concerned the Faith or piety. Within the 
practice of theological speculation, the boundaries between these three areas 
were sometimes disputed and unclear, or depended on the intuition and expe- 
rience of the theologian or on his capacity to judge the truth of an assertion's 


53 Melchor Cano, De locis, x11, xi, 446. 

54 Melchor Cano, De locis, X11, xi, 446; also Domingo Báñez, Scholasticae commentaria, 277. 

55  Ifind5acensures of scandal in Censura de los Maestros Cano y Cuevas acerca de los escri- 
tos del Arzobispo Carranza (1559), edited by Fermín Caballero, in Conquenses ilustres. II. 
Melchor Cano (Madrid: 1871), vol. 11, 536—614. 

56 Proceso original que la Inquisición de Valladolid hizo al maestro Francisco Sánchez de las 
Brozas, llamado vulgarmente el Brocense, in Colección de documentos inéditos para la his- 
toria de España (Madrid: 1845), vol. 11, 8-11. 
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premisses and the scope of its conclusions, the amount of double-meaning 
and ambiguity contained in it, or its capacity to make reference to present 
circumstances. 


1.6 Impertinens ad fidem 

As dogmatics progressed, the number of theological conclusions drawn from 
previous conclusions grew ever greater. Theologians present this process 
through spatial metaphors, as a movement from the center to the periph- 
ery of faith. The control of knowledge and dissent requires protecting and 
patrolling not only the central areas of revealed and implied truth, but also 
the outer regions, or the less authoritative and less solid certainties that form 
what Melchor Cano called “the appendages of the appendages” of the faith. 
Still, itis difficult to find systematic reflection on the limits of Revelation (for 
example, at what point does an implicit truth become a derived truth, or a 
sure conclusion become a probable one) or to identify the final frontiers of 
censorial control, as one moves toward the external perimeter of theological 
reasoning. 

Given such general imprecision, the clarity of Antonio de Córdoba's thought 
is striking. His understanding was that notes and censures were never to be 
applied to truths that depend on natural reason, but only to those that were 
divinely or supernaturally known. He thus excluded the possibility that veri- 
tas catholica could extend beyond religion into natural disciplines or artificial 
things, even when such things appeared in Scripture. For example, particular 
events of history or natural philosophy - that Tobias had a dog, or that a cer- 
tain star is greater than the Earth or differs from another in size or brilliance — 
would not be matters de fide.*” Therefore, there could be no heresy or error 
regarding them. This distinction established a clearly-defined field of censorial 
control and, at least theoretically, left a huge arena for the propositio imperti- 
nens ad fidem, to which no note at all could be rightly applied.* In practice, 
by contrast, we know that inquisitorial interventions in Catholic countries did 
not clearly follow the limits of censorship established in dogmatic theology. 
However, the idea of propositio libera is crucial for cultural and religious his- 
tory: it constitutes, in Spanish Scholasticism, the concept that sets the limits of 
freedom of conscience and expression. 


57 Antonio de Córdoba, Quaestionarium, 1, Xvii, 152, 156. 
58 I find the expression veritas impertinens in Juan de Torquemada, Summa de Ecclesia, 1v, 11, 
xvi, fol. 383ra. See also Pierre Simon, De veritate libri sex (Antwerp: 1609), 11, xlii, 88. 
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Reflection on the notes not only served the doctrinal purpose of clarifying 
concepts of dissent and error, but also had an immediate practical application 
in the qualificatio of particular works. Such was the case, for example, with 
Melchor Cano and Domingo de Cuevas's lengthy Censura of Bartolomé de 
Carranza's Comentarios del catecismo, or the three verdicts given out by the 
Junta de Expurgación regarding Theodor Zwinger's Theatrum vitae humanae.9? 
The Spanish Inquisition usually requested a report written by two or three 
theologians before moving to prohibit or expurgate a manuscript or printed 
work. These writings ("expedientes de calificación"), which were sometimes 
very detailed and extensive, usually remained unpublished (and remain so to 
this day, with a few exceptions). For this reason, they did not contribute to the 
theoretical debate about the reach and nature of qualificationes. Nevertheless, 
they are excellent examples of the use of notes and the precise functioning 
of the censorial hermeneutic. Notes are also essential for understanding the 
trials of the alumbrados and the charges against many outstanding works of 
Spanish spiritual literature, such as the Libro de oración by Luis de Granada or 
the Audi filia by Juan de Ávila. The system of notes was the primary tool used 
by the Juntas de Expurgación, which compiled the Spanish Inquisition's Indices 
from 1584. 

The link between censorial notes and indices of prohibited books is equally 
clear and explicit. The first purpose of the indices was to eradicate heresy 
and errors of faith, as could be seen in the foreword and even in the titles. 
Yet all indices held that texts censored for lesser infractions, like scandal and 
ill-sounding words, were liable to prohibition. Undoubtedly, the correlation 
between damnatio and prohibitio was inexact, because not everything damna- 
bile was prohibited (or not always, or not with equal severity, or not all in the 
same way), and, inversely, not everything prohibited was worthy of condem- 
nation or deviated from orthodoxy. A careful examination of the indices of 
prohibited books reveals a progressive hardening of Roman prohibitory policy 
during the second half of the 16th century. By contrast, the prohibitory system 
of the Spanish monarchy concentrated more narrowly on heresy, error, and 
scandal. During the 17th century, more and more minor notes were mentioned 
as grounds for prohibition or expurgation. This fact appears to show that the 


59 This is the case of Pedro López de Montoya, Expurgatio sive correctio voluminum Theatri 
vitae humanae; joan de Torres, Correctiones Theatri humanae vitae; Diego de Arce, 
Expurgatio universi operis cui titulis Theatrum vitae humanae. See Carlos Gilly, Theodor 
Zwinger e la crisi culturale della seconda metà del Cinquecento (Florence: 2011), 127, n. 355. 
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indices were progressively more comprehensive and rigorous in controlling all 
types of dissent. Of course, this could also have been a strategy to lend greater 
doctrinal legitimacy to the catalogues, the compilers and censors demonstrat- 
ing their knowledge of (and willingness to be guided by) theological principles 
of qualification. Lastly, it could perhaps indicate the unfulfilled desire for the 
prohibitio to embrace the totality of the damnabilia, even in the slightest forms 
of contestation. Censures and notes appear not only in indices but also, to a 
lesser extent, in civil licenses and permissions for printing books. Interestingly, 
they also permeate the rhetoric of authors' prologues and dedicatory epistles 
(especially books of devotion and spirituality). Somehow the scholastic lan- 
guage of censorship was taken up by authors in reference to their own writings, 
a practice that can perhaps be understood as preventative and exculpatory.99 


3 Conclusion 


The theological notes and the scale of propositiones damnabiles remains one of 
the most influential and refined intellectual products of 16th- and 17th-century 
theological thought. It allows us to understand the causes behind the doctrinal 
condemnation of ideas, texts, and authors, and it constitutes the hidden code 
that underlay dogmatic judgements. It established the shared language that 
designated gradations of heterodoxy for every possible thesis and constituted 
the essential set of tools for controlling and managing dissent. Understanding 
it allows us to see how the censor's thought and language came to inhabit other 
forms of discourse and to govern vernacular lexical usage. 

In the realm of dogmatic speculation, gradations of error — from heresy at 
the top to blasphemy at the bottom - are parallel to gradations of certainties 
and theological truths. However, it would be an overstatement to say that dis- 
sent can be reduced to a contestation to or a departure from truth or to a ques- 
tion of (theological) error or certainty. The scale of dissent also includes points 
of grammar and style which are properly features of the rhetoric of ambiguity 
and equivocation. Thus, while heretical and erroneous propositions are always 
false from a theological point of view, others, such as offensive or ill-sounding 
words, can, contrary to expectation, be true. Therefore, minor notes can be 
applied (surely the most fascinating point of all) to truthful forms of speaking, 
or to a truth expressed in the wrong context, in the wrong language, or in an 
unconventional way. It seems obvious, for instance, that scandal was an instru- 
ment for controlling religious criticism rather than a way of containing error: it 


60 There are some examples in Vega, “Escandaloso,” 137-154. 
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marked, so to speak, the boundaries of silence and acceptability in writing, 
particularly in the vernacular. It was defined, moreover, by resorting to the pos- 
sible consequences of the proposition itself (as happened with the ruin of the 
believer), or to the (eventual) undermining of trust in the institutions of the 
Church. On the other hand, ill-sounding words was almost a tool of the guild 
of theologians for controlling oral and written material about religion and the 
Faith, since it referred not so much to the risk of straying from right doctrine as 
to the dangers of ignorance and carelessness in style and language. This note 
excluded de facto anyone who lacked the precision and exactitude of a pro- 
fessional theologian from speaking or writing about religion— a clear contrast 
to the Protestant tenet of favouring the devotional voice of the common man. 
Thirdly, temerity upholds the value of tradition and of the authority of univer- 
sities, theologians, and doctors in areas characterised by doctrinal imprecision, 
varying opinion, lack of dogmatic definition, or controversy. It acts as a shield 
for theological consensus as a kind of truth that must be protected, and it scru- 
tinizes innovation as a particular source of dissent. In Catholic lands it justifies 
the prohibition of vernacular Bible reading on the basis that such reading was 
likely to produce interpretations beyond the realm of what is reasonable' and 
authorised. Above all, it controls reading and writing by and for the unlearned 
or those who do not know the tradition and the state of the theological arts, 
along with controlling antagonism to minor or weaker certainties. On a sec- 
ondary level, it is a tool for disciplining the excesses of popular piety. 

The notion of the savour of heresy provides a tool for controlling a doubtful 
area of meaning: the region of ambiguity and encountered allusions. It keeps 
watch over connotations that a proposition or text acquires when the context 
in which it is read changes, or when the threshold of what is perceived to be 
heterodox shifts. As we saw, these instruments of theological control are not 
established solely in terms of truth and error. They also look at the conse- 
quences of what is stated, the forms of the statement, the nature of the audi- 
ence, and the variability of the mechanisms of interpretation. 

Sixteenth-century Catholic writers widely believed that one of the causes 
of the Reformation's spread was the participation of simplices and mulierculae 
in spiritual debate and Scriptural interpretation, or, put another way, the rash 
and inappropriate popularisation of theological knowledge. Indeed, control of 
knowledge was applied in different ways depending on whether texts were in 
Latin or the vernacular, with a notable emphasis on the need to be vigilant 
about everything made available coram simplicibus or that was within reach of 
the unlearned. This strategy of control is evident, for example, in the Censura 
of Carranza's Comentarios del catecismo, in which Melchor Cano reproves 
some of the archbishop's affirmations because they expound “difficult and 
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hard-to-understand matters” (“cosas dificultosas y perplexas”) in the common 
language, things which ought not to be debated in the presence of untrained 
people. Thus, the application of a qualificatio to propositions prout iacent was 
done only in a theoretical and restricted way: context, language, and readers 
were also important for the censor. When notes were applied to the field of 
all possible statements, especially those in the common language, censure 
embraced many other discursive elements. During the 16th and 17th centu- 
ries, the growth in the number of notes ranking below heresy was the conse- 
quence not only of a more finely-tuned understanding of the shades of dis- 
sent, but also of the Inquisition's growing interest in preserving the faith of 
the unlearned and controlling the vernacular popularization of religious and 
theological knowledge. 
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PART 3 


Theology 


CHAPTER 4 


Grace 
Paolo Broggio 
1 Augustine and Thomas Aquinas's Conceptualizations of Grace in 


Medieval European Theology 


The Augustinian doctrine of grace, developed in the context of the polemics 
against Pelagius, rests on three fundamental concepts: the omnipotence of 
grace, the reality of original sin, and the notion of predestination. Divine sov- 
ereignty over the human will is absolute, therefore any human action — good or 
bad - is the fruit of the divine gift, that is, the fruit of grace. Grace is supernat- 
ural and totally gratuitous. Grace precedes human action and even faith itself, 
which both derive, in all and for all, from it. Gratuitous grace is not given on the 
basis of merit and all those who have not received it — because they were not 
reached by the word of the Gospel, or because they did not want to obey it, or 
because they could not receive baptism — are rightly condemned. Original sin 
has irreparably corrupted humankind. 

Divine punishment for Adam and Eve's disobedience translates on a human 
level into the concupiscence that intervenes in the generative process. Only 
towards the end of his life will Augustine soften this ‘materialistic’ vision of 
the transmission of sin. The goods that humans possess come from God, but 
the vices that weaken their natural gifts do not come from the omnipotent 
creator but from original sin as a consequence of free will. Since the Fall and 
the expulsion of Adam and Eve from Eden, then, humanity needs a medicine 
to cure this corruption transmitted through procreation from generation to 
generation: Grace. 

Moreover, God predestines every human being by granting a priori gifts that 
allow that particular individual to fulfil a sanctifying vocation independently 
of merits (the predestination of the saints or 'prevenient grace"). It is up to 
the individual to become a saint, if they want to. But how does this special 
predestination to glory relate to merits? Is it granted before or after the merits? 
Augustine did not want to provide a precise answer to this question, suggesting 
that there are issues that escape human intelligence. It was only in the 16th 
century that some theologians, and Luis de Molina in particular, decided to 
trespass borders which neither Augustine nor Thomas had dared touch. 
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The radicalism of certain Augustinian formulations was a consequence of 
the need to oppose the Pelagian doctrine that gave the individual, through 
free will, all the means necessary for salvation and which consequently deval- 
ued the omnipotence of divine grace. It generated considerable doubts, open 
criticisms, and even hostile reactions, both in Augustine's lifetime (see the 
controversy triggered by the writings of John Cassian) and in the following 
centuries. The critique directed against Augustine was generally referred to as 
‘semi-pelagianism’, although this term was coined only at the end of the 16th 
century, at the time of the de auxiliis divinae gratiae controversy. Christian 
soteriology during the decades following the death of the Bishop of Hippo 
repeatedly questioned to what extent it was permissible to compress human 
freedom, but between the sixth and the 13th century no one dared challenge 
the Augustinian doctrine of grace. It crystallized as the undisputed yardstick 
of orthodoxy. 

The Carolingian Renaissance, the resumption of trade, the growth of intel- 
lectual exchange and urban life, the new cultural ferments of the centuries fol- 
lowing the year one thousand, could not fail to have its effect on the Christian 
conceptualization of the relationship between grace and free will in relation to 
the process of justification. The flowering of the scholastics in the 13th century 
definitely reshuffled the cards. On the issue of grace and its relationship with 
human freedom, Thomas Aquinas could have limited himself to reproducing 
the Augustinian doctrine, but he did not do so. Instead, the Doctor Angelicus 
offered an original take on the problem. The world of the 13th century was no 
longer the world known to the Bishop of Hippo. Society had changed, and with 
it the forms of political and social organization, and therefore also the forms 
and expressions of religious sentiment. In a more urbanized society, the prob- 
lem of humanity's ability to act, even with respect to individuals' supernatural 
ends, was central. Augustinian solutions no longer satisfied the needs of the 
times, and interpretations given to Augustine's soteriological doctrine more 
and more often ended in trespassing the limits of orthodoxy. 

Thomas did not want to contradict Augustine's doctrinal statements on 
grace, but rather wanted to correct and adjust them in places in order to inte- 
grate them with current perceptions. This is where the Thomist definition of 
original sin, which differs significantly from that of Augustin, becomes import- 
ant. Not satisfied with the explanation of the transmission of the sin from 
parents to children, Thomas affirms that all who are born of Adam and Eve 
must be considered as one, since they share the same identical nature (many 
members of one body). Sin is a disorder of the act, whereas original sin is an 
unregulated disposition of nature itself. The latter is basically a sin of pride, 
arising from a desire for superiority, arising from greed. But God gave humanity 
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the opportunity to redeem themselves by giving grace. In his Summa contra 
Gentiles, Thomas illustrates his own doctrine of grace: 


- Grace is above all a gratuitous gift, bestowed regardless of human 
merits. Grace is not given by virtue of meritorious deeds, because 
otherwise it would not be grace. 

- Grace is a gratuitous gift that God gives to men and that is able to 
make man “pleasing” to God. Man is loved by God by virtue of grace. 

- Grace given by God is not a passion, a motion that settles in men, but 
a permanent form that settles in the human soul (a form and a per- 
fection that continually dwells in man, even when he does not act, as 
for example when he is sleeping). 

- The love of God produces the good that is in us. 

- Man must arrive at his ultimate end through his own operations, 
which must be directed to the good through a form. 

- The infusion of grace designates a form and a permanent perfection 
in man. 

- Grace is something real in man. 


Thomas addresses the same question in the Summa but in a different way, fol- 
lowing the mode of the scholastic commentary, and goes further in his reason- 
ing: he states that we cannot operate good without grace, that we cannot be 
saved without grace, that we cannot persist in goodness without the additional 
gift of perseverance.! But itis from a more general point of view that Thomism 
broke, in a sense, with the tradition of the Fathers. Thomas transformed 
Aristotelianism into the "logical framework" of a new Christian philosophy in 
which the dignity of pure human reasoning, independent of Revelation, was 
openly proclaimed.? Previously, the language of faith and the language of rea- 
son could not aspire to have points of contact. Now, with Thomism, this rigid 
line of demarcation began to fade. 


2 The Protestant Earthquake and the Council of Trent's Cautious 
Definitions 


During the Middle Ages, Augustine's doctrine was never openly questioned. 
It always constituted the official orthodoxy of the Catholic Church on the 


1 See Bernard Quilliet, Lacharnement théologique: Histoire de la grace en Occident (III--XXI* 
siècle) (Paris: 2007), 181ff. 
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fundamental soteriological question. The Protestant Reformation broke that 
precarious balance between Augustine's teaching and the theology of the 
School. A sector of the Church, between the 15th and 16th centuries, had 
affirmed the supremacy of the teaching of the Church Fathers over scholastic 
theology. In the Eternal City itself, Augustine and the Fathers' doctrines had 
been considered superior to scholastic disquisitions. Yet Protestant doctrines — 
with their very severe rejection of the traditional scholastics and their radical 
devaluation of free will and of deeds in relation to justification — imposed on 
Catholic ecclesiastical leaders and theologians a peremptory reaffirmation of 
the importance of human action with respect to the gift of grace. The efforts 
of the post-Tridentine theologians were largely directed at this difficult opera- 
tion of rebalancing between patristic and scholastic traditions, one of the key 
points of Catholic theology, and one that had delicate repercussions in the 
theological-political field.? 

Two sets of problems were posited and intersected with each other: on the one 
hand, the relationship between Patristics and Scholastics; on the other, the rela- 
tionship between the different strands of scholasticism and, in a very particular 
way, the different ways of interpreting the doctrine of Saint Thomas Aquinas, 
which — on the specific question of grace — had become the fundamental refer- 
ence point after Augustine. The Lutheran solution of the relationship between 
grace and free will had an enormous influence on Catholic theology. By placing 
itself in close proximity to Peter Lombard and Thomas himself, Lutheranism 
pushed theologians of Roman obedience, and also Erasmus of Rotterdam, 
towards reflections that we could define as frankly pre-Molinist. 

It is important to underline just how much the controversy on the margins 
of freedom in interpretation of Saint Thomas Aquinas helped make the land- 
scape of 16th-century Catholic theology particularly tangled. The undisputed 
leader of the so-called “rigid Thomism,” the Spanish Dominican Domingo 
Báñez (1528-1604), maintained a position that, according to many, was so 
close to the Lutheran doctrine that it was judged as counterproductive in an 
age dominated by religious controversy. How could the Dominicans, and the 


2 See Franco Motta, Bellarmino: Una teologia politica della Controriforma (Brescia: 2005), 
445: “Il risultato é quella fenditura sottile che si apre all'interno del fronte cattolico quan- 
tomeno a partire dal momento in cui questo riesce a elaborare una reazione coerente alla 
Riforma: da quando, cioè, l'insistenza sulle opere e sulla realtà del libero arbitrio diviene un 
obbligo. Se la teologia agostiniana si era dimostrata teologia della conquista delle coscienze 
in un mondo ancora sostanzialmente pagano e percorso dalle eresie dei donatisti e dei pela- 
giani, per il cattolicesimo cinquecentesco esso rischia di costituire un ingombro eccessivo 
nella lotta contro una pluralità di correnti ereticali che proprio nella catechesi del Doctor 
gratiae riconoscono una ispirazione comune” 
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Spanish Dominicans in particular, claim the primacy in the authentic interpre- 
tation of Thomas if this interpretation was able to cross the limits of prudence 
on such a decisive ground as that of soteriology? 

In the first half of the 16th century, the doctrine of the Italian Dominican 
friar (and cardinal) Thomas de Vio (1469-1534), just to give one example, was 
built above all in (sometimes very harsh) polemic opposition to John Duns 
Scotus's doctrine, especially regarding the issue of salvation. Cajetan insisted 
on the absolute necessity of grace and on the real value of merit, thus detach- 
ing himself from the Scotist thesis of the acceptatio divina. Henri de Lubac, 
among others, has highlighted the importance (in the negative sense) of the 
exegesis of Cardinal Cajetan concerning the issues of the state of nature, “natu- 
ral" appetite, and the end of man. In order to contrast the ideas of Duns Scotus, 
Cardinal De Vio - intending to clarify the thoughts of the Doctor Angelicus — in 
fact completely misrepresented what the latter had asserted. Man, as we can 
read in the anti-Scotist works of Cajetan, can have a natural desire only for co- 
natural purpose. If man desires God, it is because man has been illuminated by 
Revelation, he has been elevated to a supernatural end. His desire “awakens” 
when illuminated by Revelation. Cajetan, therefore, admitted a state of “pure 
nature" that both Baius and Jansenius would have clearly rejected.* 

From a certain point of view, Cajetan's exegesis changed everything: vio- 
lently refuting Scotus under the pretext of "explaining" (in fact distorting) 
Thomas' thought, the Dominican cardinal questioned the conception of man 
as Imago Dei, that is, the natural inclination of man towards supernatural per- 
fection ("Nam simile naturaliter appeti suum simile" / "He who is made in the 
image of God is made for the purpose of seeing God” Domingo de Soto, In IV 
Sent., d. 49, qu. 2., a. 1. But this does not mean that man naturally possesses 
all the means to attain God's beatific vision).5 As Father J.M. Alonso clearly 


3 According to Scotus, the divine freedom is absolute, but the reception of grace and of 
virtues is distinguished from the “acceptatio divina) that is the divine call, that occurs in 
alater moment, thanks to which man is saved at God's eyes. See Werner Dettloff, Die Lehre 
von der Acceptatio Divina bei Johannes Duns Scotus mit besonderer Berücksichtigung der 
Rechtfertigungslehre (Werl: 1954). 

4 See Henri De Lubac, Agostinismo e teologia moderna (Rome: 1978), 159-160. De Lubac's 
purpose is to show that neither Baius nor Giansenio built their theology on the refuta- 
tion of the existence of an order of “pure nature,” for the simple reason that when these 
two theologians (condemned by the Catholic Church) wrote, such doctrine was relatively 
new, having not yet had time to systematize. 

5 Domingo de Soto, a distinguished representative of the Spanish scholastics, can be con- 
sidered one of the purest interpreters of Aquinas' doctrine on the subject of grace and 
justification, so much so that he engaged in a fierce battle against the Italian confrere 
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stated, “the true perspective, the historical, the concrete, the theological, must 
continue to be the 'pre-cayetanist, the traditional one, the one of the Fathers, 
the one of Saint Thomas, the one of the 'Homo-imago Del, and of the natural 
appetite for vision." Even 16th-century Thomists, from Domingo Báñez (1528- 
1604) to Francisco Suárez (1548-1617), although considering themselves in 
some ways indebted to De Vio, recognized that the cardinal has poorly aligned 
himself with the genuine doctrine of Aquinas when it came to grace. 

The bishops gathered at Trent were called to pronounce on the question 
of justification, which was at the heart of the clash with the Lutherans and 
the object of a harsh internal controversy in previous years." By virtue of the 
“logic of the final clash”? and a preference for total closure with regard to 
the reformed churches, the theological discussions and the attempts to find 
a doctrinal conciliation (animated above all by the 'spiritual' wing, but find- 
ing shy consensus among other prelates), definitively gave way to more gen- 
uinely political considerations. The conciliar discussion had to deal with the 
various tendencies present in the assembly, which corresponded to the main 
schools of traditional scholasticism. For Thomas the justifying grace was a 
quality impressed in the essence of the soul from where it effects the different 
faculties of the soul and by virtue of which sin is automatically excluded. For 
Duns Scotus grace is identifiable with charity and it is for this reason that it is 
not intrinsically opposed to sin. Furthermore, it does not reside in the whole 
spiritual being, but in the most noble psychic faculty of man: will.? The diver- 
gence between Thomists and Scotists was evident even in the definition of the 
essence of justification. 

The promulgation of the decree (v1 session, 13 January 1547) containing the 
33 canons of condemnation of the Lutheran doctrine on justification marked 
the victory of the 'hawks' and a definitive rejection of the doctrine of the 
duplex iustitia! supported by the Augustinian cardinal Girolamo Seripando 


Ambrogio Catarino Politi on the issue of the certainty of grace. Cf. Giorgio Caravale, Sulle 
tracce dell'eresia: Ambrogio Catarino Politi (1484—1553) (Florence: 2007), 231-245. 

Jose María Alonso, “Lo natural y sobrenatural” Revista española de Teología x111 (1953), 68. 
On the anti-heretical polemics preceding the beginning of the Council's work, and in par- 
ticular on the role played in this field by the De perfecta iustificatione written by Ambrogio 
Catarino Politi, see Caravale, Sulle tracce dell'eresia. 

Adriano Prosperi, 1! Concilio di Trento: Un'introduzione storica (Turin: 2001), 65. 

See Hubert Jedin, Storia del Concilio di Trento, vol. 11, 2nd ed. (Brescia: 1974), 193-194. 

10 According to the doctrine of the 'double justice; man is saved by faith alone, but on the 
other hand faith is unthinkable without deeds; it supports the distinction between a 
justice immanent to man and granted to him by grace (iustitia inhaerens), which how- 
ever remains incomplete, and a justice imputed per meritum Christi through which God, 
by means of Christ's's sacrifice, which completes the insufficient justification of men. 


GRACE 121 


(1493-1563) and the irenic current within the Church still looking for common 
ground with the Lutherans.! The decree was also the result of a substantial 
compromise between the different souls of scholasticism. At the same time, 
the Tridentine decree De iustificatione did not definitely resolve the question, 
since it limited itself to affirming in a general manner the existence of free will 
on the one hand, and, on the other, the necessity of divine grace for any mer- 
itorious deed. The Tridentine definition stated that the individual touched 
by Divine Grace still had the possibility to dissent, if she or he wanted to do 
so ("dissentire posse, si velit"), which meant that, from the point of view of 
the conception of Grace, this position was closer to the pre-Molinist doctrine 
rather than the pre-Bañesien one. 


3 The School of Salamanca and Its Heirs: Two Different Paths for 
Spanish Thomism 


The 16th-century debates on grace had been disturbed both by the Lutheran 
rupture and by the subsequent religious controversy. It dominated Europe 
until at least the middle of the following century, driven by the conflict and 
competition among Catholic religious orders, the real engines for the study, 
conservation, and development of theological thought. This latter struggle for 
dominance in the cultural, educational, and pastoral field greatly influenced 
the way of relating to the 'authorities, Augustine and Thomas, and conse- 
quently the solutions that were gradually adopted to preserve the delicate bal- 
ance between the gift of grace and human will in the process of justification. 
A balance - and therefore an orthodoxy - not so easily definable since Luther 
had matured his doctrinal solution right through the writings of Augustine. It 
is significant, in fact, that during the long-lasting polemic de auxiliis divinae 
gratiae, which at the end of the century and for about twenty years stirred the 
waters not only of academic disputes but also of the Roman Curia and of sev- 
eral European courts, accusations of heresy (under the forms of Calvinism and 
Pelagianism) were launched almost daily between Dominicans and Jesuits. 


Cf. Hubert Jedin, Girolamo Seripando: Sein Leben und Denken im Geisteskampf des 16. 
Jahrhunderts (Würzburg: 1937). 

11 For an analysis of the Tridentine debates on the issue of justification and on the con- 
ciliatory position taken by the Cassinese Benedictines cf. Prosperi, Leresia del Libro 
Grande, 79ff. 

12 See Giuseppe Alberigo et al. (eds), Conciliorum Oecumenicorum Decreta (Bologna: 1973), 
671-681. 
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Contemporaries clearly saw one of the main drivers of the violent intra- 
ecclesial polemics that arose from the publication, in 1588, of the Concordia 
liberi arbitrii cum gratiae donis of Luis de Molina (1535-1600): the construction 
of the identities of two competing religious orders both inspired by the the- 
ology of Aquinas. The Jesuits in particular, created a few decades earlier and 
therefore lacking a centuries-old tradition of studying and teaching theology, 
needed to differentiate themselves from their 'older brothers' (theologically 
speaking, and especially in terms of Thomist doctrine). They needed to cre- 
ate a specific intellectual identity that could allow them to stand up to the 
comparison with the Dominicans and perhaps even emerge victorious in their 
continuous competition in the field of teaching theology. The Dominicans, on 
the other hand, were not prepared to relinquish their role and status as purest 
and most faithful interpreters of Aquinas's doctrine. They were always ready to 
denounce the dangerous "theological innovations" coming - in their opinion 
— from the Ignatian "daredevils." The result was a continuous "party game" that 
constituted the fundamental backbone of a complex controversy, was difficult 
to manage for the Pope and for the bodies of the Roman Curia, and had consid- 
erable political repercussions, especially from the point of view of the relations 
between the papacy and the Spanish monarchy.? 

At the beginning of the last century, the Dominican theologian Vicente 
Beltrán de Heredia (1885-1973) showed, with polemical verve, how much this 
desire for differentiation was one of the main motivations that drove the Jesuits 
to gradually conceive a kind of fidelity to the theology of Thomas which would 
have entered into open conflict with the one professed by the Dominicans, or 
at least by a part of them, especially Spaniards. If in the Ignatian Constitutions 
the Thomist declaration of faith did not seem to leave room for doubt, it was 
in the following years that — according to Beltrán de Heredia - the craving for 
differentiation took precedence over the genuine and sincere adherence to the 
doctrine of the Magister. As a result of the struggle between conservatives and 
progressives, a broad tolerance of conflicting opinions thus developed, to the 
extent that they could be considered “probable.” For the Dominicans, as well 
as for the conservative front within the Society of Jesus — in many respects 
coinciding with the "Spanish party” which was by then in open conflict with 
the Father General Claudio Acquaviva — it was clear who bore responsibility 
for this intractable situation: there was Francisco Suárez, *one of the main 


13 See Paolo Broggio, La teología e la politica: Controversie dottrinali, Curia romana e 
Monarchia spagnola tra Cinque e Seicento (Florence: 2009). 
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inventors and defenders of new opinions"; but there was also the Roman 
College, which, somewhat paradoxically in the minds of its founders was 
meant to direct the different provinces of the order towards the most orthodox 
pedagogical and doctrinal positions. 

These are fundamental years in the history of the Society of Jesus. It was 
a period of defining the features of a religious institution that was enjoying 
enormous success, especially among the elites, but also among the population 
more widely, but at the same time subject to profound internal conflicts and 
subject to heavy attacks from the outside. In such a context, issues of doctri- 
nal orientation and theological teaching occupied a considerable place. The 
continuous references to uniformitas and soliditas doctrinae are symptomatic 
of how much the construction of the identity of a new order, which was des- 
tined to become one of the main European (and global) centres of catholic 
theological formation and production, could not in any way be disconnected 
from the relationship/comparison with the order that for centuries had hege- 
monized that formation and production. 

Perhaps, though, nothing more than the emergence of humanism contrib- 
uted to enlivening a system, that of medieval theology, which for many centu- 
ries had preserved orthodox doctrine from potentially dangerous discussions 
or attempts to deepen certain specific issues. The neo-Thomism of the late 19th 
century was fully aware of this phenomenon, and it is for this reason that it 
judged without pity a cultural attitude and a philological approach — proper 
to humanism - that was 'guilty' of breaking down the perfect systematicity of 
the theology of Aquinas. As the French neo-Thomist Pierre Mandonnet (1858- 
1936) wrote in 1901, the discrepancies between Augustine and Thomas were 
minimal and not substantial, but a generation of *improvised" theologians, 
grown up with a humanist perspective and lacking the necessary technical 
skills, replaced proven scholastic method with literary procedures and artifices 
in order to combat Lutheran heresy. As a result, rhetoric took the place of log- 
ics and philosophy. Instead of hiding behind the solid, unassailable building 
of scholasticism, these theologians, according to Mandonnet, went in search 
of specific elements of the thought of Eastern (Greek) authors such as Origen 
and John Chrysostom, authors who had never come to the point of constitut- 
ing a ‘system’. The result was that for almost two and a half centuries dogmatic 


14 A "Uno de los principales inventores y defensores de nuevas opiniones,’ Father Miguel 
Marcos to Father General Claudio Acquaviva, quoted in Vicente Beltrán de Heredia (ed.), 
Domingo Báfiezy las controversias sobre la gracia: Textosy documentos (Salamanca:1968),18. 

15 See Michela Catto, La Compagnia divisa: Il dissenso nell'ordine gesuitico tra 500 e 600 
(Brescia: 2009). 
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polemics within the Catholic Church moved within limits dictated by Lutheran 
dogmatics and in a contextin which Augustinianism and Thomism were forced 
to clash with the theories of humanist theology.!® 

Mandonnet’s point is a totally biased vision of the development of Catholic 
theology in the transition from the Middle Ages to the modern age, and 
clearly and deliberately aligned with the canonization of Thomism as the only 
secure doctrinal orientation decreed in Leo x111’s bull Aeterni Patris in 1879. 
Nevertheless, his are highly significant considerations. They alert us to a partic- 
ular retrospective look that distorted numerous facts and phenomena: first of 
all the ruthless judgment on 16th- and 17th-century neo-scholasticism (which 
was purely Iberian) as something that had to be discarded in order to return 
to the purity of the doctrine of Thomas; secondly, the almost total disavowal 
of the merits of the great movement of rediscovery of patristics in 17th-cen- 
tury ecclesiastical erudition." Mandonnet makes us realize how much of the 
16th- and 17th-century polemics on grace derives from the debate about the 
proper interpretation of many facets of the theology of Saint Thomas Aquinas. 
Moreover, it is reasonable to infer that the rigid approach to the interpreta- 
tion of Thomas did not characterize the Dominican order in its entirety. It was 
Francisco de Vitoria, one of the “noble fathers" of the first generation of the 
second Spanish scholastics, who dissolved the knot of the freedom granted 
to Thomist theologians departing from the doctrine of Thomas: the opinion 
of Thomas could be abandoned if another opinion appeared to be better sup- 
ported.'8 It was the ‘open’ or ‘eclectic’ Thomism inaugurated by Vitoria that was 
affirmed within the Society of Jesus. The Dominicans, especially the Spaniards, 
on the contrary, were more and more driven by a polemical spirit not least, 
towards the rigid Thomism of Domingo Báfiez. 

Were the late 19th-century neo-Thomists right when they blamed the intra- 
catholic doctrinal disputes of the early modern age on *humanist theology"? 
Was ita tactical error on the part of Erasmus and other theologians and polem- 
icists to respond to Luther according to a pattern that we could call “pre-molin- 
ist"? Alberto Bonet provides a possible answer when he writes that: 


16  SeePierre Mandonnet, "Le décret d'Innocent XI contre le probabilisme,” Revue Thomiste 
8 (1901-1903), 1-139; and idem, “Frères Prêcheurs (la théologie dans l'ordre des), 
Dictionnaire de théologie catholique, vol. v1 (Paris: 1915). 

17 See Bruno Neveu, Érudition et religion aux XVII* et XVIII* siécles (Paris: 1994); Jean-Louis 
Quantin, Le Catholicisme classique et les Pères de l'Église: Un retour aux sources (1669-1713) 
(Paris: 2000). 

18 Melchor Cano, De locis theologicis, ed. Juan Belda Plans (Madrid: 2006), lib. x11, prologue, 
667—669. 
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In fact, it was very difficult to follow another direction given the new 
approach to the problem taken by Luther. No doubt the reformer is 
closer to Peter Lombard and the Thomists than to Erasmus; he confesses 
it himself. But it is because he believes that, in the end, they deny free- 
dom exactly the same as he does, although with other, less clear formulas. 
Before this point of view, capital in Lutheran thought, [...] Báñez's posi- 
tion was absolutely ineffective, if not counterproductive. In the face of 
confusion, it was essential to emphasize the distinction.!? 


4 Luis de Molina, Domingo Báñez and the de auxiliis Controversy 


Given these premises, it is easy to understand why, on the question of the har- 
mony between divine grace and human freedom, the position developed by 
Luis de Molina cannot be said to be an absolute novelty in the context not only 
of the theological school of the Society of Jesus, but more generally of Catholic 
theology of the 16th century. From a certain point of view, Molina's doctrine 
can be considered as the definitive arrangement and crystallization of a long- 
time orientation among Jesuit theologians. Francisco de Toledo (1532-1596) — 
distinguished theologian, professor at the Roman College for over thirty years, 
the first Jesuit to be made cardinal — had taught doctrines that were similar to 
those of Molina since 1562. Yet he did so in such relaxed terms — especially as 
regards the "formal" respect due to the doctrine of the “ancients,” Augustine 
and Thomas - that he provoked an internal denunciation and an injunction 
issued by the Italian assistant (Francesco Borgia, future Father general) to pub- 
licly retract his views.20 

What did the Molinist doctrine state on the issue of the harmony between 
grace and free will? For Christian theology it is not man who is the author of 
his own salvation, but rather it is God who takes the first step through the offer- 
ing of grace, inviting him to exercise virtue. Men can respond to this so-called 
"operative" grace differently, some by accepting the divine invitation, others 
by rejecting it, remaining in sin. Those who decide to do good do so with the 
help of grace, which in this case is called “co-operative grace” Depending on 


19 See Alberto Bonet, La filosofía de la libertad en las controversias teológicas del siglo XVI y 
primera mitad del XVII (Barcelona: 1932), 101. 

20 See Mario Scaduto, Storia della Compagnia di Gesù in Italia. Vol. IV: L'epoca di Giacomo 
Laínez, 1556-1565. L'azione (Rome: 1974), 291-293; Xavier-Marie Le Bachelet, Prédestination 
et gráce efficace: Controverses dans la Compagnie de Jésus au temps d'Aquaviva (1610-1613), 
vol. 1 (Leuven: 1931), 3-6. 
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the success or otherwise of the divine offering, grace is further subdivided into 
"sufficient" grace (God gives all the means necessary for man to choose the 
good but he does not do it) and “effective” grace (in the event that man accepts 
the divine offer and converts to the good). Effective grace is a benefit of God, 
a gift he makes to the just and not to sinners, an infallible tool to lead men 
to eternal salvation, though man keeps his freedom intact. It is this knot, this 
difficult balance between divine gift and human freedom, which theologians 
have always tried to solve, oscillating between the two opposite poles of the 
Pelagian heresy, which came to deny the very existence of grace, and the theol- 
ogy of the Reformed churches (Lutheran and Calvinist), which on the contrary 
pulverized human free will. 

The doctrinal positions concerning the agreement between divine grace 
and free will, then, have always been far from being homogeneous. The 
Augustinian (and Thomistic) doctrine emphasized the weight of divine tran- 
scendence by claiming that God not only knows ab aeterno the elects (through 
"foreknowledge") but predestines to salvation those he himself chooses. There 
were several attempts to reaffirm the weight of human freedom, which ended 
up being effectively crushed in the Augustinian system. The doctrine that grad- 
ually became consolidated in a Jesuit environment maintained that effective 
grace consists of three elements: a supernatural physical entity that does not 
necessarily induce man to consent; the divine prediction of man's consent to 
the offering of grace (the so-called "scientia media" or *middle knowledge"); 
and finally the will of God, which induces man to convert. Therefore, while for 
the Dominicans the efficacy of grace comes from an intrinsic element, for the 
Jesuits it derives from an extrinsic element (the science and the goodness of 
God). While for the Dominicans the infallibility of the effect is antecedent, for 
the Jesuits it is consequent to the prediction of the free consent of individual 
man that God possesses thanks to "scientia media." 

The conflict between these two different ways of explaining the concord 
between grace and free will, arose from the discussion of a central point: the 
degree of fidelity to the "securior et magis approbata" (safer and more approved) 
doctrine of Augustine and Thomas. For the Dominicans, the "scientia media" 
supported by Luis de Molina represented a dangerous doctrinal innovation 
that betrayed scholasticism. It was exactly this point that the Jesuits, through 
the writings of the two extraordinary theologians and polemicists Francisco 
Suárez and Roberto Bellarmino, turned into a real counterattack against the 
Dominicans. On the one hand, the Jesuits asserted their perfect conformity 
with the doctrine of Thomas and with the Tridentine decrees. On the other 
hand, they also supported the substantial heterodoxy of those theologians 
who endorsed the principle of the “physical pre-motion,” according to which 
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divine intelligence pre-orders eternity starting from creation and what falls 
into human actions, including the will, which is thereby “physically” deter- 
mined to perform the salvific action. It would have been very difficult, if not 
impossible - the Jesuits argued - to infer this principle from a careful reading 
of Saint Thomas's Summa Theologiae?! 

The rigid Thomists, represented by Domingo Báfiez's disciples, the main 
adversaries of the Molinist system, accused the Jesuits of undermining the 
absolute transcendence and the omnipotence of the Creator. According to 
Molina, a human being, at least at the moment of his or her response to preve- 
nient grace, is not subjected to the decisive, special and intimate influence of 
God. At least at that precise moment the individual acts independently of the 
first cause, with full freedom of indifference. In this way, divine will remains 
pending, awaiting the decision of the human will. It is as if God stopped for the 
space of a moment of being God, since even for a moment his will is bound to 
the initiative of man. This could not be accepted by those who professed to be a 
faithful disciple of Thomas Aquinas and Augustine. Báfiez supported, instead, 
the doctrine of the “physic (pre)motion,” according to which the divine intel- 
ligence pre-determines Creation from eternity and everything which refers 
to human actions, including human will, is determined “physically” (and not 
“morally,” as the Molinists believed) to carry out the saving action. 

The clash between Molinists and Bafiezians is nothing but a phase of a 
pluri-secular and cross-confessional polemics concerning the way of con- 
ceiving grace. On the one hand, there are those who, like Molina, supported 
the principle according to which God intends to save all men, affirmed in 1 
Timothy 2:4 (“qui omnes homines vult salvos fieri, et ad agnitionem verita- 
tis venire"). In this reasoning, God rejects only those who reject grace in their 
turn: the cooperation of the creature therefore becomes necessary because 
salvation depends on it (grace ex praevisa merita). According to the opposite, 
Bañezian conception, grace must always be effective, and therefore if some- 
one is not saved, it is because God did not want them to be saved (since his 
will absolutely governs every human event). On the one hand, the image was 
that of a generous God, who distributes gifts to his children, albeit carefully; 
on the other, that of a sovereign God and master of the world, whose deci- 
sions cannot be explained in moral terms accessible to humanity.?? It is worth 


21 See Bartolomé Parera, “La escuela tomista española en el siglo XVII,” in Historia de la 
teología española, vol. 11 (Desde fines del siglo XVI hasta la actualidad) ed. Melquíades 
Andrés Martín (Madrid: 1987), 9-38: 13-15. 

22 See Francesco Piro, Per una mappa delle discussioni sul molinismo nel XVII secolo, https:// 
www.academia.edu/2107645/Per una mappa delle discussioni sul molinismo nel X 
VII. secolo). 
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underlining, however, that both these orientations were kept alive in Catholic 
and even in Protestant theology during the early modern period, just as ortho- 
dox Calvinism (Gomarism) always had to deal with the Arminian positions. As 
Francesco Piro wrote, to the point: 


. [each of the parties in the struggle had to elaborate its position by 
differentiating itself not only from the internal enemy, but also from the 
embarrassing street mates constituted by the sympathizers of the same 
thesis in other confessions. For an anti-Gomarist Calvinist (“Arminian”) 
it was embarrassing to be assimilated to a Jesuit, almost like being assim- 
ilated to a "Socinian,' who denied divine prescience. For that reason, to 
understand the game of actual influences that occured during the 17th 
century among thinkers of different confessions is uneasy, because many 
proximities could be deceptive, as well as many distances.?? 


How much Molinism 'innovated' in comparison with Augustine and how 
much in comparison with Thomas was a controversial matter since the first 
conferences of the de auxiliis commission and would have continued to be 
so for decades, if not even centuries. It is certainly not possible here to lin- 
ger on the complex interweaving of doctrinal and political arguments and 
motivations that accompanied the whole course of the various commissions 
appointed by Clement vi11 and Paul v in order to settle the dispute between 
Molinists and Bafiezians.?* What, however, at a certain point turned out to be 
the key element that allowed the Jesuits to come out unscathed (if not even 
winning) from the torment of a possible papal condemnation, was the anti- 
heretic struggle. Molina's doctrine was justified in its essence as a ‘weapo’” in 
the struggle against Lutheranism and Calvinism. Moreover, it was precisely 
this direction the political intervention — absolutely decisive — of the French 
Cardinal Jacques Davy du Perron took from 1605 onwards and culminating in a 
final verdict of non-condemnation of the Concordia.?? 


23 Piro, Per una mappa. 

24 The most complete and documented reconstructions of the controversy de auxiliis div- 
inae gratiae still are two factious and militant historical works written in the first years of 
the 18th century, one Dominican and the other one Jesuit: [Jacques H. Serry], Historiae 
congregationum de auxiliis divinae gratiae, sub summis pontificibus Clemente VIII et Paulo 
Vlibriquatuor (Leuven:1700); and [Liévin de Meyer], Historiae controversiarum de divinae 
gratiae auxiliis sub summis pontificibus Sixto V, Clemente VIII & Paulo V libri sex, quibus 
demonstrantur ac refelluntur errores & imposturae ... (Antwerp: 1705). 

25 See Broggio, La teología e la politica, 123-27; Motta, Bellarmino, 605-610. 
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5 The Debates on Grace and Free Will in Seventeenth-Century 
Spanish Scholasticism 


Molinism had a huge influence not only on the theological but also on the 
philosophical debates of the 17th century, and beyond. As already indicated, 
Molina's doctrine laid out in the Concordia was at the root of the Jansenist 
controversy, which marked European 17th-century religious culture, but 
also, in the field of moral theology, at the root of the dispute over probabi- 
lism. References to the Molinist system (in the sense of rejection, again) are 
clearly visible in the thought, among others, of Descartes, Leibniz, Gassendi, 
and Malebranche. With the term Molinism, moreover, scholars usually refer to 
a nebula of very varied positions whose least common denominator are two 
essential points: denial of the “physical predetermination” or “pre-motion,’ the 
central nucleus of the Bañesian doctrine, and the acceptance of the doctrine 
of the “scientia media” Even within the Society of Jesus the orientation that 
clearly prevailed during the 17th century was not Molinism in its proper sense 
but the so-called “congruism” supported by Francisco Suárez and Roberto 
Bellarmino and embraced by General Claudio Acquaviva. Congruism affirms 
that God arbitrarily chooses the predestined but sends grace to a congruous 
extent in order to arouse their free consent.?® 

Molinism and Bañesianism, born and developed within the Second Spanish 
Scholastic, represented, in the European philosophical-theological culture of 
the early modern period, two opposing ways of conceptualizing not only the 
question of justification in itself, but also many other intimately connected 
issues such as human freedom, freedom of will (from the intellect and from 
the passions), and freedom of human action (with respect to the grace and the 
different necessitating causes). This resulted in two opposite anthropological 
conceptions, optimistic in Molina and pessimistic in Báñez. According to the 
former, humanity is rational “in puris naturalibus”: the relationship between 
grace and salvation is contingent. It is not a necessary relationship because 
the individual can reject grace, and so, for the same reason is the relation- 
ship between the lack of grace and damnation. Even after the Fall, therefore, 
man retains characteristics — which derive from his “pure nature" as a rational 
being - that enable him to perform actions of authentic justice. Collaborating 
with grace is a merit just as not to collaborate is a fault, because non-cooper- 
ation prevents the preconditions that allow God to donate grace from estab- 
lishing themselves. For the opponents of Molinism this was perhaps the most 


26 See Le Bachelet, Prédestination et gráce efficace. 
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scandalous and unacceptable aspect of the whole system, and much of the 
moral philosophy and theology of the 17th century devoted itself to counter- 
acting this thesis, trying to demonstrate the domination of passions over the 
reason of a humanity untouched by the regeneration of grace. As we can see, 
the question is properly moral-philosophical: does there exist an autonomy of 
moral rationality separate from the religious sphere? 

Already in the first years of the de auxiliis controversy, the clash between 
two different and apparently irreconcilable conceptions was very clearly 
revealed, not only concerning soteriology but also, if not above all, concerning 
the relationships between theology and politics. The second scholastic had to 
come to terms with the wider political implications of certain doctrinal posi- 
tions. Theology remained integral to the issues disputed in a 'divided' Society 
of Jesus. The Society saw a substantial part of the Spanish provinces claiming 
greater autonomy from Rome and affirming the need for a wider consonance 
with Philip 11's policy of “nationalizing” regular orders.?? Even before the pub- 
lication of the Concordia of Luis de Molina, a specific way of interpreting the 
doctrine of Thomas was perceived as politically sensitive. A doctrine very sim- 
ilar to that later systematized by Molina was taught in many colleges of the 
Society, and in the Roman College in particular (for instance by Francisco de 
Toledo or Gabriel Vázquez). Protests were raised from the Spanish provinces. 
In 1581, Father Alonso Deza (1530-1589), who had received the commission 
from the newly elected Father General Acquaviva to examine the doctrines 
that were taught in the network of the colleges of the order, reported to Rome 
that instances of Jesuit teachers distancing themselves from the pure doctrine 
of Thomas were more and more frequent, especially in Italy. He added: “For my 
part, I see no other remedy for the evil we suffer, at least for Spain, than forc- 
ing us to follow the doctrine of St. Thomas in everything”28 Some theologians, 


27 See Ignasi Fernández Terricabras, “La reforma de las órdenes religiosas en tiempos de 
Felipe II: Aproximación cronológica,” in Felipe II y el Mediterráneo, ed. Ernest Belenguer 
Cebrià (Madrid: 1999), vol. 11, 181-204. 

28 "Por mi parte no veo otro remedio del mal que sufrimos, à lo menos para España, que 
obligarnos a seguir en todo la doctrina de Santo Tomas,’ quoted in Vicente Beltrán de 
Heredia, "La enseñanza de Santo Tomás en la Compañía de Jesús durante el primer siglo 
de su existencia,” Ciencia Tomista 12 (1915), 39-40 [italics are mine]. About Father Deza, 
one of the disciples of the Dominican Pascual Mancio de Corpus Christi and considered 
by theologians like Martín de Azpilcueta as one of the best commentators of Thomas of 
his times, see Francisco Borja de Medina, “Deza, Alonso de,’ in Diccionario Histórico de la 
Compañía de Jesús: Biográfico-temático, ed. Charles E. O'Neill, vol. 11 (Rome-Madrid: 2001), 
1108. Bellarmine considered Deza's rigid Thomism "partly less good, partly also too diffi- 
cult, not to say impossible, partly — therefore — not necessary" ("partim minus bonum, 
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while considering themselves obliged to defend Augustinianism and rigid 
Thomism from the attack of in some respect audacious doctrinal conceptions, 
felt the innovative scope of a proposal that was more in step with the times. 
This is the case of the Oratorian Cardinal Cesare Baronio (1538-1607), who 
responded to Luis de Molina's doctrine with the most intransigent defense of 
the Augustinian doctrine on the one hand, but on the other showed awareness 
of the enormous consequences that a victory of Molinism would have brought. 
In the exposition of the difference between the Dominicans and the Jesuits 
for what concerns the “pre-motion,” Baronio grasps the epochal significance 
not merely of Molina's doctrine but of the entire Ignatian project: "Jesuitae 
negant physice determinari, sed tantum moraliter, hoc est suadendo, alli- 
cendo, sive bonis, sive deterrendo malis.’29 Molinism translated all the great 
educational work of the Jesuits — engaged in the recovery and conquest of 
souls across Europe, the New World and Asia for Roman Catholicism, recovery 
and conquest through slow and patient missionary inculturation and assimil- 
iation — into soteriological terms. Baronio alerts us to the fact that the oscilla- 
tion towards a more rigid pre-destinationism would certainly have created a 
cultural-doctrinal impasse to an educational project of planetary scope.30 

Altogether, then, the post-Tridentine era represents a focal point of the 
debates on grace, both in the field of Catholic theology and in a comparative 
perspective with the Protestant world. Putting the emphasis on the historical- 
cultural and historical-political genesis and contexts of these debates would 
allow scholarship to step outside an interpretative perspective totally enclosed 
in the texts produced by the great theologians of the time. This in turn would 
allow scholars to enter a field still to be explored with regard to its fundamen- 
tal features, themes and trends: that of defining the connections and relation- 
ship between Western modernity and its religious, and therefore doctrinal, 
foundations.?! 


partim etiam nimis difficile, ne dicam impossibile, partim denique non necessarium"). 
For this Latin sentence see Motta, Bellarmino, 556. 

29 "Venerabilis Cardinalis Baronii censura in librum, de concordia Gratiae liberique arbitrii 
P. Molinae nunc primum edita," in Venerabilis Cardinalis Baronii Epistolae et Opuscula 
pleraque nunc primum ex archetypis in lucem eruta, ed. Raimondo Alberici, vol. 11 
(Rome: 1759), 125. 

30 See Dino Pastine, "Baronio e il molinismo in Baronio storico e la Controriforma. Atti 
del Convegno Internazionale di Studi, Sora 6-10 ottobre 1979, eds Romeo De Maio et al. 
(Sora:1982), 233-251. 

31 For a first approach to the ongoing debate on the relationship between Catholic 
Church and Western modernity, see Chiesa cattolica e modernita. Atti del Convegno della 
Fondazione Michele Pellegrino, Università di Torino, 6 febbraio 2004, eds Franco Bolgiani, 
Vincenzo Ferrone, and Francesco Margiotta Broglio (Bologna: 2004). 
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CHAPTER 5 


Divine Attributes 
Thomas Marschler 
1 The Formal Framework of the Debate about the Divine Attributes 


in Early Modern Scholasticism 


Right from the beginning of medieval scholastic theology, the detailed discus- 
sion of the divine essence and the divine attributes figured among the staple 
topics in the theological teaching on God.! Gradually a summarizing, system- 
atic way of dealing with them evolved in the form of an independent genre 
of theological treatise, as is already clearly illustrated by comparing Aquinas's 
Summa with the Sentences of Peter Lombard. In the 16th century, under the 
influence of Cajetan? and the early School of Salamanca, the Summa theolo- 
giae finally gained acceptance as the authoritative text on which to base theo- 
logical instruction and literature. As a result, the structural scheme adopted by 
Aquinas became the established pattern on which to model the teaching on 
God. In addition, the enormous growth in volume and the wealth of detail con- 
tained in the treatises reinforced the distinguishing of two main parts: De deo 
uno and De deo trino. The best way of gaining an overview of the central works 
on the doctrine of God in early modern scholasticism and of their authors is to 
focus on the important schools deeply connected with the leading intellectual 
orders of the time, Dominicans, Jesuits, and Franciscans. This approach also 
makes it possible to note certain peculiarities in their manner of theological 
presentation. 

It is striking that hardly any treatises on the Prima pars from the first and 
second generation of theologians from the School of Salamanca found their 
way into print. Only in more recent times have occasional pieces been pub- 
lished from those works of Francisco de Vitoria, Domingo de Soto, Melchor 


1 SeeThomas Marschler “Die Attribute Gottes in der katholischen Dogmatik,’ in Eigenschaften 
Gottes: Ein Gesprüch zwischen systematischer Theologie und analytischer Philosophie, eds 
Thomas Marschler and Thomas Schártl (Münster: 2016), 3-34. 

2 SeeThomas de Vio (Cajetan), Commentaria insummam theologicam Sancti Thomae Aquinatis, 
vol. 1: Commentaria in primam partem summae theologiae (Lier: 1892 [1st ed. 1508]). The text 
of his commentary is also printed along with that of Aquinas's Summa theologiae in the 
Editio Leonina. 
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Cano, Pedro de Sotomayor, Ambrosio de Salazar, Mancio de Corpus Christi, 
or Bartholomé de Medina that have come down to us in manuscript form.3 
The first large, printed commentary on the Prima pars from the Dominican 
School of Salamanca was written by Domingo Báñez.* It contains echoes of 
the voices of the preceding doctors. Likewise already published before 1600 
was the treatise on the essential properties by Pedro de Ledesma.? Like Báñez, 
most Dominicans in the late 16th and 17th centuries fashioned their writings 
on the doctrine of God in the form of commentaries on Aquinas, as is testified 
by, for example, the Elucidationes of Serafino Capponi a Porreta? or the works 
of Giovanni Paolo Nazario" and Francisco Araujo.? The comprehensive Cursus 
theologicus by the Portuguese Joáo Poinsot (John of St. Thomas)? is also closely 
modelled on Aquinas. A number of Dominicans freed themselves to a greater 
degree from the commentary pattern by concentrating on the "Controversies" 
(Sante Mariale!?) or “Disputations” (Pedro de Godoy") that can be linked with 
articles in Aquinas's Summa. 

Among the Jesuits, the tendency to compose independent treatises began 
earlier and more consistently? Whereas the theology of the first Jesuit 


3 Examples as well as information on the relevant manuscripts are to be found in Mauro 
Mantovani, An Deus sit (Summa Theologiae I, qu. 2): Los comentarios de la "primera 
Escuela" de Salamanca (Salamanca: 2007); idem, La discussione sull'esistenza di Dio nei 
teologi domenicani a Salamanca dal 1561 al 1669: Studio sui testi di Sotomayor, Mancio, 
Medina, Astorga, Báñez e Godoy (Rome: 2011); idem, “La critica di san Tommaso all'argo- 
mento ontologico (ST 1, qu. 2, a. 1) nella lettura dei maestri domenicani della 'Scuola di 


” 


Salamanca) Espíritu 64 (2015), 97-120. 


4 Domingo Báñez, Scholastica commentaria in primam partem angelici doctoris S. Thomae 
(Douai: 1614 [1st ed. 1584]). 

5 Pedro de Ledesma, De divina perfectione, infinitate et magnitudine (Salamanca: 1596). 

6 Serafino Capponi a Porreta, Elucidationes formales in Summam theologiae divi doctoris 


Thomae de Aquino (Venice: 1588). 

7 Giovanni Paolo Nazario, Commentaria et controversiae in primam partem Summae 
D. Thomae Aquinatis (Venice: 1610). 

Francisco Araujo, In primam partem D. Thomae commentaria, vol. 1-2 (Madrid: 1647). 
Joáo Poinsot, Cursus theologici, vol. 1-3 (Paris: 1931-1937 [1st ed. 1637-1643]). 

10 Sante Mariale, Bibliotheca interpretum ad universam Summam theologiae Div. Thomae 
Aquinatis, vol. 1 (Venice: 1638). 

11 Pedro de Godoy, Disputationes theologicae in primam partem Divi Thomae, 3 vols. 
(Venice: 1696 [1st ed. 1666]). Godoy's work was generously borrowed from by Jean Baptiste 
Gonet, Clypeus theologiae Thomisticae contra novos eius impugnatores. Tom. 1: De Deo uno, 
trino, et angelorum creatore (Paris: 1875 [1st ed. 1659]). 

12 See Bernhard Knorn, "Theological Renewal after the Council of Trent? The Case of Jesuit 
Commentaries on the Summa Theologiae," Theological Studies 79 (2018), 107-127. 
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cardinal, Francisco de Toledo,” still largely retains the character of a commen- 
tary, the works by Luis de Molina,'* Gregorio de Valencia,!® Gabriel Vazquez,!® 
and others appear as a combination of commentary and disputations follow- 
ing on from it thematically in which the topics pre-established in Aquinas are 
markedly expanded and given their own distinct emphases. Francisco Suárez 
already composed his treatise De deo uno entirely as a sequence of such dis- 
putations, dispensing completely with commentaries on Aquinas's text.” 
This approach subsequently continued to be taken by most Jesuit authors. 
Their rich literary output in the 17th-century covers every facet of how the 
theology of the time was able to treat the essence and attributes of God. The 
“Disputations” on the Prima pars cover the whole spectrum of subjects dealt 
by Aquinas!? or selected parts of it. The names of these elaborations differ 
more than their contents: Cursus theologicus (F. Amico, T. Compton Carleton, 
M. de Esparza Artieda), Theologia speculativa (C. Haunold, J. de Marin), 
Praelectiones theologicae (T. Mlodzianowski), Tractatus theologici (V. Herice, 
A. Pérez, R. Lynch), Quaestiones theologicae (F. Albertini, S. Mauro), Theologia 
scholastica (A. Tanner, D. Alarcón, F. de Lugo, J. Ulloa), Problemata theologica 
(D. de Avendaño), Assertiones theologicae (P. Sforza Pallavicino), Summa (M. 
Becanus, L. Ribas). In these works, too, the teaching on the divine attributes 
was either comprehensive or merely selective. Occasionally, disquisitions De 
essentia Dei et attributis were published as separate treatises (M. Borrull,'* 
T. Muniessa??). Leonard Lessius also included the spiritual relevance of the 
doctrine of attributes.?! The Dogmata theologica of Denis de Petau (Petavius) 


13 Francisco de Toledo, In Summam theologiae S. Thomae Aquinatis enarratio, vol. 1 (Rome: 
1869). 

14 Luis de Molina, Commentaria in primam D. Thomae partem, in duos tomos divisa (Concha: 
1592). 

15 Gregorio de Valencia, Commentariorum theologicorum tomus primus (Ingolstadt: 1597). 

16 Gabriel Vázquez, Commentariorum in primam partem S. Thomae tomus primus/secundus 
(Ingolstadt: 1609 [1st ed. 1598]). 

17 Francisco Suarez, De deo uno et trino, in idem, Opera omnia 1 (Paris: 1856 [1st ed. 1606]). 

18 Especially detailed treatises by Jesuits on the doctrine of God are for example: Cristováo 
Gil [Gillius], Commentaria theologica de sacra doctrina et essentia atque unitate Dei 
(Cologne: 1610); Girolamo Fasolo [Fasolus], In primam partem Summae S. Thomae 
Commentaria (Lyon: 1623); Louis Le Mairat [Maeratius], Disputationes in Summam theo- 
logicam S. Thomae, 3 vols (Paris: 1633); Giulio Cesare Recupito, Theologia. Tractatus pri- 
mus de Deo uno: Pars prima et secunda (Naples: 1637-1642); Leonardo Peñafiel, Tractatus 
et disputationes in primam partem Divi Thomae, 2 vols (Lyon: 1663-1666) [2nd ed. under 
the title: Theologia scholastica naturalis (Lyon: 1678)]. 

19 Matthias Borrull, De essentia, attributis et visione Dei (Lyon: 1664). 

20 Tomas Muniessa, Disputationes de essentia et attributis Dei (Barcelona: 1687). 

21 Leonard Lessius, De perfectionibus moribusque divinis (Paris: 1881 [1st ed. 1620]). 
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stands out for the fact that it classifies its subjects according to the scholastic 
scheme, but as far as content is concerned presents them in a way that takes its 
positive-theological bearings almost exclusively from Patristic sources.?? 

Seventeenth-century Franciscan theologians normally avoided adopting 
Aquinas's Summa as the text on which to base their discussions. Instead, these 
were either loosely linked to Lombard's Sentences (B. Mastri,?? M. Pérez de 
Quiroga?^) or took the form of a discussion of Scotus's Ordinatio (F. Fabri?*). 
Just as with the other schools, here, too, one encounters free forms of thematic 
disputations (T. Smising?*) or controversies (A. Briceño?”) and their presenta- 
tion in a Cursus theologicus (J. Punch [Poncius ].?9) Often the title itself already 
expressed their indebtedness to the teaching of John Duns Scotus, which his 
order's school sought to develop in a systematic form.?? A distinguishing com- 
parison with the teaching of the Thomists is offered by the Controversiae of 
Juan de Rada.3° Occasionally, however, even Scotist works have been modelled 
according to the structure of Aquinas's Summa.?! 

With theologians who did not belong to any of the orders named so far, their 
relationship to the major schools or school authorities must be clarified on a 
case-by-case basis. Among those writings belonging to the Thomist school are 


22 Denis de Petau [Petavius], Dogmata theologica, vols. 1-3 (Paris: 1865 [1st ed. 1643-1650). 

23 Bartolomeo Mastri, Disputationes theologicae in libros sententiarum, vol. 1 (Venice: 1698 
[1st ed. 1655]). On his doctrine of God also: Marco Forlivesi (ed.), “Rem in seipsa cer- 
nere": Saggi sul pensiero filosofico di Bartolomeo Mastri (1602-1673) (Padua: 2006). 

24 Martin Pérez de Quiroga, Disputationes theologicae in primum librum sententiarum ad 
mentem doctoris subtilis Ioannis Duns Scoti, 3 vols (Segovia: 1704-1708). 

25 Filippo Fabri, Disputationes theologicae librum primum Sententiarum complectentes 
(Venice: 1613). 

26 Theodor Smising, Disputationum theologicarum tomus primus de Deo uno (Antwerp: 1624). 

27 Alonso Briceño, Prima pars celebriorum controversiarum in primum Sententiarum Ioannis 
Duns Scoti, 2 vols (Madrid: 1638-1642). 

28 John Punch, Integer theologiae cursus ad mentem Scoti (Paris: 1652). 

29 See Claude Frassen, Scotus Academicus seu universa Doctoris Subtilis theologica dogmata, 
vol. 1 (Rome: 1900). 

30 Juande Rada, Controversiae theologicae inter s. Thomam et Scotum (Salamanca: 1586). 

31 "Eventually, only the Franciscan-Scotist tradition would remain an anti-Thomistic fortress, 
but sometimes rebuilt according to a Thomist plan: the Neapolitan Franciscan Angelo 
Volpi (d. 1647) composed a multi-volume Scotist Summa Theologiae Scoti (1622—46) but 
organized its contents as Aquinas did, and Girolamo da Montefortino (1662-1738) com- 
poseda workthat completely mimics the Summa in Scotistic terms" Jacob Schmutz, "From 
Theology to Philosophy: The Changing Status of the Summa Theologiae, 1500-2000,” in 
Aquinas's Summa Theologiae: A Critical Guide, ed. Jeffrey Hause (Cambridge: 2018), 221— 
241, 225. See Angelo Volpi, Sacrae theologiae summa, pars 1, vol. 1 (Naples: 1622); Girolamo 
da Montefortino, Duns Scoti Summa Theologica ex universis eius operibus concinnata, 5 
vols (Rome: 1900-1903). 
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the Commentary on the Prima pars by the Mercedarian Francisco Zumel?? and 
the famous Cursus Salmanticensis written by various Carmelite theologians of 
the convent of San Elias.?? The Carmelite Raimundo Lumbier?* exemplifies 
this greater independence from being bound to a particular school. 

While the doctrine of the divine attributes does not play a central role in 
modern research into post-Tridentine scholasticism, its connections with phi- 
losophy assured it of greater scholarly attention than other purely theological 
topics. A number of comparative studies have been produced on the various 
early modern scholastic positions regarding proof of the existence of God. 
These pay particular attention to renewed variants of the ontological proof of 
God;?5 though only with respect to a small number of attributes. The studies 
by Igor Agostini?® on the infinity and unity of God and of Jacob Schmutz?" 
on the relationship between God's intellect and the possible things cover the 
full breadth of the literature of the epoch. Krzysztof Charamsa?? has investi- 
gated selected Dominicans with respect to their teaching on the immutability 


32 Francisco Zumel, De Deo eiusque operibus, commentaria in primam partem S. Thomae 
Aquinatis, vols 1-2 (Salamanca: 1585-1587). 

33 See Collegii Salmanticensis fratrum discalceatorum cursus theologicus summam theologi- 
cam Angelici Doctoris D. Thome complectens, vols 1-2 (Paris: 1870-76 [1st ed. 1631]). 

34 Raimundo Lumbier, Tractatus primus de essentia et attributis (Zaragoza: 1677). 

35 See Ramón Ceñal, “El argumento ontológico de la existencia de Dios en la Escolástica de 
los siglos XVII y XVIII,” in Homenaje a Xavier Zubiri, ed. Agustín Albarracín Teulün, vol. 1 
(Madrid: 1970), 247-325 and the already cited (n. 3) works of M. Mantovani. 

36 See Igor Agostini, L'infinita di Dio: Il dibattito da Suárez a Caterus. 1597-1641 (Rome: 2008); 
idem, "Sull'unità di Dio in Descartes e nella Scolastica moderna” in Saperi in dia- 
logo: Scritti in onore di Mario Signore, 2 vols, eds Virgilio Cesarone et al. (Naples: 2005), 
11, 227—238; idem, "Oltre la distinctio rationis: L'inclusione reciproca degli attributi divini 
nella Scolastica moderna,” Divus Thomas (P) 34 (2008), 62-99. 

37 See Jacob Schmutz, La querelle des possibles: Recherches philosophiques et textuelles sur 
la métaphysique jésuite espagnole, 1540—1767. 3 vols (Brussels: 2003); idem, "Un Dieu indif- 
férent: La crise de la science divine durant la scolastique moderne," in Le contemplateur 
et les idées: Modeles de la science divine du néoplatonisme aux temps modernes, eds Olivier 
Boulnois, Jean-Luc Solére, and Jacob Schmutz (Paris: 2002), 185-221; idem, "Le miroir 
de l'univers: Gabriel Vázquez et les commentateurs jésuites, in Sur la science divine, eds 
Jean-Christophe Bardout and Olivier Boulnois (Paris: 2002), 383-411; idem, “Sebastián 
Izquierdo: De la science divine à l'ontologie des états de choses," in Sur la science divine, 
eds Jean-Christophe Bardout and Olivier Boulnois (Paris: 2002), 412-435; idem, “Dieu est 
l'idée: La métaphysique d'Antonio Pérez (1599-1649) entre Néo-Augustinisme et crypto- 
Spinozisme,” Revue Thomiste 103 (2003), 495-526; idem, "Science divine et métaphysique 
chez Francisco Suárez,” in Francisco Suárez: “Der ist der Mann.” Libro Homenaje al Profesor 
Salvador Castellote Cubells (Valencia: 2004), 347-359. 

38 See Krysztof Olaf Charamsa, L'immutabilità di Dio: Linsegnamento di San Tommaso 
dAquino nei suoi sviluppi presso i commentatori scolastici (Rome: 2002). 
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of God. Most other contributions on the doctrine of God in early modern 
Scholasticism concentrate on its important authors individually,? above all 
on Francisco Suárez.* In addition, aspects of the doctrine of God's essential 
properties appear in works from that period dealing with metaphysics and 
Trinitarian theology.“ 


2 Definition and Classification of the Divine Attributes according to 
Francisco Suarez 


In order to understand the significance and structure of the treatise on God’s 
essence and attributes in the scholastic theology of the early modern period 
it is helpful to look at one of those authors who preceded their discussion of 
the individual attributes with reflections on their general characterisation and 
internal order (i.e. a chapter de attributis in communi). The respective chapter 
from the doctrine of God by the Jesuit Francisco Suarez (1548-1617) suggests 
itself as suited to this purpose in that it is comparatively detailed and remained 
an important reference text for theologians of all schools over the subsequent 
decades. 

What Suarez has to say in the proem to his work De Deo uno, first published 
in 1606, can itself be regarded as representative of reflection on God’s essence 
in 17th-century scholastic theology. He points to the great proximity of the 
chapters on “God as one” to philosophical theology, which belongs to the sub- 
ject area of metaphysics.*? The theological treatise confirms and complements 
from the perspective of supernatural revelation what can already be said about 
God through natural reason. Nevertheless, not a great deal is added to philo- 
sophical theology by way of strictly supernatural content. Suárez points to the 
calling of the creatures to the beatific vision and to the closely connected topic 
of predestination. For this reason, he wishes his theological teaching on God 
to be read in close conjunction with the earlier Disputationes metaphysicae, 


39 See, e.g. Gian Pietro Soliani, L'apparire del bene: Metafisica e persona in Antonio Pérez SJ. 
(1599-1649) (Bari: 2018). 

40 To mention just two monographs: Josef Leiwesmeier, Die Gotteslehre bei Franz Suarez 
(Paderborn: 1938); Aza Goudriaan, Philosophische Gotteserkenntnis bei Suarez und 
Descartes im Zusammenhang mit der niederländischen reformierten Theologie und 
Philosophie des 17. Jahrhunderts (Leiden: 1999). 

41 See Thomas Marschler, Die spekulative Trinitütslehre des Francisco Suárez S. J. in ihrem 
philosophisch-theologischen Kontext (Münster: 2007). 

42  SeeFrancisco Suárez, De deo uno, Prooemium, in idem, Opera omnia, vol.1 (Paris:1856), X111. 
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within which Disp. 30 “Concerning first being insofar as it can be known by 
natural reason"? already offers a detailed doctrine of the divine attributes. 

Theologia naturalis is occasionally even to be found in the Jesuit literature 
of the subsequent period — as was also common among authors belonging 
to Protestant Orthodoxy (Alsted, Scheibler, Heinsius, Calov) and still in 19th- 
century Catholic Neo-Scholasticism - as the title of metaphysically orientated 
teaching on God (Raynaud, Pefiafiel). Now and again the treatment of the attri- 
butes in metaphysics could be used as an argument to ignore them completely 
in the disputations on the Prima pars as long as "supernatural theology" was 
not being touched on.^^ Although most of the philosophy courses written by 
Jesuits (e.g. Hurtado de Mendoza, Arriaga, Oviedo, Bernaldo de Quiros) have 
distinctly briefer chapters than Suárez devoted especially to the ens supremum, 
they nevertheless do regularly contain scattered statements on the doctrine of 
attributes. 

As was already the case in Thomas Aquinas, the reflection de deo uno in 
the post-Tridentine epoch takes the question of God's existence as its starting 
point and from there proceeds to look at God's essence (his quid) and the attri- 
butes that (for us) explain this essence.*° 

Since God, unlike the creatures, is essentially “being,” he can be fully called 
"substance"; as such he is independent of every other ontological bearer 
(subiectum). Nevertheless, he is at the same time clearly distinguished from 
creaturely substances in that he does not possess any mutable properties 
(accidents).** The detailed discussion of the subsistence of this substance (the 
incommunicable esse per se) is relegated to Trinitarian theology since accord- 
ing to Christian belief it cannot be adequately performed by natural reason 
alone. Some of the authors who came after Suárez supported this way of pro- 
ceeding^? whereas others did in fact include chapters on it in the treatise De 
essentia et attributis.^8 


43 Francisco Suárez, Disputationes metaphysicae, in idem, Opera omnia, vol. 26 (Paris: 1877), 
60a-224b. 

44 See Bernardo Aldrete, Commentarii ac disputationes in primam partem Divi Thomae 
(Lyon: 1662), vol. 1, tr. 1, praefatio, 1: “De unitate Dei, et perfectionibus quae ad Dei exis- 
tentiam, eiusque unitatem consequuntur, disputavi in Metaphysica, ubi naturalem 
Theologiam investigavi.” 

45 On the origin of speaking explicitly of “attributes” in scholasticism, see Recupito, 
Theologia, vol. 1,1. 3, qu. 1, cap. 1, n. 1, 159b. 

46 See Suárez, De deo uno, lib. 1, cap. 3, n. 4, Op. 1, ga-b. 

47 See Recupito, Theologia, vol. 1, lib. 3, cap. 2, n. 5, 161b. 

48 For example Lumbier, Tractatus primus de essentia et attributis, qu. 5, a. 3-4, n. 192-207, 
58-62; Muniessa, De essentia et attributis, disp. 6, 99a-118b. 
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The highly controversial debate among theologians on the recognition of 
an “absolute subsistence” of the divine essence anterior to or alongside the 
relative subsistences (the divine persons) is even more frequently conducted 
within the context of Trinitarian theology. From the fundamental statement 
about the substantial character of God, Suárez derives further determinations 
of essence.^? God's being is spiritual, not physical. God is essentially living, 
existing in the form of purest knowledge totally uninfluenced by any instance 
other than himself. He is absolutely simple, and for this reason also incapa- 
ble of entering into any kind of composition.?° The transcendental properties 
belonging to every being as such can also be predicated of God.?! He is one and 
unique, true (knowable) and good (appetible). Since it is necessary in order to 
elucidate these attributes first to discuss the perfections expressed in them in 
general, the scholastic treatises on God are frequently important sources for 
the philosophical teaching on the transcendentals. 

Beyond these praedicata transcendentia, the Bible and the faith tradition 
contain other predicates that can be attributed to God. It is only with these, 
so Suárez argues, that one enters the sphere of attributa divina in the proper 
sense.?? Their possibility is grounded in the fact that in their earthly know- 
ledge of God human beings are incapable of grasping the perfection of God “as 
it is in itself" We can only express it in various "concepts and names" that are 
attributed to God ("attribuuntur Deo") based on the creatures. In recognising a 
multiplicity of these attributes, the post-Tridentine authors generally reject the 
reservation expressed in nominalism that this jeopardizes the undividedness 
of the divine essence. 

With respect to the divine attributes, Suárez first of all distinguishes predi- 
cates belonging in the proper sense to God from those that can be attributed to 
him in a merely figurative, metaphorical sense.*3 Among the former are those 
which in a formal respect do not imply any imperfection, i.e. pure perfections. 
It is always a feature of them that they are in no way bound to materiality, 
which, as has already been shown, does not belong to God. If this criterion is 
not fulfilled, only a metaphorical attribution is possible, and the predicates 


49 See Suárez, De deo uno, lib. 1, cap. 3, n .5-16, Op. 1, gb-12b. 

50 See ibid. c. 4-5, Op. 1, 13a-18a. 

51 See ibid. c. 6-8, Op. 1, 18a-26a. 

52 See ibid. c. 9, n. 2, Op. 1, 26b. On alternative ways, differing in nuance, of understanding 
"attribute" in the doctrine of God see Francisco de Lugo SJ, Theologia scholastica in pri- 
mam partem S. Thomae (Lyon: 1647), disp. 16, c. 1, 163b-165a; Peñafiel, Tractatus et disputa- 
tiones, vol. 1, disp. 2, s. 1, 92a-95a. 

53 See Suárez, De deo uno, lib. 1, cap. 9, n. 2, Op. 1, 26b-27a. 
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employed in this manner must be traceable back to the former. They have no 
substantive role to play within a scientific doctrine of God, even though they 
are frequently used in the Bible. 

In a second step, Suárez distinguishes negative and positive predicates for 
God. A number of attributes belong unquestionably to the first (increatus, 
incorporeus, infinitus, immensus, immutabilis, incomprehensibilis, invisibilis, 
ineffabilis?^), whereas the assignment of others is disputed (simplex, unus, 
aeternus*”?). Clearly among the positive attributes are some of those treated 
under the transcendental properties of the divine essence (ens/res, verum, 
bonum), while further affirmative predicates which express a less general per- 
fection can only be applied to God from the creatures.56 They capture God's 
essence either under a “generic concept" (substantia, spiritus, vivens, intellec- 
tualis) or under one that indicates a determination in the creaturely sphere 
which completes and perfects the essence (duratio, praesentia, intellectus, 
voluntas, potentia). The predicates obtained in this way each call for further 
sub-differentiations. According to Suárez, all God's attributes can be embraced 
using the classifications described here. Whereas the negative determinations 
are largely undisputed, the justification of the positive attributes has been 
contested in approaches advanced by a consistently apophatic theology that 
could be associated from the medieval tradition with the names of Moses 
Maimonides and Avicenna.?’ Suárez opposes this thesis with, among other 
things, the argument that it is incapable of doing justice to how God is spoken 
of in Holy Scripture, where, for example, God's (positive) love for the creatures 
is absolutely indispensable. He also calls to mind the significance of the posi- 
tive attributes for the theological understanding of the mystery of the Trinity, 
i.e. in order to explain the processions within the Godhead on the basis of the 
divine acts of knowing and willing.*8 This underlines the fact that for the scho- 
lastic authors the doctrine of the divine attributes is the (philosophical) basis 
for Trinitarian theology. According to Suárez, the objections on the part of neg- 
ative theology can be avoided by knowing with Aquinas?? how to distinguish 
between the formal content of a positive attribute, the res formaliter signifi- 
cata, which contains no imperfection of any kind, and the modus significandi, 


54 See ibid. n. 4, 27a-b. 

55 See ibid. n. 5, 27b. 

56 See ibid. n. 6-7, 27b-28a. 

57 See De Lugo, Theologia scholastica, disp. 18, cap. 1, N. 2-3, 205. 
58 See Suárez, De deo uno, lib. 1, cap. 9, n. 9, Op. 1, 28b. 

59 See Thomas Aquinas, S. Th. 1, 13. 
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which turns out differently when referring to something creaturely from when 
it refers to God.*0 

Finally, a third classification of the attributes distinguishes between pred- 
icates that are “absolute” (referring to God in himself) and those that are 
“respective” (describing God's relationship to the creatures).9! Among the lat- 
ter, some of them belong necessarily to God because they relate to the crea- 
tures insofar as, according to their eternal status of possibility, they are to be 
found in God himself or even express a transcendental relationship of God 
to these creatures (e.g. omnipotentia; idea/ratio rei factibilis; scientia simplicis 
intelligentiae). Others, however, lack this necessity because they denote a rela- 
tionship of God to the actual creation that was realised in freedom (e.g. creatio, 
dominium). Whether the last-mentioned attributes can in the proper sense be 
predicated of God is, according to Suárez, a matter of debate among theolo- 
gians. In the field of God's relationship to the creatures, itis possible to imagine 
a limitless multiplication of divine attributes since in this respect God can be 
grasped from ever new aspects. On the other hand, as far as the predicates 
describing God's essence are concerned, the assumption of a limited number 
suggests itself since we can only find a specific series of generic-predicamental 
determinations in the creatures that can be applied analogously to God.9? 

From these preliminary reflections it is possible to understand better the 
structure Suárez follows in his treatment of the essence and attributes of God 
in De deo uno. After considering those (negative as well as positive) determina- 
tions which belong directly to the essence (Treatise 1, Book 1), in Books 2 and 3 
which follow he discusses the further negative and positive attributes that he 
has previously distinguished, arranging them in a way that likewise reflects the 
already mentioned intrinsic interdependence of the individual notions. The 
detail in which Suárez examines the problem of how God can or cannot be 
seen® by the rational creature is in line with the relevance of this topic in 
particular for the foundation of the whole supernatural order. For the same 
reason, the treatment of predestination is even moved to its own treatise, fol- 
lowing the first on the divine essence and attributes. In a third major treatise, 
Suárez is discussing Trinitarian theology. 

Whereas the material listing of the attributes as found in Suárez is repeated 
among contemporary authors without varying to any great extent across the 
boundaries of the different schools, there are differences in the classification 


60 See Suárez, De deo uno, lib. 1, cap. 9, n. 10-11, Op. 1, 28b-29b. 
61  Seeibid. n. 12-13, 29b-30a. 

62  Seeibid.n.16, 30b. 

63 See ibid. lib. 2, c. 5-30, Op. 1, 58b-181b. 
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schemes®* and, consequently, various possible sequences in which the indi- 
vidual attributes are treated. Authors who adhere more closely to the model 
of Thomas Aquinas occasionally endeavoured to offer an explicit justification 
of his arrangement such as can be found, for instance, in the explications 
provided by John of St. Thomas.** Scotists like to group important (negative) 
essential predicates together under the title "intrinsic modes" before treating 
the attributes derived from the creatures in the narrower sense.*f The extent 
to which evidence is adduced from Scripture and tradition varies from author 
to author. Among the Jesuits before Petavius, this type of argumentation was 
greatly valued, in particular by Vázquez, Fasolo, and Ruiz de Montoya. Later 
authors were fond of making use of the material collected by them and refer- 
ring to it when they themselves restricted their writings predominantly to the 
speculative contents.®” 


3 Core Issues from the Discussion about God's Essence and 
Attributes in Early Modern Scholastic Theology 


By no means all scholastic authors developed the chapters on God's essence 
and attributes in such great detail as Suárez. Above all in the second half of 
the seventeenth century the overall topic decreased appreciably in relevance. 
Instead, the discussion focussed more and more on particular specific prob- 
lems. Questions regularly treated in the chapter on the attributes in general 
were those of the metaphysical essence of God and of the metaphysical dis- 
tinctions in God. By contrast, a treatment of all the individual attributes was 
quite often dispensed with. Instead the specific discussions on the cognizabil- 
ity of God by the creatures (de visione Dei, including eschatological problems, 


64 See, e.g., Diego de Avendaño SJ, Problemata theologica, vol. 1 (Antwerp: 1668), s. 2, probl. 4, 
diff. 4, n. 257, 194b; Lumbier, Tractatus primus, qu. 4, a. 1, n. 142-150, 44-46. 

65 See Poinsot, Cursus theologici, vol. 1, Ordinatio primae partis, 151-154. The author distin- 
guishes between (1) the attributes belonging to the entitative order; (2) those belonging 
to the cognoscibilitas passiva (since cognizability is a consequence of being); (3) the attri- 
butes belonging to the active order. 

66 For example, the titles of the first tree chapters of the treatise De deo uno in the pop- 
ular Scotus handbook by Jean Gabriel Boyvin, Theologia Scoti, vol. 1 (Paris: 1665; repr. 
1688) are: (1) De praedicatis pure quidditativis naturae Dei; (2) De modis intrinsecis natu- 
rae Dei; (3) De praedicatis non pure quidditativis, seu de attributis essentiae Dei. 

67 See Rodrigo de Arriaga SJ, Disputationes theologicae in primam partem D. Thomae, vol. 1 
(Antwerp: 1643), Praefatio, xv111; Antonio Bernaldo de Quiros SJ, Selectae disputationes 
theologicae de Deo (Lyon: 1654), tr. 2, praefatio, 42-43. 
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occasionally also in association with the divine attribute of incomprehensi- 
bilitas or veritas), on God's knowledge (de scientia Dei), his will (de voluntate 
Dei) as well as his providence and predestination (de providentia et praedes- 
tinatione) became increasingly complex, with the result that they could even 
take the form of independently published treatises.9? The chapters on the 
knowledge and will of God contained a detailed reflection on every possible 
object; corresponding explications are to be found in philosophical teaching 
on intellect and will, but also in similar sections of Christology and angelology. 
These attributes (which had already been given special emphasis in medie- 
val commentaries on the Sentences) also became of interest because dealing 
with them provided important foundations for the theology of grace, a subject 
that was discussed in great depth in the early modern period. In the following, 
I will examine two main topics mentioned in Suárez's chapter De attributis in 
communi (3.1-2) and illustrate the basic outlines of the discussion of one indi- 
vidual attribute (3.3). 


34 The Metaphysical Doctrine of Distinctions as Applied to God 

There was hardly a scholastic writer who could fail to take account in his teach- 
ing on God of the great issue of the possibility of a distinction between God's 
essence and his attributes or between the attributes among themselves. Unlike 
all the other schools, the Scotists answered this in the positive. It was popular 
to place the debate on this topic in the general chapters about the doctrine of 
attributes, but it also kept reappearing in the more specific ones. This issue is 
crucial in deciding whether one wants to concede an ordo naturae in God and 
the possibility that the divine essence could be beheld without the Trinitarian 
relations. It is also highly relevant for God's relationship to the objects of his 
knowledge and for countless aspects of Trinitarian theology, which means 
that one encounters the topic in treatises de trinitate as well. From what has 
been said, it becomes clear why it was possible to declare the treatise on God's 
essence and attributes to be the very "source of the rest of theology."6? 

All scholastic authors share the premise already established by the medieval 
discussion that there is no question of a real distinction in the strong sense 
("sicut res a re") in God as regards either his absolute predicates or between 
absolute and relative predicates because this would destroy the unity and sim- 
plicity of God. In accordance with the dogmatic axiom "In deo omnia sunt 


68 Well-known examples from the Jesuit school are the extensive works of Gaspar de 
Ribadeneyra or Diego Ruiz de Montoya. 

69 Bernaldo de Quiros, Selectae disputationes de deo, tr. 2, 41: " [tractatus] est veluti frons, sive 
longe veriore dictione, fons reliquae theologiae." 
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unum, ubi non obviat relationis opposition,” such a distinction can only be 
assumed between the relations (persons) within the Godhead. For this reason, 
many scholastics of the early modern period teach explicitly the multi-pliabil- 
ity of all transcendental predicates together with the three divine Persons (tres 
res, veritates, bonitates |relativae], etc.).7? 

Among the special hallmarks of the Scotist school is the assumption of a 
'smaller' real distinction which claims to be able to offer a foundation for the 
truth of our differentiating descriptions of God without thereby questioning 
God's unity.” This distinction has mostly become known under the title dis- 
tinctio formalis but should be more accurately characterized as maintaining a 
non identitas formalis of certain contents in God. It proceeds from the assump- 
tion that conceptual distinctions which we make when describing a thing are 
based on an ontological differentiation within the thing itself without its unity 
being affected by this. What we grasp “as something" within a real entity as 
an aspect of its metaphysical constitution must already be something “in” the 
thing itself independently of our grasping it."? The thing itself makes a differ- 
entiated knowledge of it possible through the formal contents that it includes. 
Against this background, certain perfections such as knowing and willing can 
be ascribed formal reality even when speaking about God. Because the pure 
perfections of God all exist in the intrinsic mode of infiniteness (whereas in 
the creatures they are only present in a finite way), their formal distinction 
does not destroy the simplicity of God. The opponents of the formal distinc- 
tion have registered their doubts regarding this point in that they have accused 
the Scotist model of introducing composition into God after all. 

Outside the Scotist school, the distinction of absolute predicates (and also 
the distinguishing of essence from the relations) is regarded as being in princi- 
ple one that exists for our understanding, i.e. as a distinctio rationis. However, 
since about 1500 this concept had been further differentiated in two ways.” 
A distinctio rationis ratiocinantis is understood as one that is grounded solely in 


70 See Marschler, Die spekulative Trinitätslehre, 245-311. 

71 See, with further examples, Mastri, Disputationes in primum librum Sententiarum, 
qu. 2, a. 2, n. 19, 17a; on his Scotist theory of metaphysical distinctions: Claus A. Andersen, 
Metaphysik im Barockscotismus: Untersuchungen zum Metaphysikwerk des Bartholomaeus 
Mastrius (Amsterdam/Philadelphia: 2016), 723-839. 

72 See Bernaldo de Quiros, Selectae disputationes, disp. 14, s. 1, n. 1, 65a: "separabilitas est 
signum distinctionis." 

73 See Sven K. Knebel, “Distinctio rationis ratiocinantis: Die  scholastische 
Unterscheidungslehre vor dem Satz A = A” Archiv für Begriffsgeschichte 44 (2002), 145- 
173; idem, "Entre logique mentaliste et métaphysique conceptualiste: La distinctio ratio- 
nis ratiocinantis,” Les Etudes Philosophiques 60 (2002), 145-168. 
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human thinking, which establishes a connection between two things that are 
independent of one another. If it were to be raised to the status of a paradigm 
for our statements about God, these would be bound to lose all reality content. 
Here one has rather to assume a distinctio rationis ratiocinatae, in which our 
distinctions have a foundation in the object of reference itself. When applied to 
God, this means that although God is in himself a single, undivided reality, the 
infinite sublimity of this reality renders an adequate description of it impos- 
sible for us; when we speak about God, we do this in a way analogous to our 
description of creaturely realities, using various predicates. The Thomist and 
Jesuit schools tend to speak in this context of a distinctio virtualis in God, thus 
taking up an expression already found in Thomas Aquinas and the medieval 
theologians following after him which speaks of a *virtual containment" (e.g. 
of the effect in the cause, the conclusion in the premises).”* This means that 
in the proper sense “the distinctio virtualis is not a distinction but rather a cer- 
tain enabling (virtus) of the distinction" or an “equivalent to the distinction."5 
In the second half of the 17th century, the virtual distinction is further differ- 
entiated’® within the Jesuit school."7 A weaker form, the distinctio virtualis 
extrinseca, is assumed where, when describing God's undivided reality, we use 
creaturely points of reference which differ really from one another but likewise 
point back to God as their efficient cause. This distinction is undeniably the 
starting point for distinguishing divine attributes; we confess, for example, that 
God “is” just as well as merciful, because his undivided essence is the source 
of his just and merciful acting in the world. The stronger variant, the distinctio 
virtualis intrinseca, says that God's essence in itself is equivalent to different 
formalities to which contradictory predicates can be assigned. For some Jesuits 
the concept serves as a starting point for a sympathetic interpretation of the 
Scotists' formal distinction, whereas others already dislike the terminologi- 
cal proximity to Scotus. This *metaphysics of the as-if" in order to construct 
logical sequences and dependencies in God's undivided essence is connected 
to the doctrine of praecisiones obiectivae.’® The distinguishing of individual 


74 See Sven K. Knebel, “Virtualität. 1,” Historisches Wörterbuch der Philosophie 11 (Basel: 2001), 
1062-1066, here: 1062. 

75 See Tirso González de Santalla SJ, Selectae disputationes ex universa theologia, vol. 1 
(Salamanca: 1680), disp. 1, s. 2, n. 9, 3b. 

76 See Agustin de Herrera SJ, Tractatus de altissimo trinitatis mysterio (Alcalá:1674), qu. 2, s. 1, 
n. 2, 23. 

77 See González de Santalla SJ, Selectae disputationes, disp. 1, s. 2, n. 9, 3a. 

78 See the definition in Sylvester Mauro SJ, Quaestiones theologicae de Deo trino, et uno, 
lib. 2 (Rome: 1676), qu. 98, n. 24, 517: "Distinctio virtualis intrinseca est, per quam licet 
duo nullam habeant negabilitatem obiectivam, tamen non sunt omnino idem, sed 
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attributes made possible with the help of this virtual distinction and ranking 
them according to priority is especially significant within Trinitarian theology, 
which since Augustine relates the two processions within the Godhead to the 
spiritual enactment of intellectio and volitio.? A number of authors defend 
applying this distinction more widely so as to employ it, for example, in order 
to reconcile God's free decrees with his simplicity. Many others, however, 
restricted the intrinsic, "greater" virtual distinction — with its identification of 
contradictory predicates in a single reality encompassing them - strictly to the 
field of Trinitarian theology.®° It has also been sharply criticised on account 
of the threat to basic rules of logic that it involves.®! Reflection on “virtuality” 
and its relationship to "reality" in the scholastic doctrine of God can undoubt- 
edly be regarded as significant in preparing the way for the reception of these 
concepts in the debates being conducted today in the communication and cul- 
tural sciences. 

The concept of a modal distinction which is found developed in Suárez and 
many other Jesuit authors of the 17th century can be understood as another 
attempt to adopt to a limited degree the Scotist concern for a "lesser real 
distinction" without having to give up differentiating it from the formal distinc- 
tion proper. The modal distinction is intended above all to illustrate the diffe- 
rence between a creaturely nature existing for itself and its subsistence. The 
theologians need it in order to explain how in the mystery of the Incarnation 
an integral human nature can be determined by another personality (that of 
the divine Logos) and *modified" into incommunicable subsistence. A direct 
transferral of this distinction into the doctrine of God is out of the question for 
all those authors who do not wish to be criticised for destroying the simplicity 
of the divine essence. Nevertheless, the influence of his teaching on modes, 
which strictly speaking only applies to the creaturely world, can be found, 


distinguuntur ita, ut possint obiective praescindi, et possint verificari de ipsis praedicata 
alioquin contradictoria." 

79 An example is Martin Perez ab Unanoa SJ, De Deo ut trino (Lyon: 1639), disp. 6, s. 1, n. 7, 44b. 

80 See, for example, Arriaga, Disputationes in primam partem, disp. 42, s. 1, subs. 3, 466a: “... 
Trinitatis mysterii difficultas, quae sola ad hanc distinctionem ponendam nos cogit nec- 
essario" (Arriaga rejects a virtual distinction between the divine attributes); Martin de 
Esparza Artieda SJ, Cursus theologicus, vol. 1 (Lyon: 1666), lib. 1, qu. 4, a. 13, 16b-17a. Cf. also 
the warning in Felipe Aranda SJ, In primam partem de Deo sciente, praedestinante et auxi- 
liante: seu Schola Scientiae Mediae (Zaragoza:1693), lib. 1,1, n. 73, 19a, to restrict the conceptus 
virtuales to the “munera maxime propria" of God. 

81 See Knebel, “Virtualitát, 1064, with reference to S. Izquierdo SJ; see also the overview in 
González de Santalla, Selectae disputationes, disp. 1, s. 2, n. 12-13, 3b-4a. Above all Vázquez 
and Granado are regarded as general opponents of the virtual distinction. 
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for example, in Suárez's Trinitarian theology inasmuch as for us the relations 
within the Godhead (presupposing their merely virtual distinguishability from 
the essence) appear as ultimate, (quasi-)modal determinations of the absolute 
essential nature.9? 


3.2 The Question ofthe Metaphysical Essence of God 

A second discussion that is regularly conducted in the chapters “on the attri- 
butes in general” refers to the question of whether it is possible to name one 
in particular among the divine perfections that can be regarded as metaphysi- 
cally constitutive of God’s essence. 

This question presupposes the distinction regularly made since the first 
half of the 17th century between a ‘physical’ and a ‘metaphysical’ essence of 
God. The essentia physica encompasses all the real properties of God, with 
statements about the relations within the Godhead often explicitly excluded 
because they refer only to the mode of divine subsistence.*? By contrast, the 
essentia metaphysica is intended to emphasize that divine perfection which — 
for our understanding - primarily defines his essence and is prior to the other 
attributes (as their “root”). So, what we are dealing with here is once again the 
already mentioned question of whether one can assume that (as in the crea- 
tures) a graduated “order of predicates”®* or an ordo naturae (at least when 
regarded virtually) exists in God as well. It is possible to distinguish three major 
trends among the authors in how they respond to this problem;® in particular 
the second and third of these trends can be further subdivided into individual 
positions. A clear assignment to individual schools hardly seems possible.96 
The classification of individual authors quite frequently varies along with the 
precise way in which the question is formulated, as the example of Suárez 
shows quite clearly.8” 

If a formal distinction between essence and attributes is just as much 
rejected as the possibility of singling out one of God's attributes as the root 
of all the others, one arrives at the first thesis, which equates the metaphysi- 
cal essence with the physical. All the predicates of God (at least the absolute 


82  SeeMarschler Die spekulative Trinitätslehre, 686. 

83 See Muniessa, De essentia et attributis Dei, disp. 5, s. 5, n. 51-52, 85a. 

84 Avendaño, Problemata theologica, n. 158, 83a. 

85 See Frans Vanderveken [Vekenus] SJ, Disputationes theologicae de Deo uno et trino 
(Antwerp: 1655), disp. 3. c. 5, 56a. 

86 Seea detailed compilation of authors in Muniessa, De essentia et attributis Dei, disp. 5, s. 1, 
n. 9-11, 75a-76a. 

87 See Briceño, Prima pars celebriorum controversiarum, vol. 1, contr. 1, a. 4, n. 11, 65a. 
"Franciscus Soarez in hac re anceps et varius a multis habitus est." 
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and necessary ones) are to be included in the formal concept of the divine 
essence.?? Only in this way is the essence capable of being the source of all 
creaturely perfections. Because the perfections in God are really identical, no 
attribute can by its very nature be ranked above or below another; all attempts 
to do so go back to the human intellect and its orientation towards creaturely 
realities. The intention of rejecting all composition in God, even in the sense of 
a compositio rationis? is at all events particularly pronounced among authors 
who can be seen as supporting the first thesis. 

A second group of theologians seek the formal constitutive in one of those 
transcendental perfections of God which belong directly to the essence and can 
thus also be transferred to all the individual attributes. Most frequently mentioned 
in this connection is God's perfection as ens a se; this designates the impossibility 
of tracing God back to a cause outside himself. This seems to be the first and most 
fundamental property of God: he is pure actuality, and thus different from all crea- 
tures (without for this reason having to be called causa sui). It is argued in support 
of this that God's knowledge presupposes the essence as its first and determining 
object and is therefore metaphysically posterior to it. This can be illustrated with 
arguments advanced by the Jesuits Gil? or Amico.?! Quite a number of Thomists, 
too, are counted as belonging to this school of thought inasmuch as they have 
maintained their teacher's understanding of being as perfectio omnium perfectio- 
num or actualitas omnium actualitatum with its origin in God. Among Scotists it is 
disputed whether the existentia (absoluta) Dei or the infinitas as a transcendental 
mode represents that moment which ultimately constitutes the essence.92 

A third route taken by way of explanation is to single out one attribute 
which primarily characterizes God, distinguishes him from all other beings 
and as such also implies the more general determinations of essence. Simply 
pointing to God's esse a se seems too vague to the proponents of this position. 
Analogously to defining man by maintaining that what specifically differen- 
tiates him from all other living beings is the fact that he is endowed with rea- 
son, numerous authors seek God's metaphysical constitutive in his intellec- 
tuality, that is, in the esse intellectivum?? or the intellectio actualis.9* Since the 


88 See Recupito, Theologia, vol. 1, lib. 3, qu. 10, 268a-280a; Bernaldo de Quiros, Selectae dispu- 
tationes, disp. 17, s. 6, 140a-b. 

89 See Bernaldo de Quiros, Selectae disputationes, Index, qu. 3, a. 7, n. 53-54, 637a-b. 

90 See Gil, Commentaria theologica, lib. 2, tr. 1, c. 3.14, 430a-434b. 

91 Francisco Amico SJ, Cursus theologicus, vol. 1 (Douai: 1640), disp. 3, s. 4, n. 79-89, 46b-48a. 

92 See Bricefio, Prima pars celebriorum controversiarum, vol. 1, contr. 1, a. 4, n. 43-44, 74a-b, 
who himself advocates the first option; see contr. 5, a. 2, 260b-269b. 

93 See Borrull, De essentia, disp. 5, s. 6, 213-218. 

94  SeeFasolus, In Primam partem, vol. 1, qu. 4, a. 2, dub. 7, 166b-168b. 
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distinction between actus primus and secundus (or between intellectio radi- 
calis and intellectio actualis) is of no real significance in God and can again be 
expressed at best as a virtual distinction, these positions are basically identical. 
They regard divine knowledge as the epitome of his life and the root of all 
his actions. A few authors in addition expressly include God's willing in the 
definition of the metaphysical constitutive.95 In historical retrospect, this third 
way opens up possibilities of mediating between scholasticism's metaphysical 
doctrine of God and the idealistic conceptions of God that played a crucial role 
in shaping the modern age that followed. 


3.3 Divine Omnipotence and Its Connection with the Problem of God's 
Relationship to Possible Creatures 

Within the limited scope of this chapter it is not possible to portray the dis- 
cussion of all the individual attributes of God in early modern scholasticism. 
Instead, just one is to be selected as an example. We shall choose God's omni- 
potence because this predicate possesses an important close connection to 
the areas of God's knowing and willing — areas that, as we have already men- 
tioned, were particularly intensively elaborated in the early modern period. 
Furthermore, divine omnipotence is among those properties that still today 
regularly receive attention in the philosophy of religion. We shall once again 
take texts from Suárez as our starting point.?® 

According to Suárez, we encounter God's omnipotence as that active 
potency which is the prerequisite for his works ad extra. The processions 
within the Godhead spoken of in Trinitarian doctrine are not conditioned by 
this potency. They are not to be understood as productions of effects by a cause. 
Rather they develop of a relationship between producens and productum that 
is peculiar to them. According to Suárez, the attribution of *omnipotence" to 
God follows from the statement, which is also philosophically sound, that God 
is the first cause of all creaturely things.” Based on what is for Suárez the cen- 
tral determination of God's essence, the concept is to be explained as far as its 
content is concerned as ens infinitum: like God's essence, the potentia Dei, too, 


95 See the references in Bernaldo de Quiros, Selectae disputationes, disp. 17, s. 4, n. 32, 39b. 

96 See Domenico Ferraro, "Il dibattito sulla Potentia Dei nella seconda scolastica," in Potentia 
Dei: Lonnipotenza divina nel pensiero dei secoli XVI e XVII, eds. Guido Canziani, Miguel 
A. Granada, and Yves Charles Zarka (Milan: 2000), 157-172; Mariano Álvarez, "La omnipo- 
tencia de Dios y el principio de contradicción en Francisco Suárez," in ibid., 173-193; Maria 
Socorro Fernández García, "La omnipotencia del absoluto en Suárez: La necesidad de una 
perfección infinita,” Revista Española de Filosofía Medieval 18 (2011), 179-192. 

97 See Francisco Suárez, Disputationes metaphysicae, disp. 30, s. 17, n. 2, Op. 26, 207a-b. 
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is a capacity which is of itself unlimited, indeed infinite, both intensively and 
extensively. 

The intensive infiniteness of God's efficacy means that it is infinite in its per- 
fection. This is shown in its implementation. God does not require some kind 
of mediating principle in order to act externally but possesses this capacity 
directly by virtue of his essentia infinita. God's omnipotence is independent of 
factors of any kind outside himself?8 which for Suárez has the corollary that 
whatever a second cause is capable of bringing about God can realise by his 
own power. Furthermore, whenever he acts in creation, he acts freely, not out 
of necessity. 

How is this intensively infinite potency also put into effect extensively, that 
is, with respect to its objects, as an infinite potency? Faced with this question, 
Suárez considers two answers to be unconvincing. On the one hand, the exten- 
sive infiniteness of the potentia Dei is not to be proved solely by arguing that 
God could at any time improve some quality of a thing or increase quanti- 
tative determinations. The extensive infiniteness of omnipotence is thus not 
guaranteed by the fact that God could always make a body faster or increase 
the number of stars in the heavens whenever he wanted. This would prove 
"too little" because both possibilities could also be realised by effective powers 
that are in principle limited. By contrast, it would be wanting to prove "too 
much” to hold that God as all-powerful must be in a position to produce a sin- 
gle "substance that is as such essentially infinite" For a being of this kind is to 
be considered self-contradictory for the creaturely sphere.** It would, after all, 
have to be omnipotent itself, which would contradict the character of its crea- 
tureliness at least to the extent that it would also imply an ability to produce 
itself and to detach itself from God's domain.!°° God's power as omnipotence 
cannot, however, be communicated to any creature. Suárez also sees it as an 
exaggerated attempt to offer proof to argue that extensively God's omnipo- 
tence must include the ability to bring about everything it is capable of in one 
single act.!°! Here, too, according to Suárez something is being stated that is 
impossible from the perspective of the creatures. On the contrary, God is not 


98 See Suárez, De Deo uno, lib. 3, c. 9, n. 3-5, Op. 1, 225a-b. 

99 See Suárez, De Deo uno, lib. 3, c. 9, n. 9, Op. 1, 226b-227a. 

100 See Suárez, Disputationes metaphysicae, disp. 30, s. 17, n. 18, Op. 26, 211b-212a. A more 
controversial question is whether God could bring about an "infinitum in intentione, aut 
magnitudine, vel multitudine"; with Aquinas, Suárez views this possibility as doubtful, 
without wanting to make a final decision on the controversy. 

101 See Suárez, Disputationes metaphysicae, disp. 30, s. 17, n. 7, Op. 26, 208b. This problem was 
regularly discussed by the Jesuit authors of the time. 
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able to effect “everything that is creaturely possible” at once, but only individu- 
ally and separately.!% From these distinctions it follows that an adequate defi- 
nition of God's power in accordance with its extensive infinity must combine 
with one another the elements of having both a quantitatively and a qualita- 
tively unlimited effect: God could “infinitely produce more and more perfect 
kinds of things in the genus or on the [ontological] level of substances.”3 The 
idea can also be developed a priori starting from the infiniteness of the divine 
essence: God's essence is infinite, therefore creatures can participate in him in 
ever new and inexhaustible ways.!0^ 

If God’s omnipotence is explained by citing the objects peculiar to it, it must 
be noted that the potentia Dei extends to “everything that is possible,” that is, 
to everything that does not contain an intrinsic contradiction.! This logical 
criterion for the possible objects of God's omnipotence is at the same time a 
crucial metaphysical criterion. Whether something can be brought into real 
existence by God is determined by whether it is simply among those things 
that are potentially *being."06 To this extent the question of God's omnipo- 
tence proves to be very closely connected with another basic problem of meta- 
physics, the question of the ratio entis.17 By including a logical definition of 
the possibile in the definition of divine omnipotence Suárez attempts to avoid 
the problem of circularity that had already become obvious in a number of 
medieval theologians who had advocated a definition of potentia Dei and pos- 
sibile in an interrelationship.!08 

Many of the repeatedly discussed cases in connection with the objects of 
God's omnipotence can already be adequately clarified on the basis of the 


102 See Suárez, Disputationes metaphysicae, disp. 30, s. 17, n. 16, Op. 26, 211a-b. A different argu- 
ment is proposed by Arriaga, In primam partem, disp. 40, s. 2, n. 17, 430b: "Unde semper in 
hac materia dico, ea sola a Deo non posse simul produci, quae sunt inter se contraria, aut 
essentialiter successiva, quod nec per umbram habent infiniti homines aut Angeli: nullus 
enim alteri repugnat. Unde quotquot a Deo cognoscuntur, possunt produci simul.” 

103 See Suárez, De Deo uno, lib. 3, cap. 9, n. 9, Op. 1, 226b. 

104 See Suárez, De Deo uno, lib. 3, cap. 9, n. 10-11, Op. 1, 227a. The case for its being possi- 
ble to deduce God's omnipotence from his infinite essence is also made by Vázquez, 
Commentariorum in primam partem, disp. 104, cap. 1, 1, 781b. 

105 Suárez, De Deo uno, lib. 3, cap. 9, n.1, Op. 1, 224b. 

106 See also Suárez, Disputationes metaphysicae, disp. 30, s. 17, n. 10, Op. 26, 209a. 

107 SeeSchmutz, La querelle des possibles, 1, 61. 

108 This problem was already referred to by Báñez: Schmutz, La querelle des possibles, 1, 59; 
later it was made a regular subject for discussion by the scholastics. See also Gian Pietro 
Soliani, "La connessione necessaria in Suárez tra assolutezza di Dio e assolutezza del pos- 
sibile,” in Francisco Suárez, 1617-2017. Atti del convegno in occasione del IV centenario della 
morte, eds Cintia Faraco and Simona Langella (Capua: 2019), 125-142. 
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definitions proposed by Suárez. For example, one can exclude the idea that 
God can make a past event not to have happened. He could only have pre- 
vented it from happening in the past. However, after it has come about, it is 
outside his power to control since the ontological determination of the event 
is essentially linked to the point of time at which it occurred and any theory 
to the contrary would amount to saying that something could have simultane- 
ously been and not been. But the actions that are not possible for God comprise 
not only those which imply a contradiction ontologically (in genere entis) but 
also those which “contradict divine goodness,” for example lying or breaking a 
promise that has been made.!°9 For the latter would imply a self-contradiction 
of the divine will, which is necessarily committed to good.!!? Although seven- 
teenth century authors do not yet deal explicitly with the question of theodicy 
in this context, it is nevertheless possible to recognise here the fundamental 
openness of their discussion of omnipotence to the inclusion of this problem. 

On the other hand, Suárez expressly addresses the topic of how God's 
unlimited capacity to make his creation ever more 'perfect' — a faculty pre- 
supposed in the definition of omnipotence — must be understood. We have 
already indicated that, according to Suárez, by virtue of his omnipotence God 
is capable in principle of at any time producing new and better types of sub- 
stances within the de facto existing universe, which was created by him as the 
result of his free decision. Suárez is alluding here to Aristotle's comparison of 
the species with the natural numbers: in both cases it would be possible to 
continue adding up ad infinitum!!! since in the finite there is no "supreme spe- 
cies" that would eminently contain all the others (this can only be stated of 
the infinite essence of God). The proposition already inculcated in the Middle 
Ages (against Wyclif among others) by the Church's Magisterium”? that God 
could always create other (and better) kinds of things than he in fact has is in 
Suarez's opinion particularly easy to understand with respect to the created 
“simple substances, i.e. the angels. There is no reason why God could not at 
any time create an angel qualitatively superior to those that hitherto come 
closest to the divine essence (like Michael or Lucifer!!?) — for God's essence 
is at no time *exhausted" by any creature. Suárez doubts, however, whether a 


109 See Suárez, De Deo uno, lib. 3, cap. 9, n. 21, Op. 1, 229b. 

110 Some Jesuits use this statement in polemics against the Thomist understanding of an 
all-embracing praedefinitio of all human acts by God; see Borrull, De essentia, disp. 8, s. 2, 
n. 13, 321. 

111 See Suárez, Disputationes metaphysicae, disp. 30, s. 17, n. 20, Op. 26, 212b. 

112 See Suárez, De Deo uno, lib. 3, cap. 9, n. 24, Op. 1, 230a-b. His contemporaries appeal to this, 
too; see Vázquez, Commentaria in primam partem, disp. 106, cap. 3, 1, 794b-795a. 

113 See Suárez, Disputationes metaphysicae, disp. 30, s. 17, n. 19, Op. 26, 212a-b. 
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similar optimizability exists with respect to a composite substance like man. It 
becomes even more complicated if one looks at certain accidental properties 
of the creatures, and these difficulties are increased by theological reflections. 
For example, Suárez holds it to be impossible that the hypostatic union as it is 
realised in Christ could be replaced by a better alternative.!^ The same is true 
of a spiritual creature in the visio beatifica.!5 A further distinction that has to 
be made here is the question of whether the interplay between the concrete 
elements of creation would be optimizable through interventions at the level 
of individual ones. The surpassability of each individual species rerum does 
not mean that the ordines rerum must be capable of improvement in the same 
way. This applies not only to the overall cosmic order; it also refers to the divi- 
sion into specific classes of living things (such as the classification of beings 
as inanimate, as living entities that are plants, those endowed with senses and 
those with reason). Suárez doubts that the world is optimizable with respect 
to these basic structures,!6 but he does not go into this in greater detail in the 
present context. The significance of this aspect in the modern-day theodicy 
debate is well known. We can note in passing that the optimism argument pos- 
sesses a long pre-history in early modern scholasticism before Leibniz." 
What has been discussed so far represents a series of individual speculative 
questions. These include, among others, the discussion of the relationship of 
omnipotence to the divine essence and its main powers, namely intellect and 
will;!$ which leads back to the topic of the distinctions in God. Of importance, 
too, are deliberations on how God's almighty acts relate to the second-cause 
actions of the creatures; they directly reflect the various theories about the 
concursus divinus. Finally, the difference between philosophical and theologi- 
cal epistemological orders comes up in the context of discussing whether the 
definition of divine omnipotence by pointing to the 'possible' can stand up in 
the face of the faith conviction that there are in God's actions 'supernatural' 


114 See Suárez, Disputationes metaphysicae, disp. 30, s. 17, n. 22, Op. 26, 213a-b. 

115 See Suárez De Deo uno, lib. 3, cap. 9, n. 26, Op. 1, 230b-231a. 

116 See Suárez, De Deo uno, lib. 3, cap. 9, n. 27, Op. 1, 231a. Similarly Vázquez, Commentaria in 
primam partem, disp. 107, c. 2-3, 1, 797a-798a. 

117 See Sven K. Knebel, “Necessitas moralis ad optimum (1): Zum historischen Hintergrund 
der Wahl der besten aller móglichen Welten," Studia Leibnitiana 23 (1991), 3-24; Tilman 
Ramelow, Gott, Freiheit, Weltenwahl: Der Ursprung des Begriffes der besten aller móglichen 
Welten in der Metaphysik der Willensfreiheit zwischen Antonio Pérez S.J. (1599-1649) und 
G.W. Leibniz (1646-1716) (Leiden: 1997). 

118 See an overview of the theses in Borrull, De essentia, disp. 8, s. 4, n. 40, 335; Muniessa, De 
essentia et attributis, disp. 9, s. 2, 178a-180b. 
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effects, too, i.e. ones whose intrinsic possibility per definitionem cannot be cap- 
tured by natural reason. 

The perhaps most interesting speculative debate to develop in the wake 
of reflecting on omnipotence concerns the metaphysical consequences of 
defining it by having recourse to the 'possible things, more specifically to the 
resultant relationship between God and these possibles.!? The central ques- 
tion is: how it is to be understood that God is evidently related from all eternity 
to the possibilia, the possible things defined by the non-repugnance of their 
own essential determinations, even though his omnipotence is nonetheless to 
be regarded as a property belonging essentially to him? Can any manner of 
being independent of God be attributed to the possibles? A look at a few of 
the particularly representative positions taken by theologians will reveal the 
relevance of this problem.!20 

Suárez denies that possibles have real being before being actualised in 
God's creation.!?! With this he clearly dissociates himself from a realism 
of ideas such as was advocated in the medieval discussion by, for example, 
Henry of Ghent. But nor does Suárez wish to confirm even the weakened 
variant as found in Scotus and the Scotists, according to which the possible 
things possess from all eternity a simple being, known as “objective being," in 
the divine intellect. This thesis would imply maintaining that God must first 
know the possible things before he can then will and realise them; according 
to Suárez, however, God's omnipotence is ontologically superordinate to the 
knowledge of the possible things.!?? God is not efficacious only inasmuch as 
he knows or wills something, but directly as infinite "essential" being, which 
is of itself capable of producing every manner of creaturely participation.!23 
So, as we have already stressed, unlike the creatures, God does not require 
any kind of mediating power but is as himself, by virtue of his divine being, 
the proximate principle of all actions.!?* Knowing and willing, through 
which, according to our understanding, God's omnipotence is realised, are 
enactments that are really identical with the essence — only different from 
our perspective — which apply the universal efficacy lying in the infiniteness 


119 See Schmutz, La querelle des possibles. The following discussion has recourse throughout 
to the text selection and the results of this groundbreaking study. 

120 Acontemporary overview of the positions is provided by Borrull, De essentia, disp. 8, s. 5, 
n. 49, 339-340. 

121 See Suárez, Disputationes metaphysicae, disp. 30, s. 2, n. 2, Op. 26, 229b; disp. 20, s. 1, n. 30, 
Op. 25, 753b. 

122 See Suárez, De Deo uno, lib. 3, cap. 2, n. 11, Op. 1, 199a. 

123 See Suárez, Disputationes metaphysicae, disp. 30, s. 17, n. 45, Op. 26, 221a. 

124 See Suárez, Disputationes metaphysicae, disp. 30, s. 17, n. 46, Op. 26, 221b-222a. 
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of the essence to concrete objects. For his thesis Suárez appeals to Thomas 
Aquinas.!25 

It is difficult, though, to simply identify his position, one which was sup- 
ported by a number of Jesuits, with that of the Thomists. The latter hold that 
God's knowledge of the possible things is the result of their being contained in 
the divine essence. When God, so the Thomists argue, reflects on his essence 
as omnipotence, as the universal ground on which the world is made possi- 
ble, he at the same time recognizes the possible creatures and in recognising 
them produces them. This is why strict 17th-century Thomists can continue 
to maintain that the possibility of things is due totally to God's omnipotence; 
the eternal truths of things are grounded in the truth of the divine essence 
even though they are intellectually distinguishable from it. Suárez, on the 
other hand, speaks again and again of an aptitudo ad existendum belonging to 
the possible even before it is realized. At least the logical non-repugnance of 
the contents must be presupposed in order for the things to be knowable and 
“creatable” for God at all.!2° Despite all the differences from Scotus, one can- 
not fail to notice a similarity here between Suárez and Scotist negative deter- 
mination of the possibles as formally distinct from the divine essence. To a 
certain extent, so Jacob Schmutz concludes, Suárez attempted to combine the 
established Thomist and Scotist arguments with one another without clearly 
aligning himself with one side or the other.?7 This mediating attitude, which 
one can observe in many places in Suárez's works, will undoubtedly have con- 
tributed to the enormous success of his metaphysics in early modern times far 
beyond the Jesuit school, but it has repeatedly raised doubts as to the convin- 
cing consistency of his approach. Other authors of the period strove for unam- 
biguousness, doing so “in the sense of a greater affirmation of the autonomy 
of the possibles or, on the contrary, in the sense of a greater affirmation of the 
divine omnipotence or omniscience as their extrinsic foundation.”!28 

The Castilian Jesuit Gabriel Vázquez (1549-1604) chose the first path. He 
departs more clearly than Suárez from the givens of the Augustinian-Thomist 
tradition when he teaches that God does not know things “in himself” insofar 
as he is their cause, i.e. not through cognizing his own essence. Accordingly, 
God's omnipotence is in no way to be regarded as the prerequisite for knowing 


125 See Thomas Aquinas, S. Th. 1, 19, 4 ad 4; 1, 25, 1 ad 4. 

126 See Suárez, De Deo uno, lib. 3, cap. 9, n.13, Op. 1, 227b. 

127 See Schmutz, La querelle des possibles, 1, 258-260. 

128 See Schmutz, La querelle des possibles, 1, 260: “...dans le sens d'une plus grande affirma- 
tion de l'autonomie des possibles, ou au contraire dans le sens d'une plus grande affirma- 
tion de la toute-puissance ou de la science divine comme leur fondement extrinseque.” 
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the possibles.!2* It does not belong to the definition of the possibilia. Vázquez 
instead reverses the relationship maintained by the Thomists: God does not 
know the possible things as being contained in his essence; rather his know- 
ing is like a mirror in which the possibility of the creatures becomes visible 
without the act of cognition, or the divine essence that is really identical with 
it, being the actual constitutive reason for this being-possible.!3% Supporters 
of Vázquez, such as the Jesuit Cardinal Juan de Lugo (1583-1660),?! further 
radicalized his statements. Naturally one can accuse this view — as its Thomist 
critics immediately did — of displaying a problematic dependence of God 
on the possible creatures. Vázquez's intention is, however, the exact oppo- 
site: when God beholds his own essence, he moves at a level of cognition that 
is as a matter of principle to be distinguished, even in its mere possibility, from 
his cognition of the creatures. Even in a world without possible creatures or 
with other creatures than are possible now, this self-knowledge of God would 
not change.!?? A transcendental relationship of God to the possibles is to be 
rejected.!33 This statement, which is evidently directed at Suárez, corresponds 
to the thesis in Vázquez's Trinitarian theology that the possible things must not 
be counted as belonging to the divine knowledge from which the Father begets 
the Son.!3* God is the one who is totally and utterly independent of the world, 
radically dissimilar to it, for which reason any change to it, even at the most 
fundamental ontological level, would not affect him.!9 In order to safeguard 
this, Vázquez embraces the risk of a certain autonomization of the possibles as 
obiecta secundaria of divine knowing. 

Critics of this solution soon emphatically pointed out the difficulties it 
brought with it: does not God seem strangely passive in his knowledge of pos- 
sible things, as the mirror metaphor used by Vázquez would seem to confirm? 
Does this not subordinate God's intellect and his omnipotence to the intelligi- 
bility of the world? Vázquez appears not to give any consistent explanation of 


129 Vázquez, Commentaria in primam partem, disp. 60, cap. 2, n. 7, 1, 366a. 

130 See Vázquez, Commentaria in primam partem, disp. 60, cap. 2, n. 5, I, 365b-366a; c. 3, I, 
366b-367a. 

131 See Schmutz, La querelle des possibles, 1, 184-185. 

132 See Vázquez, Commentaria in primam partem, disp. 104, cap. 6, n. 27, I, 788a: "Quare si 
aliqua creatura ex his, quae fieri possunt, implicaret contradictionem, imo etiamsi nulla 
esset possibilis, Deus in seipso esset aequalis perfectionis atque modo est." 

133 See Vázquez, Commentaria in primam partem, disp. 104, cap. 6, 1, 786a-788b. 

134 See Vázquez, Commentaria in primam partem, disp. 143, cap. 3-5, 11, 208b-212b. 

135 See Vázquez, Commentaria in primam partem, disp. 60, cap. 2, n. 8, 1, 366b: "Deus autem 
non continet in se formaliter rationem creaturarum; imo in se omnino dissimilis est, ergo 
cognitus prius non potest esse medium cognoscendi creaturas." 
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the metaphysical status of the possibles prior to creation.!?6 Hence it is not sur- 
prising that the search for alternative solutions to the problem was continued. 
A thesis radically opposed to Vázquez which supports as close a connection 
as possible between God's essence and the possibility of things is to be found 
in the writings of the Jesuit Antonio Pérez (1599-1649), lauded by his contem- 
poraries as theologus mirabilis?" In his opinion it is impossible that God is 
supposed to cognize the possibles directly in themselves without taking the 
path of self-knowledge. But Pérez, too, does not simply return to the Thomist 
position according to which God knows the possibles in his essence inso- 
far as this is the universal cause of the creatures or insofar as the exemplary 
ideas of the creatures are virtually contained in his essence. For Pérez, God 
does know everything “in” his divinity, but not “out of” his divinity. A central 
premise in this is the complete indivisibility of divine knowledge: the Godhead 
is in the strict sense the sole, indistinct object of that knowledge which God 
accomplishes in one single undivided act. The distinction between primary 
and secondary objects of divine cognition is irrelevant for Pérez — without any 
further presuppositions, God knows everything “in his word.”!38 God alone is 
the eternal truth, in which every other truth is seen and thus at the same time 
constituted in its possibility. God himself is the non-contradictoriness which 
releases all possible things from itself. But with this the intrinsic possibility of 
each and every creature in the strict sense becomes a determining moment of 
God himself. The Godhead is in Pérez's novel terminology unicus rerum status 
quidditativus.13% One could say it is the whole world in the ontological status of 
its pure determination of essence.!*0 

Pérez's teaching was considerably stimulated by the work of the Franciscan 
Peter Auriol (ca. 1280-1322).1*! God, so later supporters of Pérez stated, is the 
"possibility of the possible things, the impossibility of the impossible ones, the 
necessity of the necessary ones"? Our distinguishing the possibles from God's 


136 See Schmutz, La querelle des possibles, 1, 212-215. 

137 SeeSoliani, Lapparire del bene, 194-281. 

138 See Antonio Pérez SJ, In primam partem D. Thomae tractatus quinque (Rome: 1656), De 
scientia Dei, disp. 2, a. 2, cap. 3, n. 28, 151a. 

139 See Pérez, In primam partem, De scientia Dei, disp. 2, a. 2, cap. 3, n. 50, 155b; quoted in 
Schmutz, La querelle des possibles, 1, 399. See also Jacob Schmutz, “Les innovations concep- 
tuelles de la métaphysique espagnole post-suarézienne: Les status rerum selon Antonio 
Pérez et Sebastián Izquierdo,” Quaestio 9 (2009), 61-99; Soliani, L'apparire del bene, 158-177. 

140 See Pérez, In primam partem, De scientia Dei, disp. 1, a. 1, cap. 10, n. 193, 144a. 

1431 SeeTheoKobusch, Die Philosophie des Hoch- und Spätmittelalters (Munich: 2011), 406—410. 

142 See Schmutz, La querelle des possibles, 1, 441.450, including reference to, for example, 
Gaspar de Ribadeneyra, De scientia Dei, disp. 6, cap. 4, n. 30 (Alcalá: 1653), 161a: “Ergo 
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essence is to be ascribed solely to our reasoning, based as it is on creation (per 
denominationem extrinsecam). In truth God is the intrinsic possibility of every 
creature, including the mosquito or the grain of sand, for their being possible 
is directly posited with God's self-understanding; with the possibility of the 
least creature God's essence itself would be called into question. Faced with 
this concept of “connectionism,’ as later proponents of Pérez's approach expli- 
citly called it, the separation between knowledge of essence and knowledge 
of possibles in God — as was advocated by, for example, Vázquez — is bound to 
appear veritably “Manichaean.”!# With this, at least at the level of reflection 
on essence, early modern scholastic thinking arrived at a monistic concept!^^ 
whose radicalism already seems to contain overtones of the later teaching of 
Spinoza.!# 
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CHAPTER 6 
Biblical Criticism 


Fernando Domínguez Reboiras 


1 Scholasticism and Biblical Criticism 


The criticism of the Bible, though originating on the margins of academic 
endeavor, has developed in lively debate with scholastic intellectual culture. 
Even though the scholastics did not accept the humanist call for a critical-phil- 
ological revision of Holy Scripture as either provocation or task, this does not 
mean that they reacted indifferently to the growing demand for a philological 
reappraisal of the wording of the Bible. 

The relationship between scholasticism and Biblical Criticism during the 
early modern period is the result of a complex process that is closely linked 
to fundamental developments in the history of theology and scholarship. The 
main focus is on the upheavals caused by humanist pressure to return “ad fon- 
tes' and the biblical turn of the Reformation. In parallel to the new studies 
required by biblical philology and now direct access to reprinted sources of 
the Church Fathers, the rabbinical commentaries also received considerable 
attention.! 

The conflict between Biblical Criticism and scholasticism could not be 
avoided, but it was exclusively a methodological discussion: it was about fun- 
damental principles of scholastic scholarship. The humanist revival of ancient 


1 On the relationship between scholasticism and Biblical Criticism, and for its theologi- 
cal background, see Wolfhart Pannenberg, Wissenschaftstheorie und Theologie (Frankfurt 
am Main: 1977); Walter Kasper, “Die Wissenschaftspraxis der Theologie,’ in Handbuch der 
Fundamentaltheologie, vol. 4, eds Walter Kern et al. (Freiburg: 1988), 252-277; Heribert 
Smolinsky, “The Bible and its Exegesis in the Controversies about Reform and Reformation,’ in 
Henning Graf Reventlow and Benjamin Uffenheimer (eds), Creative Biblical Exegesis: Christian 
and Jewish Hermeneutics through the Centuries, Sheffield 1988, 115-30; Edward Farley, 
Theologia: The Fragmentation and Unity of Theological Education (Philadelphia: 1989); 
Giuseppe Alberigo, "Sviluppo e caratteri della teología como scienza,” Cristianesimo nella sto- 
ria 11 (1990), 257—274; Erika Rummel, “Et cum theologo bella poeta gerit: Der Konflikt zwischen 
Humanisten und Scholastikern erneut aufgegriffen," Jahrhundert Journal 23 (1992), 713-726; 
eadem, The Humanist-Scholastic Debate in the Renaissance and Reformation (Cambridge 
Mass./London: 1995); Fernando Domínguez Reboiras, “Der eine Text und die Pluralitát der 
Deutungen: Der Literalsinn der Schrift zwischen Humanismus und Scholastik,” in Theologie 
aus dem Geist des Humanismus, eds Hilary Mooney et al. (Freiburg: 2010), 57-83. 


€ KONINKLIJKE BRILL NV, LEIDEN, 2022 | D01:10.1163/9789004296961 008 


166 DOMÍNGUEZ REBOIRAS 


literature proffered a refined set of general philological instruments, which 
led to the question of what role philology had to play in the methodological 
and programmatic writings of those fields of academic enquiry — not only 
theology — which were largely based on exegetic practices. A peaceful coexis- 
tence of text-oriented and topic-oriented presentation of the contents of faith 
increasingly emerged. The later consolidation of both procedures to separate 
disciplines (exegesis and dogmatics) is a peculiarity of theology. Still, it clearly 
shows the importance of the discussion within the theological operation. This 
clear separation of duties was later used by scholastic teachers to free them- 
selves from the tedious and annoying work on the text. 

The literal sense, for Thomas and the scholastic tradition valid only in theo- 
logical argument, demanded linguistic abilities and knowledge of the original 
languages of the Bible. The biblical philologists claimed that the application 
of linguistic rules and methods could produce not only a plurality of inter- 
pretation possibilities, but also help determine the right or wrong, the better 
or worse interpretation. The knowledge and mastery of the original languages 
became the crucial competence of the interpreter of the Bible. External knowl- 
edge (biblical languages, realities, alternative manuscripts or version of a text, 
commentaries), then, was used to determine the meaning of a text in a process 
of approximation. The correct interpretation of biblical lore was made avail- 
able through skills and knowledge that could not be learned from the theolo- 
gians. This was an unacceptable premise for the scholastics. 

The actual dichotomy was clearly apparent in the different assessment of 
the relationship between Sacred Scripture and ecclesiastical teaching, which 
ultimately forced orthodox scholasticism to arm itself against the critical 
philological interpretation of Scripture. The scholastic teachers were forced 
to comment on the delicate relationship between normative expectations 
of interpretation and the new philological methods. The problem lay in the 
many possibilities of the interpretation of the biblical text revealed by Biblical 
Criticism and analysis of the writings of the Fathers as well as in the deter- 
mination of the content and justification of theological guidelines: What is 
the right faith? Who decides? The Roman Church and its scholasticism took 
a clear position: Scripture was considered obscure in principle and in need of 
explanation; the pope, patristic tradition, and conciliar literature gave the cor- 
rect interpretation. The Reformers no longer recognized these authorities and 
replaced the dogma of darkness (obscuritas) of Scripture with that of claritas 
scripturae. Accordingly, Scripture was in principle comprehensible and self- 
explanatory, and functioned as the only authority from which moral norms 
and theological and liturgical instructions were derived. For the reformed 
churches, exegesis not only served as a critical tool in relation to traditional 
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theology, but in the long term founded a doctrine and practice which turned 
away from the Roman church not least because the latter was accused of not 
following the Bible.? 

Especially in Spain a struggle developed in the context of hermeneutic 
considerations on the literal sense which was observed with increasing sus- 
picion not only by theological faculties but also by the Inquisition. An extra- 
academic authority stepped forward which would play a major role in the 
development of critical work on the Bible. An investigation of this fact prom- 
ises valuable insights not only for the history of theology and ideas, but also 
for the imposition of social and moral norms by the early modern church 
and state. The study of the relationship between Bible Criticism and scho- 
lasticism in Spain, in other words, takes us beyond the realm of contained 
scholarly debate.3 


2 Medieval Premises 


The flowering of biblical philology in early modern times is due not least to the 
favorable conditions of Spanish educational traditions and institutions. The 
rich yield of Biblical Criticism in the early modern period, which emerged in 
Spain both inside and outside scholastic centres,* shows that there at least the 
critical handling of the Bible was not a modern phenomenon, but a historical 
continuum across epochal borders. Already since the late Middle Ages an inter- 
est in biblical philology had become apparent in theological work. Its origins, 
though, do not necessarily have to be identical with the causes - humanism 


2 Marius Reiser, Bibelkritik und Auslegung der Heiligen Schrift (Tübingen: 2011) asks for a more 
differentiated consideration of the motives and the circumstances of the development of 
modern exegesis, especially in the "Introduction," 4-38. 

3 On the history of 16th-century Spanish exegesis, with detailed bibliographical informa- 
tion: Emilia Fernández Tejero and Natalio Fernández Marcos, "Scriptural Interpretation in 
Renaissance Spain,’ in Hebrew Bible / Old Testament: The History of Its Interpretation. vol. 
II: From the Renaissance to the Enlightenment, ed. Magne Sæbø (Göttingen: 2008), 231-253. 
A complete repertory of Spanish early modern exegesis with sources and secondary litera- 
ture: Klaus Reinhardt, Bibelkommentare spanischer Autoren (1500—1700), 1. Autoren A-LL, 11. 
Autoren M-Z (Madrid: 1990-1999). 

4 Martin Grabmann, Die Geschichte der katholischen Theologie (Freiburg: 1933), 155, describes 
the century after the Council of Trent as "saeculum aureum exegeseos catholicae,” and 
adds: "Die Exegese nahm gleich anfangs besonders in Spanien und bei den Jesuiten einen so 
grossartigen Aufschwung, dass für die folgende Zeit kaum noch etwas zu tun übrig blieb und 
jahrhundertelang an den damals erzeugten Früchten gezehrt werden konnte." 
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and Reformation — generally and sometimes uncritically assumed for the rest 
of Europe.? 

It should be noted, first of all, that the use of philological principles to 
understand the respective revelation of God was not something specifically 
Christian. However, the relationship between Word and Scripture in their 
Revelation is quite different among Christians than in Judaism and Islam. In 
the Torah and the Qur'an, Hebrew and Arabic appear in a harmonious form: a 
word and a script in a single language, which is considered the language in 
which God spoke, and a script which He determined to the last letter. The 
study of these languages and scriptures becomes worship and the theologian 
who performs this service is the true and legitimate interpreter and transmit- 
ter of the divine message. 

In Christianity, on the other hand, the process of taking over Holy Scripture 
contains a unique and important element: translation. This makes the rela- 
tionship between God's Word and Scripture much more complex: one does 
not necessarily read the Word of God in the original language. The reading of 
a translated text has considerable consequences for the understanding of the 
revealed message. Above all, this presupposes that Christians pay more atten- 
tion to the content than to the form of revelation. The Christian interpreter 
tends to formulate truth in beliefs or dogmas. He is inclined to see the Bible as 
a place where the basic truths of its faith and thus the principles of theological 
argumentation are found. 

The relationship of Spanish Christians to biblical philology has its origin 
and its explanation in the long direct encounter of these Christians with 
other religions. In the rest of Europe, Biblical Criticism was a consequence of 
humanist enthusiasm for the sources of the Bible. Spanish biblical philology, 
on the other hand, was a fruitful synthesis of Christian and Jewish exegesis, 
distinctively shaped throughout the Middle Ages through the coexistence of 
the three religions and their mutual influence. 


5 An overview of biblical studies in Spain up to the Council of Trent can be found in Klaus 
Reinhardt and Horacio Santiago Otero, Biblioteca bíblica ibérica medieval (Madrid: 1986). 
On biblical philology in the Spanish Middle Ages: Ottavio di Camillo, El humanismo castel- 
lano del siglo XV (Valencia: 1976); Carlos Carrete Parrondo, Hebraístas judeoconversos en la 
Universidad de Salamanca (siglos XV-XVI) (Salamanca 1983); M. Jean Sconza, History and 
Literature in Fifteenth-Century Spain: An Edition and Study of Pablo de Santa Maria's Siete 
edades del mundo (Madison: 1991); Gaspar Morocho Gayo, “La filología bíblica del human- 
ismo renacentista: Continuidad y ruptura,” in Actas Congreso internacional sobre Humanismo 
y Renacimiento, vol. 1, ed. Maurilio Pérez González (León: 1998), 127-154; Horacio Santiago- 
Otero and Klaus Reinhardt, La Biblia en la Península ibérica durante la edad media (siglos 
XI-XV): El texto y su interpretación (Coimbra: 2001). 
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On the one hand, many Christian scholars — but especially those who had 
converted from Judaism — took up and exploited the sources of the Spanish 
Jewish philological tradition; on the other hand, the confrontation with Islam 
and the Jewish Torah among Christian theologians inserted a certain aversion 
to the philological treatment of sacred texts, so that the “philologia sacra" 
was regarded as a specifically Islamic or Judaizing activity. Many Christian 
theologians therefore regarded Hebrew Biblical philology as a non-Christian, 
Judaizing occupation and rejected it with sometimes missionary zeal. This 
reluctance also led to an overvaluation of speculative theology in Spain 
because it found its identity as specifically Christian theology in contrast and 
comparison with Jewish and Muslim philological-exegetical tradition.® 

Thus, a linguistic interpretation of Scripture focused on the wording was 
regarded as a non-Christian, rather Islamic and Jewish activity. Jewish converts, 
the so-called “conversos, still played a major role in the dispute over exegesis. 
Their knowledge of Hebrew exceeded that of the *old Christians" many times 
over, a knowledge they used to reject some common reading and to accept 
new exegetical results. When the Spanish Inquisition, founded in 1478, began 
its work, the conversos became its central concern. Inquisitorial zeal reinforced 
the already existing process that detached Spanish society from its Jewish past, 
i.e. turning it against the conversos, who could neither be accepted into higher 
offices nor into most religious communities and into the academically highly 
significant “colegios mayores." 


3 The University of Alcalá: An Alternative Concept of Theological 
Education 


Christian biblical philology in Spain flourished at the beginning of the 16th 
century because of Cardinal Ximénez de Cisneros, founder of a university in 
Alcalá de Henares (Complutum) infused with a certain anti-scholastic spirit. 
The Complutense was crucial for the flourishing of Biblical Studies in Spain. 
Central concerns of humanism found their expression here, although the 
mechanisms at the root of its great achievements in biblical philology must, 
again, be sought in the specific Spanish cultural traits already indicated. 
Traits such as the specific path of reform of the Franciscan order in terms 
of ideas of strict observance since the end of the 15th century. The Spanish 


6 See Fernando Domínguez Reboiras, “Die philologia sacra im spanischen Mittelalter” in 
Explicatio mundi: Aspekte theologischer Hermeneutik, eds Harald Schwaetzer and Henrieke 
Stahl-Schwaetzer (Regensburg: 2000), 35-64. 
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Franciscans had withdrawn from the universities and trained their scholars in 
their own teaching institutions. Following Saint Francis of Assisi, they strongly 
rejected academic titles and had a great aversion of the Dominicans, who, 
without serious competition, occupied the most important theological univer- 
sity chairs and promoted the scholastic unica vía of Aquinas. Their decision 
made Franciscan theology more independent and flexible, a theology both 
speculative and dedicated to the practical concerns of the faithful. 

Cisneros had conceived of his foundation as a medium of reform. Its pro- 
file combined a scholarly conceptualization of Franciscan observance with 
Erasmian thought and last but not least Cisneros's personal aversion to 
Dominican theology and to universities dominated by the lawyers or letrados 
demanded by the Castilian crown. The University of Alcalá did not initially 
accept any scholars trained in Salamanca. The constitutions were formulated 
in such a way that alleged mistakes of the established educational system 
should be avoided: the Complutense should not have a law faculty and there 
would be a chair each for Saint Thomas, Duns Scotus, and Giles of Rome in 
order to prevent on theological school from dominating. In addition, biblical 
philology should be at the center of theological study." 

The main reason why early modern Spanish Biblical Criticism unfolded and 
manifested itself primarily at the University of Alcalá was certainly the original 
intention and goal of its founder. He primarily wanted his institution to drive 
the reform of the theological education of the clergy. The critical handling of 
the Bible has to be seen in the context of this intention. Biblical philology was 
meant to be the basis not only of the study of theology but also of general 
knowledge. Cisneros's reform project, therefore, was not a direct consequence 
of the demands of contemporary humanist biblical philology. It was mainly 
aimed at reorganizing the transfer of theological knowledge, which was to 
move away from the prevailing practice at scholastic universities. In the new 
university, everything was subject to the demands of a new, purely clerical edu- 
cational program. The university in Alcalá was the attempt to establish an edu- 
cational institution liberated from lawyers and dominated by theology. 

It is not surprising that all the significant efforts to establish biblical criti- 
cism against dominant scholasticism in Spain are directly or indirectly related 


7 On the motives and objectives of the foundation, see Marcel Bataillon, Erasmo y 
España: Estudios sobre la historia espiritual del siglo XVI (Mexico-Buenos Aires: 1966), 10ff. 
and 343-44; Dominique de Caylus, “Ximénes créateur du mouvement théologique espagnol," 
Études Franciscaines 19 (1908), 440-459; Martínez Albiach, "La Universidad Complutense 
según el Cardenal Cisneros (1508-1543), Burgense 16 (1975) 201-248, 465-535; José García 
Oro, El Cardenal Cisneros: Vida y empresas, 2 vols (Madrid: 1992-93). 
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to Alcalá. Almost all the achievements of early modern Spanish Biblical 
Criticism can be allocated to the university. The editions of the Bible published 
at the beginning and the end of the century, the Complutense (1514-1517) and 
Antwerp Polyglot (1568-1572), are still today appreciated by researchers as out- 
standing achievements in biblical philology. Especially with the first Polyglot 
Bible, the scholars responsible were in their majority converts or descen- 
dants of Judaism. Their activities triggered open mistrust on the part of some 
ecclesiastical institutions and the crown. Even after the publication of the 
Complutensian Polyglot Bible, the university remained a centre of biblical phi- 
lology for a long time. A Collegium Trilingue modelled on that at Leuven was 
set up, which gave further strong stimuli to Bible Studies. 

Later, however, with the persecution of Spanish Erasmianism in the wake 
of the Reformation — a pretext for oppression - the activity of the Inquisition 
affected the entire field of biblical philology. Control, denunciation, and 
persecution would soon turn against everything produced in the Complutense 
academy. Many lecturers and some employees of the Polyglot project were 
notorious supporters of the reformed views of Erasmus. The conversos who 
worked on the Polyglot certainly had similar sympathies. 

The combination of theology and humanist biblical philology was espe- 
cially visible in the Cistercian monk and Biblical exegete Cipriano de la Huerga 
(ca. 1509-1560), who taught in Alcalá. He can be regarded as the link between 
the first generation of Complutense polyglots and later biblical scholars. His 
students included Juan de Valdés (1490-1541) and the Bible scholars of Seville, 
who were later persecuted as Protestants, as well as Fray Luis de León (one 
of Salamanca's Hebraists) and Benito Arias Montano (editor in charge of the 
Antwerp Polyglot).® 


8 About biblical philology in Alcalá: John Edward Longhurst, “Alumbrados, erasmistas y lut- 
eranos en el proceso de Juan de Vergara” Cuadernos de Historia de España 27/28 (1958), 29/ 
30 (1959), 31/32 (1960), 35/36 (1962), 37/38 (1963); Basil Hall, "The Trilingual College of San 
Ildefonso an the Making of the Complutensian Polyglot Bible,” in The Church and Academic 
Learning, ed. Geoffrey J. Cuming (Leiden: 1969), 114-146; José C. Nieto, Juan de Valdés and 
the Origins of the Spanish and Italian Reformation (Geneva: 1970); Ángel Sáenz-Badillos, La 
filología bíblica en los primeros helenistas de Alcalá (Estella: 1991); Eugenio Asensio, “Exégesis 
bíblica: Encuentro de Fray Cipriano de Huerga con Juan de Valdés en Alcalá) in Doce con- 
sideraciones sobre el mundo hispano-italiano en tiempo de Alfonso y Juan de Valdés. Actas 
del coloquio interdisciplinar, Bolonia, abril de 1976, ed. Marcel Bataillon (Rome: 1979), 241- 
264; Miguel A. Pena González and Inmaculada Delgado Jara (eds), A quinientos años de la 
Políglota: El proyecto humanístico de Cisneros. Fuentes documentales y líneas de investigación 
(Salamanca: 2015). 
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4 Salamanca and Biblical Philology 


4.1 “Positive” and “Scholastic” Theology 

Alcalá's achievements aroused the competitive envy of the great University of 
Salamanca, which feared for its supremacy. A Collegium trilingue was estab- 
lished there, too, and important members of the Polyglot team were lured to 
Salamanca. Consolidating biblical philology, Salamanca followed contempo- 
rary trends. There was an increasing tendency to consider a “positive theology" 
in relation to the prevailing speculative scholastic theology. This pair of terms, 
which appears in almost every theological dispute in 16th-century Spain, doc- 
uments the tug-of-war between Biblical Criticism within and outside the aca- 
demic world.? 

Nevertheless, the profile and the expectations of this *positive" theology 
were never precisely defined. Despite the many connotations and attempts at 
definition, theologia positiva was understood as the area of theology not cov- 
ered by theologia scholastica. One could also say that “positive” theology was a 
theology claiming a raison d'étre alongside scholastic theology. It did not want 
to replace scholastic theology, and only sometimes, rarely in fact, claimed to be 
equal with its scholastic counterpart. 

Still, the emphasis on “positive” theology represents a reaction against the 
one-sided speculative orientation of late medieval scholasticism. Behind the 
urge to establish a new theology set against speculation was a discomfort with 
"divine" scholarship that had existed at universities since the 13th century, a 
scholarship that worked systematically rather than historically, and under- 
stood theology not as sapientia in the biblical sense, but as a scientia in the 
Aristotelian sense. 

In the scholastic schools dominated by Dominicans, the confrontation with 
"positive" theology was initially fruitful and characterized by respect. It began 
with Francisco de Vitoria, although the paradigm was Melchor Canos's De locis 
theologicis. This productive and peaceful dispute experienced a decisive turn 
with Domingo de Soto before a new generation of theologians returned to a 
strict Thomism and considered superfluous or flatly rejected any preoccu- 
pation with the wording of the Bible. It is clear to see how in Salamanca the 


9 A sketch of the origins and development of the term "theologia positiva" is offered in 
Leonhard Hell, “Positive (Théologie), in Dictionnaire critique de théologie, ed. Jean-Yves 
Lacoste (Paris: 1998), 914ff; see also Yves Congar, “Theologie,” in Dictionaire de Theologie 
Catholique xv/1, 341-474, esp. 426-30 and 462-472; Johannes Beumer, “Positive und specula- 
tive Theologie," in Scholastik 29 (1954) 53—72; Tharcisse Tshibangu, Théologie positive et théol- 
ogie spéculative (Louvain: 1965). 
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influence of Cano was slowed down by the Dominicans themselves. It would 
not be his order, but the Jesuits who would convey his method and secure his 
legacy into modern times. 


4.2 Francisco de Vitoria (1483-1546) and Melchor Cano (1509-1560) 

The work of the Dominican Melchor Cano, De locis theologicis (1563),! is 
regarded as the mainstay of scholastic engagement with "positive" theology. In 
the prooemium of book twelve of the treatise, Cano nevertheless claims that 
he is only putting on paper and systematizing what Vitoria taught in his lec- 
tures. It is more than questionable whether this is really the case and whether 
Vitoria's views fully agree with those of Cano. Vitoria himself did not publish 
any books, and so we are dependent on the Relectiones published after his 
death and the lecture transcripts of his students.!! 

In any case, Vitoria did not stray from the established paths of specula- 
tive scholastic theology but demands that theology be bound to the sources 
of revelation. He justified doctrinal points in conversation with Scripture 
and the Fathers and recognized that controversy was only possible where 
there was a body of shared and mutually acknowledged sources. Although 
he defended the Catholic principle according to which agreed tradition is 
binding as a valid guideline for the interpretation of Scripture in matters of 
faith, he allowed himself great freedom of criticism and set high standards for 
the final and binding definition of tradition. He explicitly denounced scho- 
lastic theology which neglected the scriptural justification of its arguments 
(iam in scholiis non est argumentum ex Scriptura sacra, quia statim dicunt: ad 
rationem!). Vitoria therefore praised without reservation Saint Augustine, 
because he had always based his argument in Holy Scripture (diligentissimus 
in Scriptura). 


10 Quoted following the edition Cologne: Arnold Birckmann, 1574. For historical contextu- 
alization, analysis, and bibliography, see Peter Walter, “Melchor Cano, De locis theolo- 
gicis,” in Handbuch der Bibelhermeneutiken, ed. Oda Wischmeyer (Berlin/Boston: 2016), 
507-528. 

11 For the following we use the published lecture transcripts: Francisco de Vitoria, 
Comentarios a la “Secunda-Secundae,” ed. Vicente Beltrán de Heredia (Salamanca: 1932- 
1934); idem, “Lectura de sacra doctrina in I*™ partem, qu. I? diui Thomae,” in Candido 
Pozo, Fuentes para la historia del método teológico en la Escuela de Salamanca, vol. 1 
(Granada: 1962), 15-120; idem, “Textos inéditos de Francisco de Vitoria” in Friedrich 
Stegmiiller, Francisco de Vitoria y la doctrina de la gracia en la Escuela de Salamanca 
(Barcelona: 1932), 165-482; also Coelestin Zimara, “Einblicke in die Unterrichtsweise des 
Franz von Vitoria O.P.” Divus Thomas 24 (1946), 429-444; 25 (1947), 192-224, 255-289. 

12 See especially Comentarios, 1, 52, 123, 213-220. 
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Through the open-minded attitude to “positive” theology, Vitoria intended 
to reform rather than abolish scholastic speculative theology. He disregarded 
the ultimate demands of the humanists, for though he quoted Scripture, he did 
so mostly without necessarily examining the exact wording. He did not always 
dwell on the exact interpretation of a biblical statement either, though he 
carefully and extensively tried to determine the biblical underpinnings of the 
Catholic position. Since we have to rely on existing sources, it must be noted 
that the requirement in the university statutes that the lecture should not be 
accompanied by books or scripts was basically an obstacle to accurate source 
references. It should be mentioned, however, that neither Vitoria nor Cano use 
the term “positive” in opposition to “speculative” theology. The distinction is 
probably nonetheless present in their works. 

Vitoria saw that biblical philology required greater diligence and hard work 
from the scholastic theologian and thus also demanded abandoning the easy 
method of allocating labels and sentence qualifications. Scholastic theolo- 
gians saw biblical philology above all as a threat to the validity and authority of 
the scriptural passages commonly listed as evidence for the Christian dogmas. 
Vitoria, however, saw dogma untouched by philological revision of biblical evi- 
dence, even if the literal sense of every scriptural passage brought up as evi- 
dence so far were to be rephrased by biblical philology. Vitoria also formulated 
a remarkable principle aimed at the generous acceptance of free research in 
theology: no theologian studying Scripture could consider himself free from 
error in matters of faith.!? This should afford every scholar the opportunity to 
encounter and critique the sources of the Christian faith with an open mind 
(ergo [...] potest unus melius quam alius intelligere eundem locum Scripturae).* 

In presenting tradition as the yardstick of the correct interpretation of 
Scripture, Vitoria pointed to the unmistakable fact that every scriptural pas- 
sage can be interpreted wrongly. But since he wanted to see the necessary free- 
dom of a scholarly interpretation preserved, the consensus of all saints and 
doctors did not for him establish sufficient reason for the acceptance of a doc- 
trine which could not be clearly anchored in Scripture.!? If someone, for good 
reasons, did not share the consensus and make himself a suspectus haereticus, 
that did not mean that he actually was a heretic. Heresy involved not mere 


13 Ibid., 216: "Nullus est doctor tantae auctoritatis, quin possit errare circa fidem, ut 
Augustinus et tota Universitas Parisiensis potest errare." 

14 lbid, 222. 

15 Ibid. 219: “Quantumcumque omnes doctores et sancti et omnes universitates dicant quod 
aliqua propositio est de fide et quod sequitur ex Scriptura non tenetur homo credere 
illam, nisi constet quod est determinata per veritatem infallibilem (...)." 
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dissent, but pertinacia: the unteachable, stubborn adherence to one's own 
opinion.!6 

Melchor Cano recognized the necessity of intensive and careful treatment 
of the sources of revelation in order to refute Reformed doctrines but did not 
restrict or reduce the value of the scholastic tradition. He therefore discussed 
positive theology in detail in order to integrate it into the scholasticus cursus 
theologicus. Cano himself was aware that he was the first to present a theo- 
logical methodology that took "positive" theology into account. This does not 
mean that he wanted to defend the primary role of the sources of theology 
against speculative scholasticism, but for the latter to continue the only and 
true theology regardless of sustained criticism from humanists and Reformed 
theologians. He wanted to put the new “positive” method without any restric- 
tion next to speculative theology and secure a lively connection with the old 
scholastic system, especially with Thomas Aquinas. 

In De locis, Cano explained how principles are laid down in a first step (he 
uses the verb ponere) and how conclusions are drawn from those “laid down" 
(positis) in a second step.!” In these two steps, he described the actual sense 
and purpose of “positive” theology. Cano gave “positive” theology (the setting 
of principles) the first rank and speculative theology (the drawing of conclu- 
sions) the second rank in the production of evidence. This is not an order of 
value, though, but merely a chronological order in the cognitive process.! It 
should nevertheless be noted that Cano gave "positive" theology the first place 
and speculative theology the second place in the argumentation.!? 

The enumeration of the individual loci is probably to be judged in the same 
way: the first seven (septem priores loci) stand for positive theology and the last 
three (tres posteriores loci) for speculative theology.?0 Cano nevertheless did 


16 Ibid., 220. 

17 De locis theologicis (edition Cologne 1574): "Sed et duas esse cuiusque disciplinae partes 
exeploratum est: Vnam, in qua principia ipsa tamquam fundamenta ponimus, statuimus, 
firmamus: Alteram, in qua principiis positis, ad ea, quae sunt inde consequentia, proficis- 
cimur.” (Lib. 11, cap. 4, F. 217). 

18 Albert Lang, Die *Loci theologici" des Melchor Cano und die Methode des dogmatischen 
Beweises (Munich: 1925), 218, rightly relativizes Cano's seemingly unequivocal preference 
for positive theology. 

19 De locis theologicis (editon Cologne 1574): “Cum vero in reliquis disciplinis omnibus pri- 
mum locum ratio teneat, postremum auctoritas, at Theologia tamen una est, in qua non 
tam rationis in disputando, quam auctoritatis momenta quaerenda sunt ... Principem 
itaque locum, sicut apud fideles, ita apud Theologos auctoritas habet. Ratio deinde veluti 
pedissequa sequitur" (Lib. 1, cap. 11, F. 67). 

20 Ibid.: “Sunt itaque hi loci decem, in quibus argumenta omnia Theologica delitescunt, eo 
scilicet discrimine in lucem eruenda, ut quae ex septem prioribus locis eliciantur, propria 
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not want to leave two categories of theology simply side by side, but wanted 
to present positive theology as a precondition of speculative (ultimately, the 
right kind of) theology, the latter the consequence and true purpose of the 
former. 

For Cano, positive and speculative theology could not be separated, they 
had to remain connected. He warned of two opposing errors: an independent 
speculative theology and a positive theology which excluded speculation.?! 
Methodologically, positive and speculative theology were kept apart. His basic 
concern, however, was a uniform theology that took both approaches into 
account. He therefore promoted a theology which should encompass both 
(omnis theologia) as complementary parts.?? 

Cano did the trick of applying the methodology advocated by the humanists 
while at the same time maintaining the entire Thomist system. On this basis, 
Cano wrote the first treatise on theological methodology and at the same time 
enabled the insertion of "positive" theology into the scholastic system. His the- 
ology is defined as a discipline with its own method based on the study of the 
sources of theological knowledge and the principles to be drawn from them. 
Because theology ultimately has its point of reference in the historical fact 
of the revelation of Jesus Christ, according to the methodology proposed by 
Cano, theological scholarship must again and again refer to this historical fact, 
that is, to concrete, existing Holy Scripture: "Primus igitur locus est auctoritas 
sacrae scripturae, quae in libris canonicis continetur. "?? 

Cano's motivation was to restructure the methodology of Catholic theol- 
ogy in relation to the Reformation. He correctly identified that controversy 
was not about the recognition of Scripture as the last instance in matters of 
faith — this was relatively agreed — but about the determination of the true 
meaning or correct interpretation of Scripture: “(...) inter catholicos et haer- 
eticos non de scriptura, sed de sensu plurima controversia sit.”2* The mode 


fere sint ea huius facultatis; quae vero ex tribus posterioribus, adscriptitia sint, ac velut ex 
alieno emendicata" (ibid., F. 77). 

21 Ibid.:“...duos errores contrarios fugere debemus. Vnum eorum, qui usque adeo argumen- 
tis a ratione ductis addixerunt se, ut sive disputent seu scribant, scripturam sanctam sac- 
torumque patrum libros ne legisse quidem videantur ... Aliter autem error illorum est, 
qui solis sacrarum literarum testimoniis, aut interdum etiam scriptorum veterum, omnia 
definiunt, ab argumentis naturae haud aliter abhorrentes, quam si essent Theologiae 
adversa et inimica." (Lib. 9, 1-2, F. 255" and 257"). 

22 Ibid.: “Nec enim tantum de scholastica, sed de omni omnino Theologia disputo ... Haec 
est enim vera theologia, in qua omnia insunt." (Lib. 8, cap. 2, F. 2387). 

23 Ibid.: Lib. 1, cap. 1, F. 6" and Lib. 11, cap. 1, F. 9". 

24 Ibid.: Lib. x11, cap. vı, F. 367". 
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for the interpretation and understanding of Scripture was the decisive factor. 
He presented the doctrine concerning the “sensus sacrae scripturae” in locus 
sextus, De sanctorum auctoritate. The true meaning of Scripture had to be 
drawn from the interpretation of the ancient doctors which God had given to 
the Church so that they may find the true meaning of the Word and present 
it to the people. If one rejected this traditional interpretation, one rejected 
God himself.?5 

Cano took a definite position in the polemical debate, asserting the absolute 
necessity of ecclesiastical authority to be the norm for the correct understand- 
ing of divine revelation. The Church, by preserving the true meaning of the 
Word of God across the centuries, guaranteed the existence of unified faith. 
Knowledge of Scripture was required not only in terms of the materiality of 
verbalisation, but also with regard to an understanding of its content already 
defined by tradition. Cano is not so much about understanding the meaning 
of Scripture in its literary form than he is about understanding Scripture in the 
sense of the Church. The scholastic Cano was concerned with the knowledge 
of Scripture as the basis of systematic exploration of meaning only in the sense 
of confirming established Christian dogma. The differences between humanist 
demands and Salamancan theology are clearly visible. 

It is nevertheless confusing that Cano — he is very close to Vitoria in this 
respect — sharply condemned common scholasticism.? His accusations must 
not be interpreted as pure rhetoric. He was serious about his claim that prevail- 
ing scholastic method had ignored the concerns of positive theology and had 
one-sidedly cultivated speculation. Even if it may seem paradoxical, Vitoria 
and Cano fully support humanist critique of scholastic methodology. Cano 
criticized precisely the kind of scholasticism which neglected the practical ori- 
entation of theology and regarded theology as a purely speculative activity. He 
saw a contrast between “positive” and merely speculative theology, not a con- 
trast between a “positive” and a correctly understood and practised scholastic 
theology. 


25 Ibid.:“...diuinae prouidentiae fuisse, ut non solum prophetarum, apostolorum, et euange- 
listarum codices haberemus: uerumetiam sanctorum doctorum in illos commentaria. Ob 
eam certe causam, post prophetas, apostolos et euangelistas ecclesiae a Christo doctores 
dantur, ut illorum sacros libros interpretentur” (Lib. VII, cap. 111, F. 2287). 

26 For example, ibid.: “...miseram esse scholae doctrinam, quae se titulis magisterii defendat; 
miseram etiam, atque haud scio an multo magis, quae detracta scripturae sacrae auctori- 
tate, syllogismis contortis de rebús diuinis philosophatur ... Scholastici tamen ... theologi 
uocantur nec scholastici sunt nedum theologi, qui sophismatum faeces in scholam inser- 
entes et ad risum doctos incitant, et delicatiores ad contemptum." (Lib. 8, cap. 1; F. 235"). 
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4-3 Domingo de Soto (1494-1560) 

Domingo de Soto's criteria for biblical philology are very restrictive and at the 
same time decisive for the next generation of theologians.?” They are incom- 
patible with the attitude of Vitoria and Cano. In contrast to Cano, Soto left 
no doubt that scholastic methodology rather than philology was the clue to 
understanding the Bible. The only true interpreter of Scripture was the scho- 
lastic theologian.?? He used the unquestionable connection between biblical 
philology and possible heresy as a welcome pretext for drawing attention to 
the perils of resetting principles of scholastic theology. In the preface of De 
natura et gratia (1547), Soto rejected humanist training in languages because, 
as the example of Germany had made clear, heresy flourished wherever the 
study of ancient languages was cultivated.?? 

Soto certainly showed a rhetorical edge in his praefatio dedicated to the 
Fathers of the Council of Trent. Still, he did not wish to question that the learn- 
ing of languages was necessary for the study of the Bible, accepted knowledge 
since Augustine. He acknowledged the importance of languages and of neces- 
sary reform of scholasticism in this area. Nevertheless, the idea that scholastic 
theology was the guardian of true faith and language learning the reason for 
all “German,” that is modern heresies, was expressed with astonishing coarse- 
ness and without nuance. Subsequent Salamancan Dominican theologians 
agreed that without scholastic expertise no correct interpretation of the Bible 


27  Onhislife, see Vicente Beltrán de Heredia, Domingo de Soto: Estudio biográfico documen- 
tado (Madrid: 1961). Unfortunately, we have no comprehensive study of Soto's theology; 
see Pierre Eyt, “Histoire et controverse antiluthérienne: Dominique Soto (1495-1560), 
Bulletin de Littérature Ecclésiastique 68 (1967) 81-105. For physics and logic in Soto, see the 
synthesis in Saverio di Liso, Domingo de Soto: Dalla logica a la scienza (Bari: 2000). A good 
overall survey and original insight is offered by Marcial Solana in Historia de la filosofía 
española, 3 vols (Madrid: 1940-1941), here vol. 3 (1940), 91-130. 

28 Only the "scientia" pursued by the “doctores scholastici" can rightly be called “theolo- 
gia": "Tertia propositio etiam est contra istos haereticos grammaticos ... Praeter dictam 
scientiam exponendi Sacram Scripturam fuit necessaria alia scientia, qua ex proposi- 
tionibus fidei inferrentur aliae conclusiones clariores ad operandum et intelligendum. 
Et haec est scientia, quae utuntur doctores scholastici, quam vocamus theologiam." Cf. 
Candido Pozo, Fuentes para la historia del método teológico en la Escuela de Salamanca, 
vol. 1 (Granada: 1962), 152-53. 

29 DeSoto went to Trent at the behest of Charles v. Until then, he had made his mark mainly 
as a philosopher and had not yet published theological works. During his time at Trent, 
he became more acquainted with Protestant writings which he had previously known 
only indirectly from the works of Catholic theologians. His De natura et gratia, published 
in Venice in 1547, is the result. In the foreword, he refers to the "raging fire” (“ab Aquilone 
excitatum incendium") ignited by the Lutherans, devastating the church, and makes his 
work appear a contribution to its extinction. 
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was possible. This relativized the value of language learning in terms of bibli- 
cal study. 

Soto was not content with theoretical discussion of the position of scholas- 
ticism vis-á-vis biblical philology. He expressly called for protection from the 
new methodology and for coercive measures against the enemies of scholastic 
method. The polemically exaggerated catchword “enemies of scholasticism” 
was used to describe those who eagerly studied biblical languages. Everyone 
knew that the Protestants were enemies of scholasticism, but now all the ene- 
mies of scholasticism were presented as Protestants. Soto thus closely iden- 
tified biblical philology, the study of biblical languages and the reading of 
the Fathers in the original languages with Protestantism and the errors that 
contaminated Christianity. The knowledge of languages, the rejection of the 
scholastic method, and the swarm of errors (linguarum cultura, & scholasticae 
rationis contemptus, & haeresum turba) belonged together. 

In his early years as professor of the first theological chair, Soto, along with 
other scholars, was commissioned by the Inquisition to revise the existing 
Latin editions of the Bible. This became the basis for the first and probably 
only index of editions of the Bible, published in 1554.30 After the Spanish 
Inquisition adopted the Leuven Index of 1550, many Bibles were confiscated. 
The unexpectedly high number of typographically valuable copies embar- 
rassed the Inquisitors. They also found it difficult to consign precious printed 
matter to the fire, and decided not to burn these volumes, but to correct spe- 
cific passages and then return the corrected copies to their owners. 

This was probably not a sign of inquisitorial tolerance, but part of a real 
campaign against humanist biblical philology outside Spain. Soto supported 
a rigorous evaluation of all Bibles that deviated from the Vulgate text. Bibles 
which allegedly favoured heretical views through differing translations were 
put on the Index. Today one can admire the diligence that underlay this 
petty yet comprehensive undertaking. The revision, however, were not based 
on philological criteria. They were guided merely by conventional dogmatic 
interpretation of the texts, with the intentions of the translators not taken 
into account. The wording was compared with current dogmatic content, and 
the need for correction established accordingly. The corrected passages rarely 
referred to central Christian dogmas. 


30 Censura generalis contra errores quibus recentes haeretici sacram scripturam asperserunt 
... (Valladolid: 1554). Cf. José Ignacio Tellechea, “La censura inquisitorial de Biblias de 
1554, Anthologica Annua 10 (1962), 89-142. 
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Soto applied the same approach in a small text he also wrote in 1554.?! 
Here, he tried to take polemical action against the Franciscan Johannes Wild 
(1495-1554), whose books had been successfully printed in Spain. The Spanish 
editor of Wild's writings — the Franciscan Miguel de Medina (1489-1578) — 
fought stubbornly against the Dominican's attacks,32 but was ordered by the 
Inquisition to correct the text according to Soto's criteria. The examination 
of Wild's writings became — even after Soto's death — a bone of contention 
between the two mendicant orders and a paradigm for the treatment of bib- 
lical criticism at the same time. Soto's approach was adopted within his order 
and consequently also by the Holy Office, and with such pernicious effect that 
Miguel de Medina landed in a prison of the Inquisition.?? 

Soto is undoubtedly one of the great thinkers of the 16th century. As long 
as he wrote logical, legal, and scholastic treatises, his achievements remained 
remarkable. In relation to biblical philology, however, his legacy is devastat- 
ingly negative. The Reformation forced him to devote himself to the burn- 
ing questions of biblical interpretation. He was not qualified for this task 
because of his philosophical upbringing in Paris and his strict scholastic atti- 
tude. This was already recognized by his contemporaries. Even so, there was 
a precise distinction between the dogmatic theologian and the exegete: "Like 
Icarus, he wanted to ascend into the sky, but his wings were destroyed by 
the heat of the sun; even though he was recognized as an astute logician 
and great theologian, he fell into the wide and dangerous sea according to 
the judgment of the scholars.”3* The verdict by García Matamoros as well as 
the eulogy Fray Luis de Leon delivered at Soto's funeral clearly expressed a 


31 Annotationes in commentarios lohannis Feri ... per fratrem Dominicum Soto... 
(Salamanca: 1554). 

32 Miguel de Medina's sharp and perfectly justifiable response: Apologia Ioannis Feri in qua 
septem et sexaginta loca commentariorum in Ioannem, qui antea quidam calumniatus 
fuerat (...) (Mainz: 1562). For Medina, Soto is “homo metaphysica et logica disciplina sep- 
ultus" (F. 199), “(...) usque ad ambas aures quaestionibus scholasticis immersus" (F. 3); 
he calls Sotos corrections “(...) e sacra phrasis ignorantia nascuntur" (F. 100"). He rightly 
warned: “(...) si multi tales censores futuri sunt, vae scribentibus in die illa" (F. 937). 

33 The conflict between De Soto and Medina is extensively, though one-sidedly, explained 
in Beltrán de Heredia, Domingo de Soto, 433-460; also José Ignacio Tellechea Idígoras, El 
arzobispo Carranza y su tiempo, vol. 11 (Madrid: 1968), 281-283; and Isaac Vázquez Janeiro, 
"Un erasmista olvidado: Fray Miguel de Medina OFM (+1978),” Miscellanea Historiae 
Pontificiae 50 (1983), 261-281. 

34 Alfonso García Matamoros, De asserenda Hispanorum eruditione sive de viris Hispaniae 
doctis narratio apologetica (Alcalá: 1553), new edition with Spanish translation by J. López 
de Toro (Madrid: 1943), 212. 
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contemporary view that his exegetical efforts could not claim the quality of 
his other work.35 

Soto himself seemed to acknowledge this as a fact when he claimed in the 
prologue to his commentary on Paul's Epistle to the Romans that he had devoted 
himself to the study of Scripture only for the sake of improving scholastic spec- 
ulation (labores mutuae et vicaria). The wretched times (tempora infelicia, 
calamitosa) and the modern heresies demanded this.3 Soto at least had writ- 
ten a theological commentary on a book of the New Testament. None of his 
fellow Dominicans and successors on scholastic chairs ever wrote such a com- 
mentary. Despite the methodological guidance of a Vitoria or a Cano, the philo- 
logical study of the Bible was no longer part of the scholastic theologian's brief. 

In fear of the “poison” of reformed doctrine and directed by an education 
focused on strictly logical reasoning, Soto attached great importance to the 
preservation of inherited scholastic linguistic conventions and sharp concep- 
tual definitions. Any expression of religious opinion that was not written in 
Latin scholastic terminology and deviated from this strict terminology invari- 
ably became suspect of heresy. Soto contested Cano, and yet he agreed with 
him on the need to defend theology as the preserve of scholastic theologians 
and the need to prevent the development and spread of a common, popular 
Christian theological idiom. 


4.4 Domingo Báñez (1528-1604) and Theological Independence from 
Philology 

A generation later, the Dominican Domingo Báñez, holder of the first chair in 

theology at Salamanca, attempted to posit the complete independence of the 

theologian from biblical philology in innovative ways.37 His way of reasoning 

the matter would become norm upheld by later scholastic teachers. 


35 Despite his admiration for Soto as a teacher, Luis de León makes rather scathing remarks 
about his lack of knowledge in many areas. “Oratio funebris habita in exequiis Dominici 
Soti, Segoviensis, per mag. D. Ludovicum Leonem ...” in Mag. Luysii Legionensis opera, vol. 
vit (Salmanticae: 1895), 385-405. 

36 Fratris Dominici Soto Segobiensis, theologi, ordinis praedicatorum (...) in epistolam diui 
Pauli ad Romanos commentarii (Antverpiae: 1550). It is no accident that it is was pub- 
lished together with his treatise De natura et gratia. As Soto rightly remarked: "Paulus, qui 
ut corrupte expositus, seminarium fuit errorum huius tempestatis." 

37 Báñez tackled the topic at least twice. First in his Scholastica commentaria in primam 
partem Angelici doctoris D. Thomae usque ad sexagesimam quartam quaestionem, repub- 
lished seven times after 1584, here ed. Luis Urbano (Valencia-Madrid: 1934), namely in 
his commentary on Summa Theologiae. 1, 1, 8, his excursion into the loci theologici. Then 
in his Reportatum on the Prima pars, delivered in 1595/96, new edition by Luis Martínez 
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The easiest way out of the theologian's dependence on the original text 
and thus also the best justification for rejecting any philological work, Báñez 
suggested, was to admit that divine inspiration and succor had aided in the 
production of the existing and accepted translations of the Bible. If this were 
the case, the history of the transmission of the Bible would be the history 
of the permanent assistance rendered by the Holy Spirit to the Church, by 
means of which He took care of revelation through the vicissitudes of his- 
tory. Yet this pious and uncritical argument is not the solution put forward 
by Báñez. 

After defending the notion of the inspired word of Sacred Scripture and 
after having drafted a detailed history of the text in its original version as well 
as in its translations, he comes to a first conclusion: the available Hebrew and 
Greek texts of the Bible, he stated, are not the originals, but copies made with 
more or less care over the course of centuries. He then put forward the ques- 
tion: what is the point of acknowledging the divine dictate of the sacred text if 
we do not possess the original manuscripts and no one can claim with any cer- 
tainty the existence of genuine copies of the first original of each of the biblical 
books? The same could be said of the various translations into Greek or Latin. 
For these text versions are not infallible, especially since neither copyists nor 
translators, as proven by the many textual deviations, enjoyed the help of God. 
Even if one were to assume that the Church would declare a certain version 
of the text authoritative, no one could guarantee that that very copy would be 
free of errors. Even the Council of Trent, which declared the Latin version of 
the Vulgate to be authentic, had not indicated in which copy the true Vulgate 
version could be found. 

Báñez then proceeds to point out that the intention of the Council's decision 
was not to solve philological issues, but to give the theologian the certainty that 
the Latin text used by the Church contains no errors in fundamental questions 
of the Christian faith. With critical ingenuity, Báñez arrived at the admission 
that the reputation of post-Tridentine Bible translations was neither better nor 
worse than before. He even said that the situation had worsened because many 
individuals now felt obliged to improve the Vulgate text in places where they 
considered it corrupted by the failures of copyists. Báñez was therefore of the 
opinion that the Council should not only have declared the Vulgate authentic, 
but also determined which Vulgate edition was authoritative. The Council's 
decision left theologians in uncertainty, especially since it could not provide a 


Fernández, Fuentes para la historia del método teológico en la Escuela de Salamanca 
(Granada: 1973), 299-373 (text: 331-373). 
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Latin text that avoided philological quarrel and confirmed a single reading as 
true and authoritative. 

The impossibility of possessing that original biblical source texts and the 
precise study of their history required a systematic solution, which Báñez mas- 
terfully presented in scholastic mode. The most important premise of his argu- 
mentation fell outside the usual framework: since we neither possessed nor 
were able to restore the original texts, we may assume that divine providence 
did not consider their preservation necessary. The very fact that the original 
books were not preserved is providential proof that such possession would 
not have affected the preservation of revealed truth. Báñez based this deci- 
sive statement on Augustine's classic argument that the legitimacy of Sacred 
Scripture is based not on the nature of its content but on the authority of the 
Church.38 

He, therefore, felt able to claim straightforwardly that the authority and tes- 
timony of the Church was the only guarantee of scriptural truth. The assured 
existence of the original texts would not reduce the number of variants. The 
theologian could limit interpretations and arrive at certainty concerning the 
true sense of a text if he followed the analytical sensitivity of the Church 
Fathers and the teachings of the Roman Church, which determined the valid- 
ity and meaning of scriptural truths. The conclusion of this subtle scholastic is 
clear enough: it was enough to possess some exemplaria authentica to be able 
to assure that the Church held a sacred text — just as it could be said that we 
have the texts of classical authors without possessing the originals. 

The theological sequel to this assertion is obvious: Sacred Scripture was 
found mainly (praecipue) in the heart of the Church (in corde Ecclesiae) and 
only secondarily in the books and individual editions of the text. Concerning 
the few occasions where philological issues touched the meaning and core of 
Scripture, the only criterion of truth was the doctrine of the Church and her 
tradition, not the human wisdom of a philologist. For the criterion of truth- 
fulness was for the Church to define, not for any grammarian. For Báñez, the 
Church was also infallible in determining the truths contained in divine revela- 
tion. In all controversies about the faith and the practice of the Church, there- 
fore, it was never the philologist, but always the Church which determined the 
criteria of truth.?? 


38 "Ego vero evangelio non crederem, nisi me catholicae Ecclesiae conmoveret auctoritas" 
("but I would not believe the Gospel if the authority of the Catholic Church did not move 
me to it"), Augustini contra epistulam Manichaei quam vocant fundamenti 5, 6, PL 42, 197. 
39 See Ulrich Horst, “Melchior Cano und Dominicus Báñez über die Autoritát der 
Vulgata, Münchener Theologische Zeitschrift 51 (2000), 331-351, Fernando Domínguez 
Reboiras, “Kontroversen um die ebraica veritas im frühneuzeitlichen Spanien,” 
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5 The “Hebraists” of Salamanca 


After a generation of outstanding personalities, the death of Soto in 1560 
confronted the Dominican Order with a greatly concerning lack of theolog- 
ical talent. The dominance of the Dominicans in Salamanca was suddenly if 
only slightly diminished. A group of professors of the theological faculty used 
this opportunity to assert themselves. Their ambition was to pursue a the- 
ology based on biblical philology. These professors, called the Hebraists of 
Salamanca, were Gaspar de Grajal (ca. 1530-1575), Professor of Bible Exegesis, 
Martín Martínez de Cantalapiedra (1518-1579), Professor of Hebrew Bible 
and Arab Grammar, and the Augustinian Fray Luis de León (1528-1591), then 
Professor of Moral Philosophy.* They are the last representatives of a schol- 
arly movement that relied on “modern Bible criticism.” They could teach and 
express their opinions freely until a new generation of narrow-minded scho- 
lastics started to resist. The exaggerated desire for doctrinal safety which did 
not leave the slightest room for criticism and even considered every linguis- 
tic deviation to be heretical, expanded and was to become the doom for the 
three scholars. What provoked the critics of the Hebraists was the hermeneutic 
issue of the literal meaning of Scripture. According to Gaspar de Grajal and 
his colleagues, biblical philology had to dare and not try to impose fixed and 
narrow meanings but to keep the holy text open to the possibility of varying 
interpretations. 


in Hebraistik-Hermeneutik-Homiletik: Die “philologia sacra” im frühneuzeitlichen 
Bibelstudium, eds Christoph Bultmann and Lutz Danneberg (Berlin: 2011), 299-339, 307- 
31; and idem, “‘... et comme ils ne connaissent pas l'Écriture, ils pensent que tout est 
hérésie’: Controverses autor de l'Hebraica veritas,’ in Dire le vrai dans la premiere moder- 
nité: Langue, esthétique, doctrine, ed. Dominique de Courcelles (Paris: 2014), 15-58, 24-27. 

40 Providing orientation in an extensive field of literature on the “Hebraists”: Eugenio 
Asensio, "El ramismo y la crítica textual en el círculo de Luis de León," in Academia liter- 
aria renacentista. I: Fray Luis de León (Salamanca: 1981), 47—76; Ulrich Horst, “Der Streit 
um die Autoritát der Vulgata: Zur Rezeption des Trienter Schriftdekrets in Spanien," 
Revista da Universidade de Coimbra 29 (1983), 257-352; Colin P. Thompson, The Strife of 
Tongues: Fray Luis de León and the Golden Age of Spain (Cambridge: 1988); Joseph Pérez, 
"La Bible et les humanistes dans l'Espagne du XVIem® siècle,” in Homenaje al prof. Antonio 
Vilanova, eds. Marta Cristina Carbonell and Adolfo Sotelo Vazquez, vol. 1 (Barcelona: 1989), 
505-520; Fernando Domínguez Reboiras, Gaspar de Grajal (1530—1575: Frühneuzeitliche 
Bibelwissenschaft im Streit mit Universitát und Inquisition (Münster: 1998); idem, "Martín 
Martinez de Cantalapiedra (1518-1579),’ in Katholische Theologen der Reformationszeit, 
vol. 6, ed. Heribert Smolinsky and Peter Walter (Münster: 2004), 87-109; idem, “Martin 
Martínez de Cantalapiedra (1518-1579): Figura singular del hebraísmo español” in 
Humanistas, helenistas y hebraístas en la Europa de Carlos V, eds Miguel Anxo Pena 
González and Inmaculada Delgado Jara (Salamanca: 2019), 159-182. 
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The Hebraists were very well received by students. They were in contact 
with Benito Arias Montano, the editor in charge of the Antwerp Polyglot, 
and with progressive circles in Rome and other universities at home and 
abroad. From 1560 to 1570, they were largely free to express their views and 
carry out their activities unimpeded. But there were always small quarrels 
with the representatives of traditional theology. From 1570 onwards, the dis- 
putes intensified. There were several reasons for this. The trigger, however, 
was their decisive support for the printing of the Bible of Robert Estiennes 
(1503-1559) with the notes of Francois Vatable (+ 1547), previously forbidden 
by the Inquisition. This dispute, actually an internal university matter, came 
to a quick end in 1572 with the arrest of the three professors by the tribunal 
of the Holy Office in Valladolid. Their denouncers, young Dominicans, skil- 
fully formulated an indictment based on student testimonies that appeared to 
reveal the heretical sentiments of these lecturers. A subsequent inquisitorial 
raid against theologians open to humanist biblical philological studies found 
two more prominent victims: the Franciscan Miguel de Medina from Toledo, 
already quoted, and the Augustinian Alonso de Gudiel (1526-1576), professor 
at the University of Osuna in Andalusia. In the course of this action against the 
Hebraists, Spanish theologians in Rome tried to prevent the approval of the 
already printed Antwerp polyglot. 

A superficial look at the well-preserved trial records shows that the converso 
Gaspar de Grajal was the main accused and the main target of the attacks. 
Martínez and Luis de León were only involved in the trial because they, on the 
whole, shared and defended Grajal's views. The clearly and unmistakably for- 
mulated statements against the “positive” theology on the part of their scholas- 
tic colleagues suggests the conclusion that the Dominicans basically regarded 
the lectures of the Hebraists, namely biblical exegesis, as an unnecessary and 
even dangerous innovation and interference with theological teaching. In the 
eyes of the strict scholastics, "positive" theology had no place in the theological 
faculty. The accusations presented by the young Dominicans at the Consejo de 
la Suprema y General Inquisición in Madrid, the highest body of the Inquisition, 
testify to the theoretical basis and consistent attitude of orthodox scholastic 
understanding of theology. 

After five years, the Inquisition had acquitted all three professors. For Grajal, 
this acquittal came too late. He had died after three years in prison. Martínez, 
the eldest of them, died shortly after his release. León lived for twenty more 
years, and later took the chair in biblical exegesis which had become free with 
Grajal's death. The consequences of these trials were devastating for biblical 
philology in Spain. Despite subsequent rehabilitation, the heavy intervention 
of the Inquisition in academic enquiry had a very negative impact on biblical 
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studies. Even if such an intervention were not to happen again, at least in this 
form, the dangers of probing the boundaries of orthodox scholastic theological 
methodology became clear to every scholar. 

With the removal of the Hebraists from their chairs, the alternative to rigid 
scholasticism in Spain had finally been destroyed. A philology that not long 
ago had postulated results that were not fixed as eternal truth but aimed at 
the explicatio of the text had been eliminated. And yet this conflict was more 
than a dispute over theological subtleties. It is important to include a histori- 
cal and contextual perspective and note that developments and structures in 
Spanish society clearly had an impact on universities. Gaspar de Grajal, a con- 
verso and member of a wealthy merchant family, was a professor of the Bible 
at the University of Salamanca for twelve years. Looking at trends, structures, 
and attitudes prevalent in Castilian society, he should never have been pro- 
moted to this position. Despite all the barriers that were set up for people of 
his origin, he studied in Salamanca, Leuven, and Paris, and at the age of thirty 
was already professor at one of the cátedras mayores of Salamanca's Faculty 
of Theology. His background would have made it difficult for him to enter a 
religious order, and he would not have been able to claim a place in one of the 
colegios. Nevertheless, religious and colegiales had to listen to lectures on the 
Bible and take exams with him. No intra-university law could have removed 
him from his chair. However, his opponents — proud “Old Christians” — man- 
aged it with the help of the Inquisition. Since the barriers set up to defend the 
privileges of “Old Christians” did not work, the Inquisition acted as a help to 
the detractors of conversos to enforce these privileges. 

The 'biblical spring' in Salamanca coincided with the completion of the 
Biblia Regia. The idea of this enterprise had come from the Flemish Hebraist 
Andreas Massius (1514-1573) and the French Orientalist Guillaume Postel 
(1510-1581). The Flemish printer Plantin turned to Philip 11 for support. The 
latter obtained an expert opinion on the project from Salamanca and Alcalá. 
The theological opinion was very positive. Philipp sent money to Antwerp, but 
also a supervisor whom Plantin, according to his own statements, initially sus- 
pected to be hardline inquisitor. This man was Benito Arias Montano (1527- 
1598), the greatest Christian Hebraist in Spain and an atypical intellectual in 
those turbulent times. Extremely talented, prudent, and liberal, he became the 
main character of this company. Nevertheless, the Biblia Regia or Antwerp poly- 
glot could only be delivered after a long and laborious approval procedure at 
the Roman Curia.* 


41  Seetheintroduction by Ben Rekers, Benito Arias Montano (London: 1972); María Asunción 
Sánchez Manzano (ed.), Prefacios de Benito Arias Montano a la Biblia Regia de Felipe 11 
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Thanks to Arias Montano, Bible studies in Spain continued outside the 
universities. He became librarian at the Escorial and quietly assembled an 
impressive collection of Greek and Hebrew manuscripts. He tirelessly wrote 
exegetical treatises. He was able to successfully defend himself against the 
Inquisition. His successor as librarian of the Escorial, the Hieronymite José de 
Sigüenza (1544-1606), too, had to answer to the Inquisition because of his crit- 
ical biblical studies.*? 


6 The Jesuits 


Ignatius Loyola (1491-1556) — in the eleventh Regula “ad certe et vere sentien- 
dum in Ecclesia militanti" of his Exercitia spiritualia (1548) — did not distinguish 
between "positive" and scholastic theology, but between positive and scholas- 
tic doctrina or corresponding doctores. According to Ignatius, both are to be 
praised.* It is not the case then, as it is often claimed that he held that there 
are two schools of theology, one positive, which established the testimony of 
Revelation, and one scholastic, which furthered and deepened understanding 
on the basis of this doctrinal content. 

Despite initial, humanist-inspired exuberance among Jesuits, the defini- 
tive adoption of the Ratio studiorum (1599) had theological education spread 
across different disciplines. Theology as such remained largely the interpre- 
tation of scholastic-theological texts. The stipulated study of Scripture was 
almost completely reduced to a mere knowledge of the biblical texts and state- 
ments, while their theological relevance was only considered in the teaching 
of individual quaestiones. The Jesuit Ratio, too, then, posited that there is only 
one theological subject in the strict sense, one theology, namely scholastic the- 
ology. The study of Scripture was not conceived as an independent enterprise, 


(León: 2006); for new perspectives: María M. Portuondo, The Spanish Disquiet: The Biblical 
Natural Philosophy of Benito Arias Montano (Chicago: 2019). 

42 See Gregorio de Andrés, Proceso inquisitorial del Padre Sigüenza (Madrid: 1975). 

43 Ignatius of Loyola, Exercitia spiritualia in idem, Obras completas de San Ignacio 
(Madrid: 1963), 237: “Alabar la doctrina positiva y la escolástica: porque assí como es 
propio de los doctores positivos (...) el mover los afectos ...; assí es propio de los escolásti- 
cos el diffinir y declarar (...).” Also in the Constitutiones, 509: “(...) la doctrina scolástica 
y sacra Scriptura, y también de la positiva (...) Y porque así la doctrina de Teología como 
el uso della requiere, specialmente en estos tiempos, cognición de Letras de Humanidad 
y de las lenguas latina y griega y hebrea, destas habrá buenos Maestros y en número 
suficiente.” 
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autonomous or even critical of scholastic theology. Its importance arose solely 
from its exclusive focus on teaching.** 

However, in contrast to Salamanca, where the task of the theologian was 
completely exhausted in scholastic speculation, the Jesuit theological horizon 
extended beyond scholasticism. Though not necessary, "positive" theology 
was, ultimately, a meaningful theology-related occupation. Still, Jesuit teachers 
were instructed not to prioritise questions that did not necessarily arise from 
the discussion of Aquinas, including directly text-related commentary on Holy 
Scripture. Certainly, the authors of the Ratio were concerned with preventing 
any theological independence of Bible Criticism. While the Professor Sacrae 
Scripturae was expressly instructed to approach his questions "non scholastico 
more," the interpretation of Scripture was reduced to merely providing proof 
for the possibility of traditional ecclesiastical interpretations. Despite the 
separation and theological marginalization of biblical exegesis, astonishingly 
high demands are placed on its representatives nonetheless. Here we proba- 
bly encounter a remnant of the originally humanist inspired approach of the 
first Jesuits. The Ratio, then, cast into oblivion the original humanist impetus, 
virulent among the first Jesuits, and added nothing to scholastic theological 
methodology. The role of Biblical Exegesis, now institutionalized as a theo- 
logical subject, was to do preparatory work for scholastic theology. There was 
no intention to reevaluate or elevate the position of biblical criticism within 
theology. 

The first generation of Jesuits who completed their education at Spanish 
universities counted excellent biblical philologists among their numbers: Juan 
Maldonado (1533-1583), in particular Alfonso Salmerón (1515-1585), Manuel 
de Sá (1528-1596), Francisco de Toledo (1534-1596), Benito Pereira (1535-1610), 
Juan de Mariana (1535-1624), Francisco de Ribera (1537-1591) and Luis de 
Alcázar (1554-1613). 

We know that Juan Maldonado presented his own, alternative draft for 
the Ratio. He had his own, different views concerning “positive” theology. 
His suggestions promised more than mere correction of detail and were car- 
ried by the spirit of biblical humanism: the Bible should be the focal point 


44  Onthe Ratio studiorum: Luce Giard (ed.), Les Jésuites à la Renaissance: Systeme éducatif et 
production du savoir (Paris:1995); Anita Mancia, “La controversia con i protestanti e il pro- 
gramma degli studi teologici nella Compagnia di Gesù 1547-1599,” Archivum Historicum 
Societatis Iesu 54 (1985), 3-43, 209-266; Leonhard Hell, Entstehung und Entfaltung der 
theologischen Enzyklopädie (Mainz: 1999), 55-79. 
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and determining influence for scholastic theology and Scripture, accordingly, 
should be “omnis theologiae fons."^5 

Richard Simon (1638-1712), the father of the critical history of biblical exege- 
sis, gave only very few exegetes the honorary title of “learned critics" For him, 
Juan Maldonado represents the ideal image of the critical exegete. He calls him 
“mon heros et mon maitre" Maldonado studied in Salamanca and reconciled 
in his person what was otherwise considered incompatible: scholasticism and 
humanism. From 1564-1574 he taught at the Collége de Clermont, the Jesuit 
College of Paris, in front of up to 600 listeners. His famous Gospel commen- 
taries (1596/97), however, he wrote only after his departure from teaching. 
Simon attests to his outstanding knowledge of Greek, Latin, and Hebrew, as 
well as unusual competence in explaining the literary sense and questions of 
criticism. Simon also praises Maldonado's thorough scholarship, for even his 
necessary controversial theological digressions are said to be short and full of 
"esprit." 46 

Simon gives Maldonado's peer Francisco de Toledo a similar appraisal.*” 
Toledo taught philosophy at the Collegio Romano from 1559-1563 and com- 
mented on the works of Aristotle and Thomas Aquinas. In 1593, he became the 
first Jesuit Cardinal. Clement v111 entrusted him with the final editing of the 
Vulgate-Revision, known as Sixto-Clementina, which became the official Latin 
text of the Catholic Church. 

In addition to a good commentary on the entire New Testament, Simon also 
gave a list of four recommendations for literature, Maldonado for the Gospels, 
Jean de Lorin (1559-1634) for the Acts of the Apostles, Benedetto Giustiniani 


45 On Maldonado, see Jean Marie Prat, Maldonat et l'université de Paris au XVIe siè- 
cle (Paris: 1856); Paul Schmitt, La réforme catholique: Le combat de Maldonat (1534- 
1583) (Paris: 1985). On his De ratione theologiae docendae, see José Ignacio Tellechea, 
"Metodología teológica de Maldonado," Scriptorium Victoriense 1 (1954), 183-255. 

46 Richard Simon, Histoire critique du Texte des principaux commentateurs du Nouveau 
Testament (1689; repr. Frankfurt am Main: 1968), 618; idem., "Discours Apologetique 
pour Jean Maldonat,’ in Richard Simon, Bibliotheque critique ou Recüeil de diverses 
pieces critiques (Amsterdam: 1708), 378-401, and Lettres choisies de M. Simon (...), vol. 3 
(Amsterdam: 1730), 237. 

47 “Le Cardinal Tolet (...) merite d'étre mis au rang des plus habiles Commentateurs du 
N. Testament," Simon, Histoire critique, 606—607. According to H. Hurter, Toledo was con- 
sidered "alterum Hispaniae sidus splendidissimum" (Nomenclator literarius recentioris 
theologiae ..., vol. 3: Saeculum primum, post celebratum Concilium Tridentinum, ab anno 
1564-1663 (Innsbruck: 1883), 247. See also Luke Murray, "Catholic Biblical Studies after 
Trent: Franciscus Toletus, Journal of Early Modern Christianity 2 (2015), 61-85. 
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(1550-1622), and Luis de Alcázar for the Apocalypse.^? All four are Jesuits of 
the first two generations. Since the comments of Justinianus and Alcázar were 
thick folios, he recommended two short comments by Manuel de Sa and Juan 
de Mariana.^? Simon's recommendations reflect the fact that Jesuits domi- 
nated 16th- and 17th-century biblical exegesis. 


7 Conclusion 


"Probably the most important contribution of Spain to the linguistic enter- 
prises of the European Renaissance took place in the field of Hebraic and 
Biblical Studies.”° It is and remains a paradox of the historiography dealing 
with Spanish 16th-century theology that mediocre personalities are men- 
tioned again and again in detail and with reverence, while scholars of rank are 
covered by a cloak of silence. This applies in particular to representatives of 
Biblical Criticism. At the beginning and at the end of the 16th century, there are 
two monumental works of biblical philology and at the same time of the art 
of printing: the Complutensian Polyglot Bible (1514 onwards) and the Antwerp 
Polyglot Bible or Biblia Regia (1569 onwards). Both were completely or mostly 
completed by Spanish biblical scholars. The first was initiated, directed, and 
generously financed by a General Inquisitor; the second financed by King 
Philip 11 of Spain, and produced and printed in Flanders under the direction 
of a Spanish Hebraist. As important as these undertakings were for 16th-cen- 
tury Spanish biblical philology, they are only part of its achievements. In the 
so often invoked “golden century of Catholic exegesis.'*! Spanish scholars were 
strongly involved, because the critical study of the Bible was — as we have 
seen — dominated by the Jesuits, in fact, it is fair to say that it was dominated 
by the Spanish Jesuits.52 


48 "Pour avoir un Commentaire achevé de tout le Nouveau Testament, on peut joindre à 
Maldonat & à Justiniani, Lorin sur les Actes des Apótres, & Alcasar sur l'Apocalypse," 
Simon, Histoire critique, 636. 

49 Ibid: "Ceux qui n’aiment point les longs Commentaires (..) doivent consulter les 
Scoliastes, & entre autres Emanuel Sa, Francois Luc de Bruges & Jean Mariana (...)." 

50 Carlos G. Noreña, Studies in Spanish Renaissance Thought (The Hague: 1975), 189. 

51 Juan Prado refers to the period 1563-1663 as “aureum catholicae exegeseos saeculum.” 
Juan Prado, Praelectionum biblicarum compendium, vol. 1: Joh. Prado, Propaedeutica 
(Madrid: 1943), 242. 

52 A fact acknowledged by Richard Simon, but otherwise rarely mentioned. One excep- 
tion is Gottlob W. Meyer, Geschichte der Schrifterklärung seit der Wiederherstellung der 
Wissenschaften, 4 vols (Góttingen: 1802-1804). In his second volume, he praises the 
Complutensis (15-35) and the Regia (47-53) and speaks positively about authors otherwise 
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In 1596 - the century of the polyglots was not even over and famous bibli- 
cal scholars of the Jesuit Order were still teaching (outside Spain) — the pro- 
fessor of Hebrew, the Dominican Pedro de Palencia (ca.1557-1621), informed 
the governing bodies of the University of Alcalá that he had looked in vain in 
all printing houses in Spain for Hebrew types for the publication of a Hebrew 
dictionary. He therefore asked to be allowed to print this work abroad. In a 
Tratado acerca de la lectura de las glosas de los rabinos (Madrid BN Mss/1076) 
written in 1611, Palencia painted a catastrophic picture of Hebrew studies in 
Spain. He praised the efforts of the Crown and other donors to save valuable 
stocks of Hebrew books in Spain, for he saw the main reason for the decline of 
Hebrew studies in Spain in the persistent persecution of these Hebrew books 
by the Inquisition. He then made a passionate plea for Hebrew scholarship. He 
expressly quoted “Maestro Grajal who was persecuted by the Inquisition thirty 
years ago” (fol. 4r) as the last professor at a Spanish university to have read the 
glosses of the rabbis. 

Faced with these facts, historical research faces a dual task. How can the 
undisputed Spanish achievements in biblical philology in the course of the 
16th century be explained? And what are the reasons for the rapid disappear- 
ance of this outstanding scholarship? The vitality of early modern Spanish 
scholasticism and its claim to want to have a say in foreign areas of expertise 
do not offer a sufficient explanation. Scholasticism is rather on the margins of 
this phenomenon and does not bear any substantial blame for later develop- 
ments. It should not be forgotten that scholasticism saw its main task in the 
field of cursus theologicus. For the scholastic scholars, theology was not biblical 
exegesis, but philosophical exploration of doctrines of faith contained in the 
Bible. Biblical Criticism was not the immediate interest of the scholastic. 

Nevertheless, scholasticism, in its striving for a comprehensive and self 
contained system, forgot its purely serving function vis-a-vis biblical revela- 
tion, and, in reversal of the actual order, assigned to Scripture only the task of 
proving the theses of dogmatic theological thought. For scholasticism, while 


rarely mentioned, such as Martín Martínez (145, endnote 74). Also Hermann Hupfeld, 
Über Begriff und Methode der sogenannten biblischen Einleitung (Marburg: 1844), 52-53, 
who correctly describes the development sketched in this chapter: "Durch die Berührung 
mit den gebildeten Mauren und jüdischen Rabbinern in Spanien, unter denen eben eine 
große wissenschaftliche Regsamkeit — namentlich im Studium ihrer heiligen Schrift 
und Sprache — erwacht war, waren dort seit dem 13. Jahrhundert die morgenlándischen 
Sprachen der christlichen Welt etwas náher getreten (...) bis mit dem 16. Jahrhundert die 
hebráische Sprachkunde und der Eifer dafür sich unter den Christen allgemeiner verb- 
reitete, deren Früchte frühestens in den biblischen Commentaren spanischer Ausleger 
hervortreten.” 
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accepting and discussing the role of a positive theology, there still was only one 
theological subject in the strict sense, only one theology, namely speculative, 
scholastic theology. Only speculative theology merited the term theologia. This 
credo would continue to be taught in close accordance with the method, struc- 
ture and content of Aquinas's Summa. 

Although scholastic theologians ignored the biblical research done by the 
Complutensians and excellent scholars such as Martín Martínez in Salamanca 
and elsewhere, they accepted it as part of the academic process. They criti- 
cized the fact that the exegetes, in their view, did not put enough effort into 
thinking theologically. Yet scholastics showed no interest in biblical study and 
tended to prove their theses on the authority of Scripture with a few sentences 
taken out of context. 

Nevertheless, it remains the task of future research to clarify to what extent 
and why scholastic activity influenced the rise and decline of Biblical Criticism 
in Spain. In any case, the scholastic teachers did not contribute anything in 
favor of Biblical Criticism. The history of the universities and especially the 
history of theology in Spain is mainly the history of religious orders. The study 
of the theologians of the Dominican Order was mainly done by Dominicans 
and the same applies to the Jesuits and other religious communities. A biased 
historiography sees the biblical philologists, these thinkers independent of 
scholastic constraints, as insignificant outsiders or even as unwanted guests 
in a theological tradition marked by tribal and often mutually hostile schools. 
This history of the religious orders has mainly been concerned with the study 
and development of scholastic controversies (for instance, De auxiliis). As a 
result, other achievements, such as biblical research, mostly conducted out- 
side universities and by secular clerics, have been hardly studied. 

In addition, historians of the early modern Spanish university do not 
dedicate themselves to the curricula and the structure of studies. The grad- 
ual, at times rapid decline of Biblical Studies is an undeniable fact. It had its 
cause not only in inquisitorial zeal. The study of the Bible required a linguis- 
tic competence and diligence that were neither appreciated nor rewarded in 
Spanish educational institutions. The constant transformation of the univer- 
sity into a place producing officers for church and state was the cause of the 
decadence of Spanish universities, which never saw themselves as research 
institutions.5% Biblical philology, almost always on the margins of university 


53 “The universities did not provide an opportunity to study the language as a humanis- 
tic discipline ... the universities had not produced humanists ... Castile's humanists have 
been caballeros not letrados ... The tradition of legal studies was so strong in the Spanish 
universities, however, that theology became the servant of law, and the Dominican 
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institutions, served no one and found no place in any curriculum. It is equally 
evident that the number of masters and doctors in the theological faculties of 
Spain decreased over time. The religious were overwhelming in numbers, they 
attended lectures at the university, but took their examinations and qualifica- 
tions in the colleges of their respective orders. Neither the universities nor the 
colegios of the orders required knowledge of biblical languages, and therefore 
rarely employed teachers with the necessary expertise. The subsequent misery 
of biblical research in Spain is rooted in these and corresponding conditions 
determined by the structure of universities and curricula.°* At the same time, 
we need to mention the fact that the first Jesuit generation had very good bibli- 
cal philologists. They can be traced back not least to the favorable conditions in 
Spanish educational institutions at the time. Many had completed their edu- 
cation at the University of Salamanca at the time when Gaspar de Grajal and 
Martín Martínez, later to fall foul of the Inquisition, gave lectures there. Great 
scholars of the Bible both, yet hardly mentioned in the relevant historiography. 
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PART 4 


Philosophy 


CHAPTER 7 
Natural Philosophy 


Giovanni Gellera 


1 Introduction 


This chapter examines natural philosophy in Spanish scholasticism from circa 
1550 to circa 1750. During the Siglo de Oro (ca.1550-ca.1650), Habsburg Spain 
was the dominant power in Europe. By 1750 Spain had lost political and cul- 
tural dominance over to France, the United Provinces, and Great Britain. The 
political fortunes of modern Spain suggest a similar trajectory in philosophy. 
Until around 1650, the Spanish universities exerted a profound international 
influence through Aristotelo-scholasticism. When scholasticism was ulti- 
mately made obsolete by the ‘new’ philosophy and science, gone with it was 
Spain's leadership in scientific and philosophical innovation. Unable to answer 
the challenges of modern science and philosophy, when scholastic natural phi- 
losophy declined in Europe natural philosophy declined in Spain. 

The historiography of Spanish scholastic natural philosophy has long 
reflected this narrative: intellectual maps of Hispanic scholasticism suggest 
that the achievements of early modern scholastic philosophy are primarily in 
metaphysics and political philosophy, and scholastic natural philosophy was 
studied primarily as the 'antagonist' of the scientific revolution. Scholastic nat- 
ural philosophy seems to have lost twice, as the programme of early modern 
philosophy and science was at once anti-scholastic and opposed to natural phi- 
losophy as an Aristotelian science. This ‘rise-and-fall’ narrative, though broadly 
accurate, does not fully represent the complexities and varieties of a philo- 
sophical tradition which lasted over two centuries. The Spanish scholastics 
feature prominently in recent research on scholastic natural philosophy, and 
their positive contributions to modern science has been finally acknowledged.? 


1 John P. Doyle, *Hispanic Scholastic Philosophy, in James Hankins (ed.), The Cambridge 
Companion to Renaissance Philosophy (Cambridge: 2007), 250-69. 

2 Dennis Des Chene, Physiologia (Ithaca-London: 1996), part 1; Roger Ariew and Alan Gabbey, 
“The Scholastic Background,” in Daniel Garber and Michael Ayers (eds.), The Cambridge 
History of Seventeenth-Century Philosophy (Cambridge: 1998), 425-453; Dennis Des Chene, 
"From Natural Philosophy to Natural Science,” in Rutherford (ed.), The Cambridge Companion 
to Early Modern Philosophy, 67-94; Walter Ott, Causation and Laws in Early Modern Philosophy 
(Oxford: 2009), 21-32. 
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After circa 1675 there were several interesting attempts in Spain to modernize 
and reform a scholastic tradition increasingly perceived by some as decadent 
and crystallized.3 

Crystallized around what? Scholastic natural philosophy can be character- 
ized as follows: (i) natural philosophy is a speculative, a priori, and non-empir- 
ical science; (ii) it is not an autonomous discipline, and coherence with the 
scholastic worldview (theology and metaphysics) is essential; (iii) the method 
is of presentation rather than of discovery, based on textual authority rather 
than observation and experiments; (iv) as an Aristotelian science, it deals 
with natural kinds, qualities, active powers, form, accident and matter, final 
causes, and it rules out the mixed sciences, in particular mathematical phys- 
ics.* As regards the 'Spanish' dimension of it, additional non-philosophical 
aspects such as academic and intellectual inertia, and the political compro- 
mise between monarchy and church were decisive. Especially consequential 
was the perceived co-implication of Aristotelo-scholasticism and Catholic the- 
ology. The theology of the Eucharist was set as dogma in hylomorphistic terms 
at the Council of Trent (1545-1563) and Philip 11 incorporated the decrees of 
Trent into Spanish law.? For better or worse, these views were rejected by most 
‘modern’ natural philosophers. 

This chapter has two aims: 1) to present the complexity and variety of 
Spanish scholastic natural philosophical views; and 2) to expand the canon 
by investigating some less known late modern sources. The chapter is broadly 
divided into two parts. The first part on the Siglo de Oro (sections 2 and 3) qual- 
ifies the received view that Spanish scholasticism was predominantly Thomist. 
The example is general physics, where the discussions about the subject-mat- 
ter of natural philosophy, essence and existence, prime matter, and substance 
show the influence of Scotist views. Also, some ways in which Spanish scholas- 
tic natural philosophy was ultimately influential on early modern philosophy 
and science are due to the Scotist components of Scoto-Thomist eclecticism. 
The second part (sections 4 to 6) discusses the period from circa 1650 to 
circa 1750. After the Siglo de Oro, scholastic natural philosophy remained the 


3 See for example: Francisco Sánchez-Blanco, La Mentalidad Ilustrada (Madrid: 1999); Jesús 
Pérez Magallón, Construyendo la Modernidad: La Cultura Española en el Tiempo de los 
Novatores (1675-1725) (Madrid: 2002). 

4 These views are essential to scholasticism: see Luca Bianchi, “Continuity and Change in the 
Aristotelian Tradition” in James Hankins (ed.), The Cambridge Companion to Renaissance 
Philosophy (Cambridge: 2007), 49-71. 

5 Pérez Magallón, Construyendo la Modernidad, 18 and “el tridentismo militante de Felipe 
IL," 68. 
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majority view in Spain, but became increasingly self-referential and conser- 
vative. Natural philosophy was dependent on a holistic scholastic worldview 
which its proponents regarded as identical with the social, political, and cul- 
tural life of Catholic Spain. The attempts to reform scholastic philosophy, pro- 
moted especially in mathematics, medicine and the practical sciences, and the 
reactions to them give important insights into the intellectual life of Bourbon 
Spain.® 


2 Between Thomism and Scotism in the Siglo de Oro 


Following the end of the Reconquista in 1492, Spain experienced an intel- 
lectual Golden Age. Integral to its projection of power were the universities 
and their sophisticated scholasticism. The so-called ‘Salamanca School’ at 
the University of Salamanca (1134) exerted influence and ‘soft power’ in the 
Catholic world as well as in Protestant Europe.” Other important universities 
were the Complutensis in Alcalá de Henares (1293) and the Roman College in 
Rome (1551), mainly staffed with Dominicans and Jesuits. The rivalry between 
Dominicans and Jesuits was famously brought to the surface in the De auxi- 
liis polemics, with the Dominicans backing Domingo Báñez against the Jesuits 
backing Luis de Molina's Concordia liberi arbitrii cum gratie donis (1588). 
Besides church politics, the central issue was theological: the concourse 
of human action to salvation and the creatures' love of God. The Molinists 
defended freedom of indifference of Scotist legacy against predetermination 
favoured by the Thomists. In natural philosophy, this rivalry is less evident. 
Both orders nominally follow the philosophy of Thomas Aquinas and, gen- 
erally speaking, natural philosophy does not seem to raise heated internal 
debates. Natural philosophical doctrines were regarded as derivative from and 
dependent on the foundational and architectonic discipline of metaphysics. 
The temporal limits of the 'Golden Age' of Spanish scholastic natural phi- 
losophy are from circa 1550 to circa 1650, the period of the great textbooks and 


6 Given the relative obscurity of some late sources, the present selective survey is intended as 
a starting point for further research. The website Scholasticon [http://scholasticon.ish-lyon. 
cnrs.fr/index_fr.php] by Jacob Schmutz is an unparalleled bio-bibliographical source for 
early modem scholasticism. 

7 HaraldE. Braun, “Higher Education, Soft Power’ and Catholic Identity: A Case Study from Early 
Modern Salamanca, in Harald E. Braun and Jesús Pérez-Magallón (eds), The Transatlantic 
Hispanic Baroque: Complex Identities in the Atlantic World (Farnham-Burlington, VT: 2014), 
55—74; Richard Tuck, "The Institutional Setting," in Garber and Ayers (eds), The Cambridge 
History of Seventeenth-Century Philosophy, 9—32, 17. 
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cursus philosophici. The terminus year of 1650 is an approximation for the start 
of a shifting general attitude in natural philosophy across Europe, especially 
due to mechanical philosophy and experimental science, and its profound 
implications for what it meant to be a natural philosopher. 

A common assumption is that Spanish scholasticism was rigidly Thomist 
because of the official endorsements of Thomism at the Council of Trent 
(1545-1563) and by the Dominican and Jesuit orders. Roger Ariew has used the 
1914 definition of Thomism by the Sacred Congregation of Faith as a model for 
the investigation of the doctrines characteristic of Thomism and Scotism in 
17th-century French authors. General physics is at the intersection of meta- 
physics and natural philosophy: it deals with the theories of substance, essence 
and existence, prime matter, mode of union of natural compounds, principle 
of individuation, and the like. Here the differences between Thomism and 
Scotism are evident.? The main Scotist (and anti-Thomist) views are: 1) the 
proper object of the human intellect is being in general; 2) the concept of being 
holds univocally between God and creatures; 3) man is a composite of a plural- 
ity of forms; 4) prime matter can subsist independently of form; 5) the princi- 
ple of individuation is hecceitas, or form; 6) space is radically relative; 7) time 
is independent of motion. Ariew concludes "that Jesuits (and Dominicans) 
generally take Thomas's side, at least in the first half of the century, and the 
University of Paris doctors usually take Scotus's side."? He also observed that 
late 17th-century Jesuits were less committed Thomists than earlier Jesuits. The 
Spanish Jesuits and Dominicans are generally Thomist in their understanding 
of the relationship between natural philosophy and metaphysics but their 
overall adherence to Thomism is seldom acritical as they accept degrees of 
eclecticism, and Scotist views are accepted whenever they are considered an 
improvement on Thomist positions.!? 


8 Roger Ariew, Descartes among the Scholastics (Leiden-Boston: 2011), 79-80. 

9 Ariew, Descartes among the Scholastics, 83-84 and 86. 

10 Early modern Scotism is now recognized as an influential tradition. See Jacob Schmutz, 
"L'héritage des subtils: Cartographie du scotisme de l'áge classique,” Duns Scot au XVII* 
siécle. Les études philosophiques 1 (2002), 51-81, 68: "La culture de la Renaissance restait à 
ce titre profondément imprégnée d'idéaux scotistes.” Schmutz approaches Scotism as: 1) 
a legacy of a medieval vía; 2) a doctrinal influence within Catholic scholasticism; 3) an 
external influence. Points 1 and 2 are relevant to my analysis. The Spanish universities of 
Alcalá and Salamanca were among the first to teach theology and philosophy also accord- 
ing to the via Scotista (57), at a time of resurgent Thomism (62). Natural philosophy is 
somehow peripheral in the fortunes of Scotism in Spain and elsewhere: the main disci- 
plines are theology, metaphysics, and logic. It is worth noting that Scotus did not write a 
work on natural philosophy. 
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One such example is De communibus omnium rerum naturalium prin- 
cipiis et affectionibus libri xv (Rome: 1576) by the Jesuit Benedictus Pererius 
(1535-1610). Pererius was a leading figure at the Roman College in Rome, 
the headquarters of the Jesuit Order, where he worked alongside Pedro da 
Fonseca and Francisco Suárez. Pererius expounds a generally Thomist nat- 
ural philosophy in an original way and accepts a number of Scotist theses. 
For example, in book v, chapter X111, he ascribes existence without form 
to prime matter, against Aquinas's pura potentia; in chapters x and x1 he 
rejects Scotus's hecceitas but also Aquinas's materia signata as the prin- 
ciple of individuation. Besides the Thomist-Scotist perspective, Pererius 
stands out as an original contributor to the scholastic theory of science. He 
endorses the importance of experience in natural philosophy;! in line with 
empiricist trends in late Renaissance Aristotelianism, and anticipates later 
Jesuits and Rodrigo de Arriaga in the 17th century. Pererius's reflections on 
the scientific status of natural philosophy were original and influential. He 
conceived of a first philosophy, at once natural philosophical and meta- 
physical, which deals with the “common principles of all natural things," 
in a move away from God as the object of metaphysics - further developed 
by Suárez, and later called ‘ontology’ by the German Calvinist Rudolph 
Goclenius (1547-1628)? Pererius grounds a general science of being in 
Scotus's univocity of being in its logical sense of concept in the intellect, 
univocal to God and creatures. 

Pererius's generation was remarkable. The Jesuit Francisco de Toledo 
(Toletus, 1534-1596) studied in Salamanca under the Dominican Domingo de 
Soto (1494-1560) and later moved to the Roman College. Alongside his com- 
mentaries on Aquinas's Summa, which replaced Peter Lombard's Sentences 
among the Jesuits, Toletus wrote extensive commentaries on Aristotle which 
gained renown in the late 16th century? Toletus did not side with Aquinas 
on the subject of natural philosophy and leans towards Scotus: the proper 
object of natural philosophy is the corpus naturale (De physica, prolegomena, 
quaestio 11), not the ens mobile, as argued by Aquinas (In physicorum 13.3), and 


11 Doyle, “Hispanic Scholastic Philosophy 256. 

12  OnPererius's importance in the history of metaphysics, Jean-Francois Courtine, Suárez et 
le systeme de la métaphysique (Paris: 1990), parts 3 and 4. Schmutz, “L'héritage des subtils,” 
69-70, remarks the Scotism of the Jesuit metaphysics of the period. 

13 | Commentaria in VIII libros De physica auscultatione (Cologne: 1574) and Commentaria in 
II libros De generatione et corruptione (Venice: 1575). Toletus is among the best studied 
Spanish scholastics: see for example Des Chene, Physiologia, and Étienne Gilson in the 
Index scolastico-cartésien (Metz: 1913). 
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some metaphysical act is ascribed to prime matter, which is not Aquinas's pura 
potentia (De physica, book 1, chapter v11, quaestio XIII). 

After the unification of Spain and Portugal in 1580, academic ties between 
the two nations became even closer. The most celebrated and representa- 
tive scholastic textbook of the period is the Cursus Conimbricensis, produced 
between 1592 and 1606 at the University of Coimbra by an international 
collective inspired by the Portuguese Jesuit Pedro de Fonseca. The Cursus 
is the product of scholastic excellence in disputations as well as humanist 
attention to critical editions. It is among the very first courses to include the 
Latin translation along with the original Greek and the philosophical com- 
mentary. In Charles Schmitt's words: “These scholars [...] were editors and 
translators (as were the humanists), but also commentators and questionarii 
(as were the scholastics)."^ The Coimbra course was imitated but remained 
unsurpassed. The first great course of the 17th century produced in Spain is 
the Artium cursus sive Disputationes in Aristotelis dialecticam, et philosophiam 
naturalem (Alcalá: 1624) by the Carmelites of the Collegium Complutense, 
hence called Cursus Complutensis. Of lesser quality than the Conimbricensis, 
the Complutensis is more consistently Thomist, relies on fewer sources, does 
not feature a critical edition of Aristotle's text, and is more obviously written 
with university teaching in mind. The Conimbricenses' goal was "political" as 
well as philosophical: the Cursus was intended to manifest the excellence of 
the Jesuit curriculum and of the Catholic interpretation of Aristotle, and the 
superiority of scholasticism over humanism. Part of this universal goal was to 
create a course which, though Thomist in essence and structure, made use of 
the best scholastic sources. Hence, Scotus figures prominently, albeit covertly. 
For example, one such occurrence is the Conimbricenses' theory of prime mat- 
ter. Prima facie, they seem to be arguing from a Thomist standpoint when they 
criticize Scotus, with supporting textual evidence from Aristotle, for attribut- 
ing an act to prime matter without form. However, they accept the conclu- 
sion that prime matter can exist without form, which implies that some sort of 
‘metaphysical’ act (different from the formal act because prior to information) 
is attributed to it, as taught by Scotus. 


14 Charles B. Schmitt, Aristotle and the Renaissance (Cambridge, MA: 1983), 39. On the 
Coimbra Cursus, 39-43. 

15 Dennis Des Chene, "Descartes and the Natural Philosophy of the Coimbra Commentaries," 
in Stephen Gaukroger, John Schuster, and John Sutton (eds), Descartes' Natural Philosophy 
(London-New York: 2000), 33. Des Chene makes a similar point concerning Toletus's and 
Suárez's views on prime matter. 
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Arguably the most representative Siglo de Oro Thomist is the Coimbra-edu- 
cated Portuguese Dominican Joäo Poinsot (1589-1644), professor in Alcalá 
for thirty years, tellingly known as “João de Santo Tomás” (John of Saint 
Thomas). His philosophy course, published from 1631, deals with natural phi- 
losophy in the first part of the second book. The full title: Cursus philosophi- 
cus Thomisticus, secundum exactam, veram et genuinam Aristotelis et Doctoris 
Angelici mentem (Cologne: 1653) gives the idea of the centrality of Aristotle 
and of Aquinas's interpretation of Aristotle in the Spanish curriculum. Some 
“markers” of Thomism are the following. Poinsot understands the ens mobile 
as the object of natural philosophy (De scientia philosophie, quaestio I), argues 
that prime matter is pure potency (book I, questio 111, article 11), and main- 
tains a real distinction between essence and existence (queestio VII, article IV). 
More Thomist views can be easily found in Poinsot's metaphysics and special 
physics, and he is a renown paradigm of commitment to Aquinas. However, 
Poinsot is not representative of the overall more eclectic Spanish scholastic 
natural philosophy. 

During the Siglo de Oro, Spanish academics exported scholasticism to 
America.!$ The Augustinian Alonso de la Vera Cruz (1507-1584) is the first, and 
arguably best-known, philosopher in America, at the newly founded university 
of Mexico (1553), and authored the first philosophical publications in America, 
which include the Physica speculatio (Mexico: 1557). He is best known for his 
arguments in favour of the rights of native Americans. The Jesuit Antonio 
Rubio (1548-1615) is the main philosopher active in America in the period. He 
taught philosophy and theology in Mexico for around twenty years before mov- 
ing back to Alcalá in 1599. He wrote extensively on Aristotle's natural philoso- 
phy." Predictably though, Rubio's most innovative or renowned work was not 
in the field of natural philosophy: it is the Logica mexicana, sive Commentarii 
in universam Aristotelis logicam (Cologne: 1605). Rubio reveals, once more, the 
fundamental eclecticism of the scholastic textbooks of the period. He sides 
with Aquinas on prime matter as pure potency (In libros Aristotelis de physico 
auditu, tractatus 1, quaestio 2), but he endorses Scotus on the mode of union 


16 On Latin American scholastic philosophy in the early modern period, see Roberto 
Hofmeister Pich and Alfredo Santiago Culleton (eds), Scholastica Colonialis: Reception 
and Development of Baroque Scholasticism in Latin America, 16th-18th Centuries 
(Turnhout: 2017) and their project Scholastica colonialis. Website: www.scholasticacolo- 
nialis.com/ 

17 Commentarii in libros Aristotelis de physico auditu seu Auscultatione (Madrid: 1605); 
Commentarü in libros Aristotelis de ortu et interitu rerum naturalium, seu de generati- 
one et corruptione (Madrid: 1609); Commentarii in libros Aristotelis de coelo et mundo 
(Madrid: 1615). 
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between form and matter (tractatus 2, queestio 6). Rubio's achievements and 
legacy in Mexico earned him a place in the history of Spanish scholasticism. 
His commentaries were reprinted several times and received high praise 
throughout the 17th century. 

The debate about the place of natural philosophy in the system of science 
is informative of the conceptual differences between Thomism and Scotism. 
Following Stephen Gaukroger, “the key problem that underlies the textbook 
tradition is the relation between metaphysics and natural philosophy” The 
Scotist view is characterized by a “sharp separation between supernatural 
theology and natural philosophy” whereas the Thomist programme, not- 
withstanding this separation, is “to reconcile them [Christian theology and 
Aristotelian philosophy] in the form of an Aristotelian/Christian amalgam."!8 
Hence, the Thomists' and the Spanish scholastics' profound commitment to a 
“metaphysical” understanding of natural philosophy. Along with the decrees 
of the Council of Trent, another highly influential source of authority was 
the Ratio Studiorum (1599) of the Jesuit Order. Inspired by Fonseca, it set the 
standard understanding of natural philosophy in the Rules for the Professor of 
Philosophy. Philosophy prepares for the study of theology, interprets Aristotle 
unless when contrary to faith, and diverges from Aquinas only respectfully 
and reluctantly. The second year of the curriculum teaches Aristotle's natural 
books: the Physics, On the Heavens, and On Generation and Corruption. The pro- 
fessor is to teach, in the scholastic form, the division and subordination of sci- 
ences and the difference in method between mathematics and physics,'* thus 
establishing a conceptual and methodological, as well as institutional, separa- 
tion. The Ratio Studiorum allowed for degrees of freedom in teaching, but the 
understanding of the central relations of theology, metaphysics and natural 
philosophy was essentially Thomist. Theology and philosophy expound differ- 
ent aspects of one and the same truth. 

The overall deference to the internal coherence and structure of scho- 
lastic philosophy set precise boundaries to natural philosophy in terms of 
subject matter, methodology, and ultimately autonomy. Much of the Cursus 
Conimbricensis is on natural philosophy but this reflects its almost encyclo- 
paedic scope and the variety of Aristotle's natural books, more than a genuine 
interest in natural philosophy and the increasing amount of natural knowledge 
available. The Spanish scholastics of the period discussed natural philosophy 
as part of the scholastic system of knowledge, dependent on metaphysics and 


18 Stephen Gaukroger, Descartes' System of Natural Philosophy (Cambridge: 2003), 35 and 41. 

19 See The Jesuit Ratio Studiorum of 1599, edited and translated by Allan P. Farrell (1970), 
40-43, and the standard treatment of ‘subordination’ of sciences in the long questio 
XXVII of João Poinsot's first volume of Cursus philosophicus Thomisticus. 
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propaedeutic to theology.?° This will turn out to be an important stumbling 
block in the Spanish scholastics' attitude towards the 'new” science. 


3 The Importance of Scholastic Natural Philosophy 


At the peak of their influence, the Spanish scholastics made original contri- 
butions — direct and indirect — to natural philosophy which were consequen- 
tial for later philosophers. One example of the importance of Thomist-Scotist 
debates for non-scholastic natural philosophy is René Descartes's famous, and 
slightly misleading, rejection of prime matter as pura potentia as the scholastic 
position. It is, in fact, a Thomist view and the majority of the Spanish scholas- 
tics held, with Scotus, that prime matter is actualized by a metaphysical act 
without form. Arguably, Descartes strategically targeted the famous Thomist 
view to divert attention from his own debts to scholasticism, especially 
Scotism. Ariew has argued that "Descartes leans towards Scotism for every one 
of the Scotist theses, as long as they are at all relevant to his philosophy,”?! 
and agrees with the Scotist view that "extension subsists independently of any 
form,” a view reminiscent and, arguably, anticipatory of res extensa.?? 
Relevant for later mechanical philosophy is the theory of substance of the 
Jesuit Francisco Suárez (1548-1617), professor at the Roman College and author 
of the celebrated Disputationes metaphysice (Cologne: 1597). Suárez was not 
primarily interested in natural philosophy or in non-scholastic philosophies 
but, as Helen Hattab has argued, he "paved the way for the rise and acceptance 
of the mechanical philosophy in the seventeenth century" despite “working 
tirelessly and brilliantly to save Scholastic Aristotelianism.”23 The argument is 
that "by separating and privileging the physical sense of form over the meta- 
physical and logical senses (...) Suárez inadvertently undermined the case for 
substantial forms independent of this general framework (...) of Scholastic 
logic and metaphysics.7^ Hattab contends that such complexities did not 
go unnoticed by Descartes, especially the possibility of a natural philosophy 


20 The Jesuit Francisco Alonso or Alphonsus (1600-1649), professor in Alcalá, is quite 
unique in publishing mainly on natural philosophy: Disputationes in octo libros physico- 
rum Aristotelis (Alcalá: 1640) and Disputationes in duos libros Aristotelis de generatione et 
corruptione, in quatuor libros de meteoris et in tres de ccelo (Alcalá: 1641). 

21  Ariew, Descartes among the Scholastics, 94. The section is entitled: "Descartes' Scotism.” 

22 See Ariew, Descartes among the Scholastics, 95, also for other points of agreement. 

23 Helen Hattab, “Suárez's Last Stand for the Substantial Form,” in Benjamin Hill and Henrik 
Lagerlund (eds), The Philosophy of Francisco Suárez (Oxford: 2012), 101-120, 101. 

24 Hattab, "Suárez's Last Stand,” 109-110. 
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independent of metaphysics, and that “itis hard to imagine a mechanistic phi- 
losophy like Descartes’ taking root in more traditional Thomist soil.”?? 

The Dominican Domingo de Soto (1494-1560) represents an important 
link between Renaissance Paris, where he trained and taught, and the estab- 
lishment of the “School of Salamanca.” His Commentaria super octo libros 
Physicorum Aristotelis and the appended Questiones (Salamanca: 1555) have a 
place in history of science for the concept of movement uniformiter difformis 
(“uniformly difform”) with respect to time in questions 3 and 4 of Book 7 where 
Aristotle's laws of motion are discussed. The concept was initially developed by 
the Merton College calculatores but de Soto applied it for the first time to fall- 
ing bodies.?6 Aristotle and his commentators made movement proportional 
to acceleration and inversely proportional to the resistance of the medium: V 
« f/r. In a void, the falling body would accelerate instantaneously because of 
the absence of the medium. De Soto's view is that the "uniformly difform" 
movement occurs in falling heavy bodies, which move faster at the end (of 
each interval of time) than at the beginning. Hence: V & Emotive/Yinterna» All move- 
ment now occurs in time (even in a void) because it takes time for the force 
to overcome the internal resistance of the body for the movement to begin.?" 
For Aristotelian physics, the innovations are in the mathematization of local 
motion, in the acceleration in time of falling bodies, and in the questioning 
of the explanatory role of “heaviness” (gravitas), all views likely influential on 
Galileo Galilei.28 

Rodrigo de Arriaga (1592-1667), Jesuit theologian and philosopher, is an 
exception in mainstream scholastic natural philosophy. Student at Salamanca, 
Arriaga spent most of his active life in Prague and displays an original approach 
to natural philosophy, interest in the critical scientific spirit of the time, and 
familiarity with the new experimental science, quite unusual among the scho- 
lastics.29 Arriaga's Cursus philosophicus (Antwerp: 1632) is among the most 


25 Hattab, “Suárez's Last Stand” 118. 

26 For the analysis of de Soto's law here, see Juan J. Perez Camacho and Ignacio Sols Lucia, 
“Domingo de Soto en el origen de la ciencia moderna,’ Revista de Filosofia 12 (1994), 455- 
475, 460, 471 and ff. 

27  Thenotion of internal resistance is indebted to Scotus: Alexander Broadie, "Scotus on Ubiety 
and the Fiery Furnace, British Journal for the History of Philosophy 13.1 (2005), 3-20, 12-13. 

28 For the texts: William A. Wallace, “Domingo de Soto's ‘Laws’ of Motion: Text and Context,” 
in Edith Brylla and Michael McVaugh (eds.), Texts and Contexts in Ancient and Medieval 
Science (Leiden-New York-Cologne: 1997), 271-304. For the reconstruction of the Duhem- 
Koyré debate on de Soto and Galileo, see William A. Wallace, “Duhem and Koyré on 
Domingo de Soto,” Synthese 83.2 (1990), 239-260. Galileo was aware of de Soto (248). 

29 Fernando Muñoz-Box, “La filosofía natural de Rodrigo de Arriaga,” Estudios Filosofícos 
39 (1990), 591-604, 596. See for example Arriaga's praise of experience, quoted on 
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influential philosophy courses of the 17th century.3% Pierre Bayle praised the 
"subtle Arriaga" for his sceptical method and ability to destroy rival theories, 
considered by Bayle as essential to philosophy.*! Bayle also cited the Thomist 
Integer cursus philosophicus (Lyon: 1640) by the Jesuit Francisco de Oviedo 
(1602-1651), professor of philosophy and theology in Alcalá. This is evidence of 
the pedagogical value still attributed to scholastic textbooks by many, includ- 
ing Descartes. 

De Soto, Suárez, and Arriaga are, in different ways, suggestive of the poten- 
tial for innovation within scholastic natural philosophy, and of the importance 
of Scotism in early modern thought. In the second half of the 17th century the 
new science, mechanicism, corpuscularianism, and the mathematization of 
physics challenged scholasticism and ultimately made it obsolete. 


4 From the Golden Age to the Enlightened Age? (1650-1750) 


After the Siglo de Oro, when Spanish scholasticism was virtually unchallenged 
in Spain and America and influential in Europe, scholastic natural philoso- 
phy came under pressure from the new science and philosophies. Des Chene 
argued that for the emergence of a scientific worldview of “mechanical” 
matter and laws out of a natural philosophy built on prime matter, ends and 
causal powers, "the three streams — conceptual, experimental or practical, 
and institutional" were needed. These were "often mingled" but "had their 
own tempi, their own terrains."?? In Spain, the conceptual and institutional 
"streams" were especially resilient to changes in natural philosophy. In this 
regard, natural philosophy can be considered as an illustration of the broader 
academic situation. 

There is, in some respects, a tendency to overestimate the importance of 
philosophy in early modern intellectual life. In the Spanish universities the 
Faculties of Arts were “considered minor faculties” as compared to theology, 


page 595: "Ita forte in multis receptis opinionibus contingeret, si eas experientia ipsa 
examinare possemus.” I thank Fernando Muñoz-Box for kindly making his article avail- 
able to me. 

30  W.G.L. Randles, The Unmaking of the Medieval Christian Cosmos (Aldershot-Brookfield: 
1999), 170. 

31 Doyle, “Hispanic Scholastic Philosophy” 263, and Richard H. Popkin, The High Road to 
Pyrrhonism (Indianapolis-Cambridge: 1993), 27-29. 

32  DesChene, “From Natural Philosophy to Natural Science,” 68-69. 
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law, and medicine.?? The alliance of philosophy and theology, however, though 
not the main or sole conservative force, worked effectively against the mod- 
ernization of the curriculum, thus affecting the whole university.3* According 
to Víctor Navarro-Brotóns, “the diversity of situations confronting each science 
correlated to the degree of autonomy that it had attained with respect to phi- 
losophy.”?? Elsewhere, scholastic natural philosophy was abandoned because it 
failed to combine its method with the new science;?® in Spain, the new science 
did not find its place in a philosophy curriculum which was still essentially 
scholastic. The status of natural philosophy in the universities, locked some- 
where between a Renaissance curriculum and timid attempts to innovate, is 
representative of the wider intellectual situation.” Theologians and philoso- 
phers feared to lose the privilege and exclusivity of the Aristotelian consensus 
which dominated the Spanish universities until the 17th century.?? This does 
not mean, however, that the empirical sciences were not pursued, especially 
for the needs of the Spanish Empire.?? In fact, discontent with scholasticism 
principally originated in mathematics, medicine and the practical sciences.^? 
In 1687, the great Valencia physician Juan de Cabriada in his Carta filosófica, 
médico-química complained about the scientific backwardness of the Spanish 
universities: "How pitiful and shameful it is that we must be the last to receive 
the public notices already diffused throughout Europe." 

How did this situation translate into the “conceptual stream" of natural 
philosophy? Section 5 discusses the 17th-century legacies of Scoto-Thomist 


33 José Luis Peset, “Enlightenment and Renovation in the Spanish Universities,” in Mordechai 
Feingold (ed.), Universities and Science in the Early Modern Period (Dordrecht: 2006), 231- 
240, 232. 

34 The main argument in Kagan, Students and Society in Early Modern Spain, is that the 
Spanish universities were conservative because lawyers perpetrated a position of power 
in Spanish society together with disinterest in change and renovation. See “Conclusion.” 

35 Víctor Navarro-Brotóns, “Tradition and Scientific Change in Early Modern Spain: The 
Role of the Jesuits,” in Mordechai Feingold (ed.), Jesuit Science and the Republic of Letters 
(Cambridge, MA-London: 2003), 331-388, 353. 

36 John Gascoigne, "The Study of Nature,” in Knud Haakonssen, The Cambridge Companion 
to Eighteenth-Century Philosophy (Cambridge: 2006), 854-872, 856. Despite some changes, 
18th-century natural philosophy was still indebted to the scholastic division of disciplines 
and search for the causes of motion (856-857). 

37 Tuck “The Institutional Setting,’ 16: the Salamanca curriculum was governed until the 
end of the 17th century by the statutes of Pope Martin v of 1422. 

38 Pérez Magallón, Construyendo la Modernidad, 40 and 43. 

39 María M. Portuondo, “On Early Modern Science in Spain, in Kimberly Lynn and Erin 
K. Rowe (eds), The Early Modern Hispanic World (Cambridge: 2017), 193-219. 

40 Pérez Magallón, Construyendo la Modernidad, 131-132. 

41 Navarro, “Tradition and Scientific Change, 353; Pérez Magallón, Construyendo la 
Modernidad, 45 and 135. 


NATURAL PHILOSOPHY 213 


eclecticism and Jesuit science; section 6 discusses the reformist spirit of the 
Novatores, and some conservative as well as moderate scholastic reactions. 


5 Two Legacies of the Siglo de Oro: Scotism-Thomism and Jesuit 
Science 


After around 1650 the question of the Scoto-Thomist eclecticism of the Spanish 
scholastics becomes less relevant, in step with the decreased European impor- 
tance of scholasticism. The debates between Scotists and Thomists seemed to 
play into the hands of the Moderni, who were uninterested in these seemingly 
indistinguishable schools and portrayed scholasticism as unintelligible and 
monolithic. The scholastic academic standard remained the publication of 
cursus and textbooks, of lesser quality, originality and influence as compared 
to the earlier period. Such is the case of the Benedictine Andrés de la Moneda 
(1623-1687), Arts professor in Irache, where he composed the Cursus utriusque 
philosophie, tam rationalis quam naturalis (Burgos: 1660). Compared to the 
coeval French, British, and Dutch increasing interest in the new science, the 
Spanish textbooks reveal a rather rearguard polarization between Dominican 
and Jesuit Thomism and the revival of Duns Scotus and Bonaventure. This 
was animated by the Franciscan Order for considerations of balance of 
power within the church rather than for natural philosophical consider- 
ations. The Franciscan Tomás Llamazares published a Cursus philosophicus 
ad mentem Scoti (Lyon: 1670), while another move against Thomist orthodoxy 
was made by the Franciscan Capuchin Jacinto de Olp, with the reappraisal 
of Bonaventure's thought in the Cursus philosophicus ad mentem Seraphici 
Doctoris Bonaventure (Barcelona: 1691). The Scotist revival, which took place 
in both Catholic and Protestant Europe,?? points at some residual vitality in 
Spanish scholasticism but did not undermine Thomism and did not produce 
any original natural philosophy. Additionally, the lack of commentaries to 
Aristotle's physical books by Scotus did not facilitate the creation of a Scotist 
way of doing natural philosophy. Hence, the late 17th-century Spanish scho- 
lastics spent intellectual energy in setting up debates between the Thomist 


42 Juan Caramuel y Lobkowitz (1606—1682), Cistercian and friend of Nieremberg, is among 
the best studied Spanish philosophers of the period. He famously wrote in Theologia 
intentionalis (Lyon: 1664): "Scoti schola numerosior est omnibus aliis simul sumptis" (the 
school of Scotus is more numerous than all the others combined, 273). Central to the 
Scotist revival was the Wadding Edition of Scotus' works (Lyon: 1639). For a survey of early 
modern Scotism, see Jacob Schmutz, “L'héritage des subtils,” 531-81. 


214 GELLERA 


and Scotist schools, rather than in answering the challenges of the new sci- 
ence. Arriaga's compatibilism of experimental philosophy and scholasticism 
was not imitated. 

An important legacy of the Siglo de Oro was, however, Jesuit philoso- 
phy and science. In 1625, the Reales Estudios of the Imperial College of San 
Isidro were founded and staffed with remarkable scholars such as the Jesuit 
Juan Eusebio Nieremberg (1595-1658) and Sebastián Izquierdo (1601-1681). 
Although still “very little is known about the attitude of Jesuit professors of 
philosophy (...) toward new ideas,” their role in innovating Spanish scho- 
lasticism and in inspiring the Novatores is acknowledged. The Pharus scien- 
tiarum (Lyon: 1659) by Izquierdo, a theologian also active in Alcalá, Madrid, 
and at the Roman College, is an interesting attempt to integrate new ideas 
into scholasticism which builds on the traditional Jesuit inclination to prac- 
tical sciences. Izquierdo seemingly conceives of a general science based on 
Aristotle's Organon and Bacon's Novum Organon, with echoes of Cartesian 
methodology: disputatio xv, for example, explores the question of the order 
of things as objects of the human intellect. Perhaps not too much should be 
read in the Pharus as regards innovation, for Izquierdo's overall aim is to revive 
Aristotelian logic at the centre of a system of science inspired by the model of 
mathematics.** 

Juan Eusebio Nieremberg, professor of natural history at the Imperial 
College, Madrid, published Curiosa filosofía, y tesoro de maravillas de la 
Naturaleza (Madrid: 1630), and Oculta filosofía, de la simpatía y antipatía de 
las cosas (Madrid: 1633) which stand in an original way with respect to coeval 
scholasticism. Nieremberg sought to provide “knowledge about the natural 
world, but his greater goal is (...) to admire the beauty of nature and to revere 
its Creator” The Platonic themes of the secrets of nature and of knowledge as 
a personal voyage of “discernment” inform his works.* Another Jesuit, Juan 
Caramuel y Lobkowitz, active in Prague like Arriaga, is representative of the 
European reach of Spanish scholasticism. Caramuel sought to move away 
from Aristotelianism and dogmatism, praised individual thinking outside of 
the schools, and was acquainted with coeval science. Navarro explained the 
success of the Jesuits with the intellectual vitality of their order, their interna- 
tional outlook and connections, and their cautious approach to theologically 


43 Navarro, "Tradition and Scientific Change,” 340. 

44 Doyle, “Hispanic Scholastic Philosophy” 263. Pérez Magallón, Construyendo la 
Modernidad, n. 

45 D. Scott Hendrickson, Jesuit Polymath in Madrid: The Literary Enterprise of Juan Eusebio 
Nieremberg (1595-1658) (Leiden-Boston: 2015), 86-go. 
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sensitive matters which proved successful in the Spanish environment, hostile 
to novelties.^9 The Jesuits felt more at ease in those disciplines which could be 
detached without detriment from the metaphysics and natural philosophy of 
the Order, where the majority of "philosophers and theologians (...) were, on 
the whole, faithful guardians of traditional Aristotelian scholastic learning."^? 
Caramuel, like Christopher Clavius (1538-1612), divorced mathematics from 
natural philosophy, and Nieremberg worked in those empirical disciplines 
whose application had little to do with the more theoretical, and theologically 
sensitive, Aristotelian understanding of natural philosophy.^? This strategy 
granted some research freedom, especially in mathematics, and expanded the 
scholastic canon, but it would be sidelined by Newton's mathematization of 
physics in the Principia Mathematica (1686-87).** The complex legacy of the 
Jesuits will be felt among the Novatores. 


6 The Novatores and Some Scholastic Reactions 


Pérez Magallón has called the period from 1675 to 1725 “el tiempo de los 
Novatores." Thisis a conscious overstatement, as the Novatores themselves were 
aware of being a minority movement which set out to challenge Aristotelo- 
scholasticism as the "construcción filosófico-teológico-política" of Habsburg 
Spain.*% The Novatores were a diverse group of medical doctors mainly in 
Valencia, such as Cabriada, or moderate Jesuits, or practitioners of empirical 
sciences who argued for the need to abandon Aristotelo-scholasticism and def- 
erence to authority in matters of truth, and advocated empiricism, rationalism, 
technical and useful knowledge, as well as libertas philosophandi and the use 


46 See Pérez Magallón, Construyendo la Modernidad, 17-118. 

47 Navarro, “Tradition and Scientific Change," 337. The main scientific achievements of 
the Spanish Jesuits were in astronomy, natural history, and mathematics, not in natural 
philosophy. 

48 Navarro, “Tradition and Scientific Change” 334-336. 

49 Mathematics and astronomy were taught at the Mathematics Academy in Madrid 
(1582): both disciplines were not meant to describe the actual world, but to train in cal- 
culus and predictions. See Víctor Navarro-Brotóns, “The Cultivation of Astronomy in 
Spanish Universities in the Latter Half of the 16th Century” in Mordechai Feingold (ed.), 
Universities and Science in the Early Modern Period (Dordrecht: 2006), 83-99, 91 and 93: 
“a certain demarcation between the subjects of astronomy and natural philosophy” and 
astronomy's “subsequent decline in the 17th century.” 

50 Pérez Magallón, Construyendo la Modernidad, 68. Pérez Magallón also argued for the irrel- 
evance of dynastical change on such long-term phenomena (78ff.). 
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of Spanish vernacular instead of Latin.5! They responded to a new sentiment 
in Spain of being culturally, politically and militarily on the defensive.*? They 
sought to remedy the crisis of the universities by building a non-academic sci- 
entific community, in the style of the English Royal Society (1660), the lack 
of which meant that no alternative to scholastic natural philosophy could be 
initiated, proving ultimately detrimental to innovation and originality? The 
Novatores's programme is important for the history of Spanish scholastic nat- 
ural philosophy because it brought to surface simmering tensions and stimu- 
lated systematic replies. How the scholastics chose to respond to the Novatores 
is quite revealing. 

Some works of the period are deceptively suggestive of a positive engage- 
ment with the new philosophy, for example, Philosophia rationalis nov-anti- 
qua, sive disputationes selecte (Salamanca: 1675) by the Benedictine cardinal 
José Saenz (1630-1699), theology professor at Salamanca. As the sub-title reads, 
“Aristotle and Thomas Aquinas are newly explained, accurately supported, and 
defended against recent criticism," but these critical opinions are not, a little 
surprisingly, the Moderni’s, but traditional scholastic ones. The Philosophia 
rationalis indicates that some Spanish scholastics were oblivious to the magni- 
tude and consequences of the 17th-century attacks on scholasticism. 

One of the most interesting opponents of the Novatores is the Minim friar 
Francisco Palanco (1657-1720), who taught in Madrid and was bishop in Jaca 
(1717). For Sánchez-Blanco, Palanco is representative of the academy of the 
period, and was entirely aware of the fact that the theologians' authority over 
the philosophers was at stake.°* His Cursus philosophicus pars secunda, con- 
tinens octo libros Physicorum (Madrid: 1696) covers the topics of Aristotle's 
Physics "for the benefit of the students" in a traditional Thomist way. Palanco's 
Dialogus physico-theologicus contra philosophice novatores, sive thomista contra 


51 Pérez Magallón, Construyendo la Modernidad, 147. 

52 Pérez Magallón, Construyendo la Modernidad, 13-15. The most famous response to this cri- 
sis was the Baroque movement, with its disregard for perceptual experience as a “dream” 
(engaño). Caramuel combined a scientific mind with a fascination for death, transcen- 
dence and the contingency of material things, as in Tanatosophia (1637). This implied the 
marginalization of sense experience and reason as reliable paths to knowledge. (Pérez 
Magallón, Construyendo la Modernidad, 23 and 107). That this culture unintentionally 
reinforced the scholastics' conceptual approach to the natural world is a tantalizing 
hypothesis. 

53 This will happen, albeit timidly, only in the 18th century. Navarro, "Tradition and Scientific 
Change,’ 353, mentions the foundation of the Royal Society of Medicine and Sciences 
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knowledge.” 
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atomistas (Madrid: 1714), divided into short chapters called “dialogues,” is a cri- 
tique of Descartes and the Atomists from an Aristotelo-Thomist perspective. 
Against Descartes, Palanco argues that extension and thought are accidents, 
which are really distinct from their substance as dictated by the miracle of the 
Eucharist (dialogus 111); that Descartes goes against the words of Augustine 
and Thomas (v11); that substance dualism is already in Aristotle and Thomas, 
well before Descartes (xv). Palanco defends the traditional views on sub- 
stantial forms, prime matter, real accidents, and criticizes Descartes and the 
Atomists whenever they conflict with Aquinas. Natural philosophy is depen- 
dent on metaphysics in the investigation of the general principles of natural 
substances and on theology, insofar as natural philosophy cannot be contrary 
to faith, as the Eucharist demonstrates. Unlike the earlier use of Aristotle in an 
original philosopher like Izquierdo, here the reference to Aristotle is a conser- 
vative force. The central concern is for the loss of metaphysics' status, and of 
the distinction of substantial forms and accidents.55 

The common view that natural philosophy was undergoing a process of 
'secularization' is slightly misleading. At the time, the theological relevance of 
natural philosophy was not in question. The English experimentalists, argu- 
ably the most innovative natural philosophers of the period, built on Bacon's 
experimentalism as well as on Gassendi's intuition of a reversal of the rela- 
tionship between physics and theology,* but also endorsed natural philoso- 
phy as the new natural theology,? and celebrated the search for truth as true 
spirituality.°® What explains the conservatism of scholastics such as Palanco 
is the vested interest to defend a version of Catholic orthodoxy in a specific 
historical and cultural situation. Therefore, specific natural philosophical 
views were perceived as essential to Catholic orthodoxy, such as the separa- 
bility of the accidents in the Eucharist, the subordination of natural philoso- 
phy to metaphysics, the rejection of heliocentrism, and that the mixed science 
of physico-mathematics did not have a place in the Aristotelian division of 


55 Sanchez-Blanco, Mentalidad Ilustrada, 43-44. 

56  Gaukroger, Descartes’ System, 55: "Gassendi's idea was that, in pursuing natural philos- 
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sciences. These were counter to the main directions of change elsewhere in 
Europe: attention to empirical information weakening the a priori, qualitative 
approach; the experiments-based growth of disciplines previously under ‘nat- 
ural philosophy”; and the mathematization of natural philosophy.5? 

More philosophically interesting are the works by the Augustinian Tomás 
Vicente Tosca (1651-1723). He was active in Valencia, a centre of innovation 
especially in medical studies,9? and, influenced by the Novatores' programme, 
he sought to reform scholasticism from within. The Preface of Compendium 
philosophicum (Valencia: 1721) presents one powerful narrative: natural philos- 
ophy ought to modernize because this most noble part of philosophy is not 
properly treated in the universities.9! Tosca argues for the greater importance 
of natural philosophy over the traditional Spanish scholastic preference for 
metaphysics.6? Constant references are made to Juan Luis Vives (1493-1540), 
celebrated Spanish humanist and early critic of scholastic philosophy. Tosca 
gives voice to a clearly anti-scholastic rhetoric heard much earlier elsewhere in 
Europe: the scholastics have turned philosophy into a "labyrinth" (page 2) and 
have put as much faith in Aristotle as in Christian religion (page 5). Aristotle 
who, after all, “homo certe fuit; errare procul dubio potuit" (page 6). Tosca also 
rejects many of the scholastic explanations based on occult qualities consid- 
ered to be "ignorantiae asylum," the concept of antiperistasis, and sympathy 
and antipathy in the explanation of the cosmos (page 9).6 He advocates a nat- 
ural philosophy construed on geometrical principles and independent from 
metaphysics. In Compendio Matématico (1680, published only between 1707- 
1715) he applies mathematics to practical problems.** 

A later example of moderate scholasticism is the Jesuit Matthias Aymerich 
(1715-1799) who taught philosophy in Barcelona and Cervera. In the theses 
he presided, Systema antiquo-novum Jesuitice philosophie contentiosam, 
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62 “Quis enim dubitet, rerum naturalium speculationem multo preestantiorem esse meta- 
physiciis illis quaestionibus," he rhetorically asks on page 3. Navarro, "Tradition and 
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et experimentalem philosophandi methodum complectens (Cervera: 1747), 
Aymerich is truer to the meaning of “nov-antiqua” philosophy than Saenz, 
for he argues for the heuristic and pedagogical value of experimental philos- 
ophy. The prefatory letter claims that experimental philosophy ought to be 
presented in harmony with Aristotle and the decisions of the Councils of the 
Church, encapsulated in the (admittedly vague) idea of a Physica generalis, 
Scholastica, et Experimentalis (Systema, 42). Aymerich holds on to substantial 
forms and prime matter and argues that Descartes wrongly makes natural and 
mathematical body identical, since only the latter's essence is extension.65 
Substantial physical forms exist and cannot be reduced to “congerie acciden- 
tium existentium in materia" (49). He rejects Descartes's laws of motion (70) 
and claims that the miracle of the Eucharist is physically relevant in proving 
false all natural systems which reject "accidentia absoluta entitative distincta 
a substantia corporea" (71). Aymerich is attracted to the heuristic power of 
experimental science and strives to show its compatibility with the princi- 
ples of scholastic philosophy - which are, in turn, theology-sensitive. But he 
is unwilling to compromise on the Catholic credentials of his natural philoso- 
phy. Decades after the Novatores and Tosca, Aymerich was part of a (second) 
renovation movement in the Spanish universities during a period of reform 
under King Charles 111 of Bourbon, mainly driven by the Jesuits, which ended 
with the suppression of the Jesuit Order in 1767.66 As late as 1792, the creation 
of an independent college of philosophy at Salamanca was still motivated by 
the desire to gain independence from theology and to banish Aristotle from 
teaching.*” 

Anti-modern is the appeal to peripatetic philosophy in Mundus peripateti- 
cus restitutus, a nuperis eius impugnatoribus vindicatus (Madrid: 1758) by a con- 
temporary of Aymerich, the Dominican Juan Briz. As the programmatic title 
states, Briz vindicates a peripatetic worldview against Cartesianism, atomistic 
philosophy, and the new science more generally. The main critical targets are 
a reductionist natural philosophy based on extended matter and movement, 
without substantial forms and real accidents. Particularly interesting are some 
methodological reflections on the relationship between mathematics and 
natural philosophy that Briz makes in the discussion of Newton's gravity. Briz 


65  "Nonrecte confunditur a Domino Descartes Corpus Naturale cum Corpore Mathematico 
essentialiter consistente in extensione" (42). 

66 Navarro, "Tradition and Scientific Change," 365. On the reforms under Charles 111, see 360 
and following. 

67 Peset, "Enlightenment and Renovation,” 237: “to upgrade mathematics, banish 
Aristotelianism and teach modern science. ... to be independent of Theology." 
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argues that mathematical hypotheses do not help understand the movements 
of celestial bodies.6® Following Aquinas's ontology of mathematics, one should 
not ascribe existence to mathematical constructions, such as ellipses or epi- 
cycles. The Copernican hypothesis must be discarded because it is contrary 
to Scriptures and is rejected by the Church.** Briz understands science as the 
Aristotelian search for causes, so Newton's programmatic anti-essentialism 
cannot explain the cause of gravity, and only describes its effects."? The cri- 
tique that Newton does not infer from effect to cause misses the point that, for 
Newton, "it is not the business of experimental philosophy to teach the causes 
of things any further than they can be proved by experiments.”” Briz dismisses 
gravitational laws as the same hypotheses (in the sense of speculations) which 
Newton was famously dismissing,? and reiterates that Newtonian physico- 
mathematics is ruled out by the Aristotelo-scholastic separation of natural 
philosophy and mathematics. Along with heliocentrism, physico-mathematics 
was still perceived as a danger to traditional Aristotelian views of the physi- 
cal world. 

The debates between scholasticism and the new science echoed over in 
Spain's overseas territories." The priest and polymath José Celestino Mutis 
(1732-1808), influenced by his medical studies, understood mathematics and 
science as practical disciplines. Based in New Granada, present-day Colombia 
and Venezuela, he was a renowned botanist (Alexander von Humboldt spent 
several weeks with him in 1801 discussing botany), and the first to teach 
Newtonianism there. The Dominicans accused him of heresy, especially 
because of heliocentrism."^ Although the Inquisition gradually lost political 
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74 Sebastián Molina, “José Celestino Mutis and the Defence of the Copernican System,” 
Galilaeana xvi (2019), 105-131. 


NATURAL PHILOSOPHY 221 


importance in the eighteenth century, innovators still had to face opposition 
from many sectors of Spanish society. 

Also anti-modern are the academic theses by Pedro Moya, with a title 
bordering on contradiction: Theoremata philosophica peripatetico-scotico- 
mechanica (Murcia: 1772). Two sections of the work explain Moya's idea of 
philosophy. In the Prooemium (page 2), De philosophie natura, objecto, et 
existentia, Moya writes that philosophy's existence, proper origin, and place 
are in the universities.” The introduction to general physics still dwells on 
Aristotle's principles of form and matter (page 13), and quantitative and geo- 
metrical analyses have no role in natural philosophy.” Despite the intrigu- 
ing title, the “scotico-mechanicum” side of Moya's theses is not quite clear. 
The introduction to the metaphysical section quotes Scotus on the object of 
metaphysics and rejects Descartes's first principle of the Cogito in favour of 
Aristotle's principle of non-contradiction as the first principle of knowledge. 
The theses give the overall impression of being oblivious of contemporary sci- 
ence and philosophy. In José Luis Peset's words, the Spanish universities were 
“living in former centuries."? 


7 Conclusion 


In the article ÉcoLE (Philosophie de l’) in the Encyclopédie (1751), Jean-Baptiste 
le Rond d'Alembert made the following scathing remark about a recent scho- 
lastic publication: *on ne peut lire sans étonnement et sans affliction le titre 
de ce livre, nouvellement imprimé à Lisbonne (...): Systema aristotelicum de 
formis substantialibus, etc. cum dissertatione de accidentis absolutis. Ulyssipone, 
1750. On serait tenté de croire que c'est une faute d'impression et qu'il faut 
lire 1550””78 D'Alembert's words exemplify well the Enlightenment prejudice 
against scholasticism. They are not, however, the whole story. As a philosoph- 
ical tradition which lasted for over two hundred years, on different continents 
and with a formidable sense of unity and scope, Spanish scholasticism was 
bound to experience both remarkable highs and forgettable lows. 


75 "Experientia deducta ab innumeris ubique terrarum Academiis; tum ab infinitiis pene de 
rebus Philosophicis descriptis voluminibus; tum denique a tot Philosophize Professoribus, 
et studiossis [sic]. 

76 “Tametsi Geometrica facultas cum ingeniis exercendis, tum menti nostre excollendee 
plurimum valeat Physics tamen omnino necessaria non est.” (12-13). 

77  Peset,"Enlightenment and Renovation,” 232. 

78 Cited in John Lough, The Encyclopédie (Geneva: 1989), 141. 
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During the Siglo de Oro, the projection of Spanish power included primacy 
in philosophy. Until the time of Rodrigo de Arriaga, Spanish scholastic natu- 
ral philosophers were very influential in the European universities because of 
their high-quality exegesis of Aristotle enlightened by medieval scholasticism. 
Dominicans and Jesuits championed a Thomist understanding of the relations 
between natural philosophy, metaphysics and theology, exemplified in the 
(meta)physics of the Eucharist. The important presence of Scotism reveals a 
tendency towards eclecticism which proved consequential for early modern 
thought and influential beyond scholasticism. The Jesuits in particular also 
excelled in mathematics and natural history. However, natural philosophy 
was never fully appreciated as an autonomous, and potentially innovative, 
discipline. 

After circa 1675, the conceptual limits of traditional scholastic natural phi- 
losophy become increasingly obvious. When challenged by the Novatores (who 
built on the legacy of Jesuit science) and moderate innovators such as Tosca 
and Aymerich, the majority of the Spanish scholastics entrenched behind the 
Aristotelian conception of science and Catholic orthodoxy. The criticism of 
scholasticism could not reach the depth and radicalism seen elsewhere in 
Europe, and reforms never gained real momentum. Many scholastics failed to 
realize that scholasticism itself — and not just a specific version of it — was 
being side-lined by the new science and philosophy. Scoto-Thomist eclecti- 
cism turned into a mannerist production of textbooks and a rear-guard debate 
between schools. 

The trajectory of Spanish scholastic natural philosophy has raised two 
related questions. The first question concerns the importance of material 
conditions for intellectual production. The university system resulting from 
the Spanish context (institutional, political, economic, and cultural) was high 
quality and influential in the 16th century and became peripheral and self-ref- 
erential in the 18th century.’? The Spanish scholastics owed their careers to 
the church, produced derivative textual readings of Aristotle, and perpetrated 
medieval categories of thought. Notwithstanding some remarkable attempts 
at reform, university scholastic theologians and philosophers represented 
the vast majority of Spanish natural philosophers and maintained control 
over the discipline. As Cabriada lamented in 1687, Spain was being left out of 
the European Republic of Letters, and was late on scientific societies, secular 
patronage, and empirical sciences. Alain Guy has argued that the simplistic 


79 Peset, “Enlightenment and Renovation,” 231-233 and 236-238, on the material conditions 
of 18th-century Spanish universities and colleges. 
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tendency to reduce all modern thought to Descartes was also characteris- 
tic.9? For many Spanish scholastic natural philosophers, the perception of an 
opposition between Cartesianism and Catholic faith (especially as regards the 
Eucharist) bespoke the essential opposition between modern philosophy and 
Catholic faith.8! For this reason, some attempted to separate the reception of 
the new physics from Descartes in order to make it less problematic for the 
theologians.®? 

The second question concerns how defining the Siglo de Oro and its legacy 
were, and continued to be, in Spanish culture. Around 1700, science and phi- 
losophy were, in some cases, framed in ‘national’ terms. For example, Anglo- 
German competition played a role in the polemics between the proponents 
of Newton’s and Leibniz’s versions of infinitesimal calculus, and Cartesianism 
dominated the universities of early ı8th-century France, but not elsewhere. 
In 18th-century Spain, the conservativism of the scholastics combined with a 
general disregard for the present times, so that church, monarchy, and the 
old “escolasticismo aristótelico-tomista” crystallized, for many, into what it 
meant to be Spanish.$* The Siglo de Oro became a looming presence, and the 
defining period, in the worldview of the Spanish scholastics. 
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CHAPTER 8 
Logic 


Petr Dvorak and Miroslav Hanke 


1 Introduction 


The scope of this chapter is the broadly conceived subject of Hispanic scholas- 
tic logic in the period between about ca. 1500 and 1750. Scholastic logic went 
through an important transformation during this period. Before 1600, it is char- 
acterized by the discussion of logical issues in specialized treatises pertaining 
to various genres of medieval logic, and by the use of the 13th-century Peter 
of Spain's Summule as a standard textbook. Doctrinally speaking, there is a 
notable influence of fourteenth-century British logicians including Billingham 
and Strode, possibly mediated by the Italian academia in 15th-century Spain,! 
accompanied by the reception of British and Contintental nominalism in the 
16th-century Spanish community in Paris.? After 1600, the standard genre 
became the “cursus,” a textbook covering logic, metaphysics, and natural phi- 
losophy (typically not ethics, which pertained to theology rather than philos- 
ophy).? The opening logical part of such a text included summulae or logica 
parva, in which the semantics of terms, sentences, and inferences were pre- 
sented, and logica magna, containing commentaries and disputed questions 
on Porphyrius' Introduction and the Aristotelian corpus (sometimes limited to 
Categories and Posterior Analytics); in contrast to medieval and modern texts, 
these texts included, among others, ontological topics (such as universals and 
entia rationis) and epistemological issues (the theory of scientific proofs and 
the psychology of inference). In both these periods, logic was an essential 
part of one's academic career as a student and a prospective scholar.* Besides, 


1 SeeJokeSpruyt, “A Fifteenth-Century Spanish Treatise on Consequences,’ Vivarium 37 (1999), 
178-257, Anonymus, Logica Morelli: Edited from the Manuscripts with an Introduction, Notes 
and Indices, ed. J. Spruyt (Turnhout: 2004), 9-47 (which has ties to Pedro de Castrovol's Logica, 
documented by d'Ors), and Angel d'Ors, "Logic in Salamanca in the Fifteenth Century: The 
Tractatus Suppositionum Terminorum by Master Franquera,” Vivarium 51 (2013), 427—463. 

2 See Alexander Broadie, The Circle of John Mair: Logic and Logicians in Pre-Reformation 
Scotland (Oxford: 1985) for an overview. 

3 Weowe this observation to Jacob Schmutz. 

4 Forthese aspects of the history of logic pertaining to the history of education, see the publi- 
cations of Vicente Muñoz Delgado referenced below. 
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distinctions and techniques introduced in logical treatises were applied to sub- 
stantial debates in sciences, philosophy, and theology, and the lack of empha- 
sis on pure (as opposed to applied) logic seems to be a growing tendency.5 
The aim of the following chapter is to reconstruct the status quaestionis, 
rather than focusing on individual authors and their idiosyncrasies, and sum- 
maries of the results of the debate, rather than individual achievements, will be 
emphasized. The motivation is both methodological and practical. Practically 
speaking, it would be impossible to even list all the authors or to represent 
the network. Methodologically speaking, the topics relevant to the modern 
debate, i.e. the general analysis of semantic meaning, deductive validity, and 
self-referential paradoxes, will be considered to be central in the present chap- 
ter. The corpus of texts used for these purposes in the subsequent analysis cov- 
ers the group of Spaniards in John Mair's circle, the members of the schools of 
Salamanca, Coimbra and Alcalá, Jesuit authors, New World authors, and early 
18th-century authors. The topics presented will also inevitably be limited to 


5 Letus mention that perhaps the most essential aspect of this transformation, pertaining to 
the foundations of logic, is the disappearance of the discussions of alternative definitions of 
logical consequence and counter-examples against those definitions. Even though a medie- 
val author would object to the simple and straightforward definitions presented in late scho- 
lastic textbooks, no one seems to have been motivated to perpetuate or revive the pre-1550 
debates. Cum grano salis: the hair-splitting tendencies migrated from logic to other forms of 
scholarship. 

6 The choice was based on: EJ. Ashworth, “Developments in the 15th and 16th Centuries,” in 
Handbook of the History of Logic, vol. 2 (Medieval and Renaissance Logic), eds Dov M. Gabbay 
and John Woods (Amsterdam: 2008), 609-643; Mauricio Beuchot, “Some Examples of Logic 
in New Spain (Sixteenth-Eighteenth Century), in Studies on the History of Logic: Proceedings 
of the III Symposium on the History of Logic, eds Ignacio Angelelli and María Cerezo (Berlin, 
New York: 1996), 215-228; Alexander Broadie, The Circle of John Mair; Mirella Capozzi 
and Gino Roncaglia, "Logic and Philosophy of Logic from Humanism to Kant” in The 
Development of Modern Logic, ed. Leila Haaparanta (Oxford: 2009), 85-92; John P. Doyle, 
"Hispanic scholastic philosophy" in The Cambridge Companion to Renaissance Philosophy, 
ed. James Hankins (Cambridge: 2007), 250-269; José-Maria Izquierdo Arroya, "Logica esco- 
lastica postsumulista (1550-1950) 1,” Boletín Millares Carlo 3 (1982), 337—457; Vicente Muñoz 
Delgado, “La lógica en Salamanca durante la primera mitad del siglo XVI” Salmanticensis 14 
(1967), 171-207, “La lógica en la Universidad de Alcalá durante la primera mitad del siglo XVI,” 
Salmanticensis 15 (1968), 161-218, “Lógica hispano-portuguesa e iberoamericana en el siglo 
XVI,” Cuadernos salmantinos de filosofía 9 (1982), 279-398, and “Il pensiero logico,” in E la 
filosofia scopri America: L'incontro-scontro tra filosofia Europea e culture precolombiane, ed. 
Laureano Robles (Milan: 2003), 373-441; Carlos G. Noreña, “Spanish Logicians of Montaigu 
College," in Studies in Spanish Renaissance Thought, ed. Carlos G. Noreña (The Hague: 1975), 
1-35; Wilhelm Risse, Die Logik der Neuzeit, vol. 1. (Stuttgart: 1964), 308-440 and Die Logik der 
Neuzeit, vol. 2 (Stuttgart: 1970), 294-385. We would like to thank E.J. Ashworth for her com- 
ments regarding the corpus of texts. 
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a basic overview of the logical analysis of language, of the 16th-century anal- 
ysis of sentential meaning (developing not only alternative semantic theories 
of truth but also alternative general views of meaning), the general theory of 
validity and logical consequence, including the systematization techniques 
employed by scholastic logicians, and the treatment of self-referential antin- 
omies. We take one exception to this general approach, as there is one author 
who clearly stands out in his effort to extend the canonical /received syllogis- 
tic of the era, namely, Juan Caramuel y Lobkowitz. Our exception seems justi- 
fied because, from a systematic perspective, his theory of relational syllogism, 
rooted in scholastic treatments of oblique arguments, marks an important 
step on the road to the much more general present-day system of predicate 
logic, even though it largely remained without actual historical influence. 


2 The Logical Analysis of Language: Proprietates terminorum, 
Obliqui, Relational Logic 


The logical analysis of language aims to describe the way in which the mean- 
ing of compound expressions (in particular, declarative sentences) is function- 
ally determined by the meaning of their components. In the case of scholastic 
logic, this goal was accomplished by analysing a highly technicised and artifi- 
cial fragment of Latin through the elucidation of the mutual relations between 
logical and extra-logical expressions used in a sentential context”; the vocabu- 
appellatio," 


nu 


lary of this analysis typically contained terms such as “suppositio; 
ampliatio,’ etc. 
The theories of “suppositio,” that is, the referential meaning of a term used 


nu 


“restrictio, 


in a sentence to represent an object (acceptio termini pro aliquo), originated in 
the 12th-century grammatical analysis and analysis of paralogisms (related to 
the reception of Sophistical refutations), giving rise to the genre “proprietates 
terminorum" in “logica modernorum? The 13th-century authors incorporated 


7 By “technicised and artificial fragment of Latin" we mean Latin regimented in relation to its 
grammar so it conforms to various logical forms, as well as in relation to its vocabulary. For 
instance, in relation to the latter Juan Caramuel coins neologisms, new forms of the verb 
"to be" (so there is not only sum, but also sam, sem, sym, som ...), in order to capture philo- 
sophically important distinctions in being. See Juan Caramuel, Metalogica, Lib. v11, 11, 355; 
Logica vocalis, pars 1, 147-148; Grammatica audax, pars 1, 12 (all the books are parts of the 
logical opus magnum Theologia rationalis [Frankfurt: 1654], and some are also published 
independently); Leptotatos Latine Subtilissimus (Vigevano: 1681). 

8 The seminal work about this tradition is Lambert Maria de Rijk, Logica Modernorum, vol. 1 
(Assen: 1962), vols 11.172 (Assen: 1967). 
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these theories into general semantics and logic? and the 14th-century nom- 
inalists related the contextual semantics of terms and sentences by using 
suppositio in definitions of truth.!? Since the 13th century, suppositio was usu- 
ally discussed in treatises on “properties of terms,” together with *ampliatio;" 
"restrictio" (an extension or restriction of suppositio), and others." After 1600, 
suppositio was typically discussed either as part of the analysis of the contex- 
tual properties of terms (or "the first operation of intellect") or as part of the 
analysis of sentential meaning ("the second operation of intellect"); the trea- 
tises written by Soto and Gaspar Cardillo de Villalpando (1527-81) in the 16th 
century are among the most influential. The theories of "suppositio" cover the 
following systematic problems: a) the use-mention distinction (the theory 
of "suppositio materialis," as in "Man is a noun"); b) the reference to abstract 
properties (the theory of "suppositio simplex,’ as in “Man is a species”); and 
c) the theory of quantification and instantiation, and analysis reducing sen- 
tences to more elementary forms that allow their straightforward verification 
or falsification (the theory of "suppositio personalis," as in "Every man is an 
animal” and two forms of "resolutio": *ascensus" and "descensus," as in “Every 
man is an animal; therefore this man is an animal and that man is an animal 
and..."). The common view was that the elementary form of a declarative sen- 
tence is "S-is-P"; such sentences contain two noun terms (subject and predi- 
cate) and a verbal “copula.” This elementary form is modified by logical and 
extra-logical terms. The use of extra-logical terms, mostly adjectives, relative 


9 See Peter of Spain, Tractatus Called Afterwards Summule logicales: First Critical Edition 
from the Manuscripts, with an Introduction by L.M. de Rijk, ed. Lambert Maria de Rijk 
(Assen: 1972), 79-88. 

10 The reception of this tradition, typically represented by Buridan, will be presented below. 

11 Foran overview of the medieval debate, see Stephen Read, “Medieval Theories: Properties 
of Terms,” in The Stanford Encyclopedia of Philosophy (Spring 2015 edition), ed. Edward 
N. Zalta, URL = <http://plato.stanford.edu/archives/spr2015/entries/medieval-terms/>. 

12 These can be viewed as theories of reference to abstract objects or to objects conceived 
“as such’, “directly” “primarily” or “immediately,” with different underlying ontologies. 
According to the nominalist view, such abstracta, both individual and general, are partic- 
ulars insofar as they are mentally conceived (Pedro Hurtado de Mendoza, Disputationes in 
universam philosophiam, vol. 1 [Mainz: 1619], 26-28; Rodrigo de Arriaga, Cursus philosoph- 
icus [Lyon: 1669], 12-13; Franciscus de Oviedo, Cursus philosophicus, vol. 1 [Lyon: 1651], 
7-8). According to the realist view, such general abstracta are common natures (Pedro 
Fonseca, Institutionum dialecticarum libri octo | Lisbon: 1564], 234—235; Franciscus Toletus, 
Introductio in dialecticam Aristotelis [Vienna: 1562], 36; Joáo Poinsot, Cursus philosophici 
Thomistici | Cologne: 1638], pars 1, 23), while individual abstracta are the “directly” con- 
ceived particulars (Domingo Bañez, Institutiones minoris dialecticae [Cologne: 1618], 126— 
129; Luis de Losada, Institutiones dialecticae [Salamanca: 1721], 73-74). 
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clauses, and nouns in other than nominative cases (obliqui), is interpreted as 
a construction of a compound term, where the total amount number of terms 
remains two. The supplemented expression modifies the suppositio of the 
term to which it applies, and its semantics is analysed in terms of a quasi-ref- 
erential property called “appellatio” (the modification of one terms reference 
by the meaning of another term applied to itin a propositional context, such 
as the modification of “man” by “thirsty” in “a thirsty man is running”). The 
use of logical operators or “syncategorematic terms” (such as “not,” “every,” 
“possible” “known,”) is interpreted along the same lines. Sentences can be 
concatenated by sentential connectives, that is, conjunctions, disjunctions, 
and conditionals, into “hypothetical” sentences, and some complex concat- 
enations can be abbreviated by the use of “exponible” terms such as “only,” 
“except for,” or “insofar as.”!? 

Exceptionally, the common view that the elementary form of a sentence 
is “S-is-P” is challenged when the oblique term, originally a part of a gram- 
matically complex yet logically simple term, becomes a logically indepen- 
dent term on its own. The grammatical complexity of the original predicate 
term assumes new logical significance in different ways. This happens in 
relational statements such as “Every man loves some woman.” Such state- 
ments are either seen to contain two predications and thus to consist of 
four terms altogether (e.g. the subject term “man” and the logically com- 
plex predicate “loving some woman,’ itself consisting of two terms, “woman” 
and “being loved”), or, more innovatively, the relative term falls away from 
the complex predicate to form the generalized copula (a verb other than 
“to be,” e.g. “loves”), and the oblique term becomes the sole predicate term 
(woman). Thus, conservatively, the statement again contains only two terms 


» au 


(“man,” *woman").4 


13 See Domingo de Soto, Summule (Burgos: 1529), 16-32; Gaspar Cardillo de Villalpando, 
Summa summularum (Madrid: 1608), 24—33; Fonseca, Institutionum dialecticarum libri 
octo, 229—255; Toletus, Introductio in dialecticam Aristotelis, 35-49; Hurtado de Mendoza, 
Disputationes in universam philosophiam, vol. 1, 23-36; Arriaga, Cursus philosophicus, 9— 
19; Oviedo, Cursus philosophicus, vol. 1, 6-11; Bañez, Institutiones minoris dialecticae, 108- 
200; Poinsot, Cursus philosophici Thomistici, pars 1, 20-33; Luis de Losada, Institutiones 
dialecticae, 68-91. For a general overview, see E.J. Ashworth, Language and Logic in the 
Post-Medieval Period (Dordrecht/Boston: 1974), 77-100 and 207-223, and "Multiple 
Quantification and the Use of Special Quantifiers in Early Sixteenth Century Logic,’ Notre 
Dame Journal of Formal Logic 19 (1978), 599—613. 

14 See Juan Caramuel, Logica obliqua, part of the logical magnum opus Theologia rationalis. 
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3 The Analysis of Sentential Meaning (The Complexe significabile 
Debate) 


The post-medieval debate on sentential meaning, employing the concept 
of "complexe significabile” (something denoted in a structured way, i.e. by a 
sentence), related to John Mair's circle (Dolz, Coronel, and their predecessor 
Pardo) at the beginning of the 16th century and was dominated by the 14th- 
century accounts of Gregory of Rimini and John Buridan, who represented 
two opposite poles of sentential semantics.!* On the first account, sentential 
meanings, such as every-man-being-rational, are objects sui generis, ontolog- 
ically different from particulars and their properties discussed in Aristotelian 
metaphysics. They are supposed to play the role of primary truth-bearers (if 
cognised by God as "prima veritas") and to cause sentential truth. This view was 
newly elaborated on in metaphysical terms by addressing the internal struc- 
ture of complexe significabilia and the ontological status of their components. 
On the second account, sentential meanings are identical to the meanings or 
references of terms, and truth is defined recursively based on the meaning of 
terms and the logical structure of the sentence under scrutiny, thus avoiding 
potentially problematic ontological innovations. These two views, usually given 
a parallel presentation and evaluation in the 16th century, represent the the- 
ory of (irreducible) sentential aboutness or structured evaluation algorithms, 
respectively, thus formulating two fundamentally different accounts of seman- 
tics.16 The debate does not seem to continue after 1550, but complexe significa- 
bilia reappear as part of the ontology of events and actions discussed by, for 


15 See Jack Zupko, “How it Played in the Rue de Fouarre: The Reception of Adam Wodeham's 
Theory of the Complexe Significabile in the Arts Faculty at Paris in the Mid-Fourteenth 
Century,’ Franciscan Studies 54 (1994-1997), 211-225. 

16 See Antonio Coronel, Rosarium logices (Paris: 1517), Azra—A5va; Hieronymus Pardo, 
Medulla dyalectices (Paris: 1505), ıra-gvb; Ashworth, Language and Logic in the Post- 
Medieval Period, 55-66, "Theories of the Proposition: Some Early Sixteenth Century 
Discussions, Franciscan Studies 38 (1978), 81-121, and “Two Early Sixteenth Century 
Discussions of Complexe Significabilia,' in Sprache und Erkenntnis im Mittelalter. Akten 
des VI. Internationalen Kongresses für mittelalterliche philosophie der Société Internationale 
pour l'étude de la Philosophie Médiévale, 29 August - 3 September 1977 in Bonn, vol. 1, ed. 
Wolfgang Kluxen (Berlin, New York: 1981), 51-516, and Miroslav Hanke, “Pozdně stfe- 
dovéká sémantika pravdivosti: Pfipad Antonio Coronel" [Late medieval semantics of 
truth: The case of Antonio Coronel], in M. Hanke et al., Stopování sémiotiky (Cerveny 
Kostelec: 2015), 69-102. 
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instance, Poinsot,!” and the ontology of truth and truth-making became part of 
metaphysics.!? 


4 The Analysis of Deductive Validity (De consequentis) 


According to the common scholastic approach,!? deductive validity was cap- 
tured in terms of truth-preservation (if the premises are true, so is the con- 
clusion),?? and the relation between premises and conclusion was sometimes 
characterised as “connexio, establishing a form of unity between premises and 
conclusions?! This general view was formulated in different ways (which can 
be traced back to their medieval precursors) as the incompatibility of premises 
with the negation of conclusions (oppositum consequentis repugnant anteced- 
enti)? or the correspondence-with-reality-preservation (non possit ita esse 
sicut significatur per antecedens quin ita sit sicut per consequens significatur),?3 
or the possibility of counter-instantiation (casus ponitur ad destruendum con- 
sequentiam),?* and there was a tendency to characterise validity in terms of 
accepted inference rules.?5 


17 See Joao Poinsot, Cursus theologici in Primam secundae D. Thomae, vol. 1 (Lyon: 1663), 351. 

18 See Brian Embry, “Truth and Truthmakers in Early Modern Scholasticism,” Journal of the 
American Philosophical Association 1 (2015), 196—216. 

19  SeeAshworth, Language and Logic in the Post-Medieval Period, 118-252. 

20 See Juan de Celaya, Dialectice introductiones (Paris: 1525), Agvb; Soto, Summule, 73; Alonso 
a Vera Cruz, Recognitio summularum (Mexico: 1554), 39r; Tomas de Mercado, Commentarii 
in textum Petri Hispani (Seville: 1571), 64-66; Poinsot, Cursus philosophici Thomistici, pars 
1, 15; Michael Comas del Brugar, Quaestiones minoris dialecticae (Barcelona: 1661), 456. 

21 See Poinsot, Cursus philosophici Thomistici, pars 1, 50; Oviedo, Cursus philosophicus, 14; 
Collegium Ripense, Cursus philosophicus iuxta mirum doctrinam et Scholam Ang. Doct. 
D. Thomae (Madrid: 1717), 95. 

22 See Soto, Summule, 73. 

23 See Gaspar Lax, Summa parvorum logicalium (Zaragoza: 1528), (tractatus consequen- 
tiarum) B4; Soto, Summule, 73. 

24 See Tractatus suppositionum appellationum consequentiarum et probationum 
(Salamanca: 1501) and Richard Billingham, Richard Billingham “De Consequentiis” mit 
Toledo-Kommentar, ed. S. Weber (Amsterdam: 2003), 79. 

25 See Collegium Complutense Sancti Cyrilli, Artium cursus (Alcalá: 1624), 66; Cosme 
de Lerma, Cursus philosophici ex doctrina sapientissimi Mag. Fr. Dominici de Soto, vol. 
1 (Rome: 1659), 255-258; Gabriel a Conceptione, Cursus artium (Madrid: 1704), 187- 
189; Antonio Cordeyro, Cursus philosophicus Conimbricensis (Lisbon: 1714), 326-327; 
Collegium Ripense, Cursus philosophicus iuxta mirum doctrinam et Scholam Ang. Doct. 
D. Thomae, 96-97; Luis de Losada, Institutiones dialecticae, 168-171. 
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The various distinctions between “formal” and “material” inferences were 
an important influence of 14th-century logic.*® In the early British tradition, 
the terminology of “middles” or “topics” was introduced to describe principles 
that warranted validity. According to Burley, inferences hold by virtue of an 
intrinsic or an extrinsic locus; they hold by virtue of an intrinsic locus if the 
premises are relevant to the conclusions, or ultimately based on an extra-lin- 
guistic relationship, and by virtue of an extrinsic locus if that is not the case.?" 
According to Ockham, legitimate inferences can be warranted by intrinsic or 
extrinsic “middles” (medium), where intrinsic middles are content-specific (e.g. 
"Socrates does not run, therefore a man does not run" is warranted by "Socrates 
is a man"), and extrinsic middles are general and content-indifferent (e.g. “only 
a man is a donkey, therefore every man is a donkey" is warranted by the function 
of the logical operators “only” and "every").?? The later British tradition empha- 
sised the view of formality as relevance, or the containment of (the meanings 
of) conclusions in (the meanings of) premises (Ralph Strode),?? or the nega- 
tion of conclusions that cannot “conceivably” hold with their premises (Paul 
of Venice).?? Finally, formality was defined as validity under any substitution 
of extra-logical terminology, or as validity in virtue of logical form, definable 
in terms of logical operators and the syntactic structure of premises and con- 
clusions (the “Continental” approach represented by Buridan).?! All three con- 
cepts occur in Spanish post-medieval logic. The most frequent and persistent 
view, represented by Soto, Fonseca, or Toletus, seems to be the third one: valid 
inferences are formal if they are valid on the basis of their logical form?? or in 


26 See Catarina Dutilh Novaes, “Medieval Theories of Consequence,” in The Stanford 
Encyclopedia of Philosophy (Fall 2020 edition), ed. Edward N. Zalta, https://plato.stanford. 
edu/archives/fall2020/entries/consequence-medieval/ and Miroslav Hanke, Jan Buridan 
a nominalistická teorie racionality: Studie k moZnostem scholastické logiky [John Buridan 
and the nominalistic theory of rationality: A study on the possibilities of scholastic logic] 
(Olomouc: 2011), 147-180. 

27 See Walter Burley, De puritate artis logicae tractatus longior, ed. Philotheus Boehner (St. 
Bonaventure, NY: 1955), 61-75. 

28 See William Ockham, Summa logicae, eds Philotheus Boehner, Gedeon Gál, and Stephen 
Brown (St. Bonaventure NY: 1974), 588. 

29 See Ralph Strode, Consequentiae, ed. Wallace K. Seaton (Berkeley: 1973), 2. 

30 See Paul of Venice, Logica magna: Part II, Fascicule 4: Capitula de conditionali et de ratio- 
nali, ed. and trans. George E. Hughes (Oxford: 1990), 89-93. 

31 John Buridan, Tractatus de consequentiis, ed. Hubert Hubien (Louvain: 1976), 22-23. 

32 See Lax, Summa parvorum logicalium (cons.), Bav; Soto, Summule, 74; Fonseca, 
Institutionum dialecticarum libri octo, 101-102; Toletus, Introductio in dialecticam 
Aristotelis, 80. 
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every possible context (Soto, Fonseca, Toletus, or Conimbricenses).?? Different 
forms of the ‘British’ view were used in 15th-century treatises?* and by Dolz.?5 
The early distinction between intrinsic and extrinsic “middles” was mentioned 
by Soto,36 whereas the terminology of topics was limited to specialised trea- 
tises on dialectical reasoning?’ and some theological applications.38 

Validity in general was defined in terms of value-preservation (if premises 
are true, possible, necessary ..., so are conclusions),?? and valid inferences 
were characterised in structural terms as detachable, contraposible, tran- 
sitive, etc.^? Notably, there is an interesting debate on "from an impossible 


33 See Fonseca, Institutionum dialecticarum libri octo, 102; Collegium Conimbricense, 
Commentarii collegii Conimbricensis e Societate Iesu in universam dialecticam Aristotelis 
Stagirita (Mainz: 1606), (anal. prior.), 194; Poinsot, Cursus philosophici Thomistici, pars 
1, 50; Alonso de Peñafiel, Cursus integri philosophici (Lyon: 1653), 31; Cosme de Lerma, 
Cursus philosophici ex doctrina sapientissimi Mag. Fr. Dominici de Soto, 253-254; Gabriel 
a Conceptione, Cursus artium, 187-188; Collegium Ripense, Cursus philosophicus iuxta 
mirum doctrinam et scholam Ang. Doct. D. Thomae, 95. 

34 See Tractatus suppositionum appellationum consequentiarum et probationum and 
Billingham, Richard Billingham *De Consequentiis" mit Toledo-Kommentar, 80. 

35 See Juan Dolz, Syllogismi (Paris 1511), A2ra. 

36 See Soto, Summule, 74. 

37 See for instance Collegium Conimbricense, Commentarii collegii Conimbricensis e 
Societate Iesu in universam dialecticam Aristotelis Stagirita, (top.), 525-536; Collegium 
Complutense Sancti Cyrilli, Artium cursus, 806-809. 

38 The analysis of the procession of the Holy Spirit in Trinitarian theology motivates rea- 
soning from what is considered an impossible assumption; to reach a non-trivial con- 
clusion, a relevance-sensitive concept of inference is introduced. See Gabriel Vasquez, 
Commentariorum ac disputationum in primam partem summae theologiae sancti Thomae 
Aquinatis, vol. 2 (Venice: 1606), 191; Ruiz de Montoya, Commentaria ac disputationes in pri- 
mam partem sancti Thomae (Lyon: 1625), 581-582 (brought to our attention by Lukas Novak); 
Thyrsus González de Santalla, Disputationes selectas ex universa theologia scholastica, vol. 2 
(Salamanca: 1686), (de Trinitate), 99 and others. For a comprehensive account of the medi- 
eval phase of this debate, see Russell L. Friedman, Intellectual Traditions at the Medieval 
University: The Use of Philosophical Psychology in Trinitarian Theology among the Franciscans 
and Dominicans, 1250-1350 (Leiden: 2013); for the post-medieval debate, see Miroslav Hanke, 
"Between Imagination and Gambling. The Forms of Validity in Scholastic Logic," History and 
Philosophy of Logic 41 (2020), 335-338 and "The Logic of Impossible Scenarios in Hurtado de 
Mendoza's Tractatus de Trinitate," forthcoming in Vivarium 59 (2021). 

39 See Ferdinandus de Enzinas, Primus tractatus summularum (Paris: 1528), 20; Soto, 
Summule, 73; Jacobo de Naveros, Preparatio dialectica (Toledo: 1537), 3; Bañez, Institutiones 
minoris dialecticae, 280—281; Cosme de Lerma, Cursus philosophici ex doctrina sapientis- 
simi Mag. Fr. Dominici de Soto, 255-258; Collegium Complutense Sancti Cyrilli, Artium 
cursus, 66; Comas del Brugar, Quaestiones minoris dialecticae, 459—460. 

40 See Lax, Summa parvorum logicalium (cons.), C2-C3; Enzinas, Primus tractatus summu- 
larum, 20; Soto, Summule, 74; Pedro Ciruelo, Summule Petri Hispani nunc recenter cor- 
recte (Salamanca: 1537), 20; Alonso de Vera Cruz, Recognitio summularum, 39r; Mercado, 
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antecedent, anything follows” and "from contradiction, anything follows,” 
which resulted in an outline of relevancy logic.*! The axiomatic organisation 
of these principles, if formulated, was founded on the definition of validity or 
even on the law of non-contradiction (Bañez, Poinsot, Comas del Brugar);*? 
the authors giving prominence to syllogisms as paradigmatic inferences 
(Hurtado, Arriaga, Oviedo) believed that the transitivity of identity is the most 
fundamental logical principle, and that the meta-mathematical properties of 
inferences are its consequences.* Propositional calculus was usually captured 
by elucidating the truth-conditions of sentences containing such operators 
and listing the respective introduction-, elimination- and equivalence-rules 
(such as de Morgan's).^* Furthermore, the (medieval) genre of “exponibilia” 
was concerned with the eliminative analysis of operators such as "except for" 


Commentarii in textum Petri Hispani, 68; Bañez, Institutiones minoris dialecticae, 281-283; 
Poinsot, Cursus philosophici Thomistici, pars 1, 67; Cosme de Lerma, Cursus philosoph- 
ici ex doctrina sapientissimi Mag. Fr. Dominici de Soto, 100-102, 258; Comas del Brugar, 
Quaestiones minoris dialecticae, 461; Andrés de la Moneda, Cursus utriusque philosophiae, 
vol. 1 (Burgos: 1660), 35; Gabriel a Conceptione, Cursus artium, 188189; Collegium Ripense, 
Cursus philosophicus iuxta mirum doctrinam et scholam Ang. Doct. D. Thomae, 50-51. 

41 See Stephen Read, "Formal and Material Consequence, Disjunctive Syllogism and 
Gamma,' in Argumentationstheorie: Scholastische Forschungen zu den logischen und 
semantischen Regeln korrekten Folgerns, ed. Klaus Jacobi (Leiden: 1993), 233-259, Angel 
d'Ors, "Ex impossibili quodlibet sequitur (Domingo Báñez), Medioevo 24 (1998), 177-217, 
and Miroslav Hanke, "Seventeenth-Century Scholastic Syllogistics: Between Logic and 
Mathematics?" Review of Symbolic Logic 13 (2020), 224—228. 

42 Bañez, Institutiones minoris dialecticae, 275-279; Poinsot, Cursus philosophici Thomistici, 
pars 1, 65-67; Comas del Brugar, Quaestiones minoris dialecticae, 459—462. 

43 See Bañez, Institutiones minoris dialecticae, 275-279; Poinsot, Cursus philosophici 
Thomistici, pars 1, 65-67; Comas del Brugar, Quaestiones minoris dialecticae, 459— 
462; Hurtado de Mendoza, Disputationes in universam philosophiam, vol. 1, 195-196; 
Arriaga, Cursus philosophicus, 37-40; Oviedo, Cursus philosophicus, 29-30. For a com- 
parative analysis of these approaches, see Hanke, "Seventeenth-Century Scholastic 
Syllogistics: Between Logic and Mathematics?" 

44 See Juan Dolz, Disceptationes super primum tractatum summularum (Paris: 1512), (de cop- 
ulativis); Enzinas, Primus tractatus summularum, 21-22; Soto, Summule, 78-85; Ciruelo, 
Summule Petri Hispani nunc recenter correcte, 20; Alonso de Vera Cruz, Recognitio sum- 
mularum, 41-44; Mercado, Commentarii in textum Petri Hispani, 69—71; Cosme de Lerma, 
Cursus philosophici ex doctrina sapientissimi Mag. Fr. Dominici de Soto, 106-110; Andrés de 
la Moneda, Cursus utriusque philosophiae, vol. 1, 35-36; Collegium Ripense, Cursus phil- 
osophicus iuxta mirum doctrinam et Scholam Ang. Doct. D. Thomae, 51-52. For a general 
overview, see E.J. Ashworth, "Propositional Logic in the Sixteenth and Early Seventeenth 
Centuries,’ Notre Dame Journal of Formal Logic 14 (1968), 179-192, "Strict and Material 
Implication in the Early Sixteenth Century” Notre Dame Journal of Formal Logic 13 
(1972), 556-560, “The Theory of Consequences in the Late Fifteenth and Early Sixteenth 
Centuries,’ Notre Dame Journal of Formal Logic 14 (1973), 289-315, and Language and Logic 
in the Post-Medieval Period, 120-146. 
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or “beside.’*° The syllogistic (a fragment of predicate calculus, addressing 
inferences such as "Every M is P and every S is M, therefore every S is P"), 
was captured by formulating general validity-conditions, and listing all valid 
instances and their mutual reducibility. 

The systematic organisation of logical principles raises meta-mathematical 
questions of consistency (not every sentence is provable within the system), 
completeness, and soundness (every valid inference instantiates an inference 
rule and vice versa). 

In medieval logic, consistency was partially addressed using the genre of 
sophismata: the point of sophismata (solved logical puzzles) was to analyse 
apparently legitimate proofs of unacceptable conclusions and to uncover 
the source of error. Another challenge to the consistency of logic are self- 
referential conditionals, which suggest that the very concept of validity is 
inconsistent, since some inferences are valid if and only if they are invalid. 
The solution to such antinomies is another requisite of the consistency of 
logic. The satisfactory analysis of sophismata and antinomies cannot replace 
a rigorous consistency proof, but offers inductive support for the general 
consistency of logic. Both sophismata and self-referential conditionals seem 
to have disappeared from scholastic logic with the circle of John Mair in the 
15508.46 

Soundness was proved through reduction to the definition of validity in the 
case of the general theory of validity or to the principle that what applies to all 
X's applies to each X (“dici de omni" and “dici de nullo") and the formal prop- 
erties of identity (such as “quaecumque sunt eadem uni tertio, sunt eadem inter 
se”) in the case of syllogistic. Possibly to avoid an infinite regress, these prin- 
ciples were sometimes given further justification. In the case of the general 
theory of validity, such justification had the form of the method of counter- 
example to calibrate the definition or reduction to the law of non-contradic- 
tion. The method of counter-example, typical of an earlier tradition (Enzinas, 


45 SeeEJ. Ashworth, “The Doctrine of Exponibilia in the Fifteenth and Sixteenth Centuries,’ 
Vivarium 11 (1973), 137-167. 

46 The treatise on sophismata was written by John Mair who had immediate influence 
on Spanish scholastic logicians, but that seems one of the last examples (John Mair, 
Inclytarum artium ac sacre pagine doctoris acutissimi magistri Ioannis Maioris Scoti Libri... 
(Lyon: 1516), vol. 2, 144-147). Self-referential conditionals were analysed by (for instance) 
de Celaya (Marie-Louise Roure, “Le traité ‘des propositions insolubles’ de Jean de 
Celaya,” Archives d'histoire doctrinale et littéraire du Moyen Age 29 [1962], 235-338), Soto 
(Summule), Gaspar Lax (Insolubilia [Paris: 1508]), and Agustin de Sbarroya (Dialectice 
introductiones trium viarum, placita Thomistarum videlicet ac Scotistarum necnon nomi- 
nalium complectentes [Sevilla: 1535], 67). 
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Dolz, or Soto), translates to the analysis of inferences that are intuitively valid 
(or invalid) but appear as invalid (or valid) with a certain definition of validity, 
thereby forcing the reformulation or supplementation of the tentative defi- 
nition.^? The reduction to the law of non-contradiction is based on the view 
that logical consequence is a *connection" between premises and conclusions 
(Bafiez, Poinsot, and Comas del Brugar), such that a conclusion (or its truth) 
is in certain respects part of the premises (or their truth). Therefore, if a con- 
clusion were false, the respective premises would also be false in some respect 
because of their connection, which is at odds with the law of non-contradic- 
tion in its formulation as “nothing can both exist and not exist”.*$ These two 
basic strategies reduce logical principles to either logical or ontological intu- 
itions: the first strategy regards logical intuitions as self-explanatory,*9 whereas 
the second considers ontological intuitions more, or most, fundamental. The 
syllogistic can ultimately be reduced to the same principles, but the reduction 
usually ends with the formal properties of identity and dici de omni and dici 
de nullo, where dici de omni and dici de nullo are derivable from the properties 
of certain part-whole relations, in particular from the theory of universals.5° 
The soundness of syllogistic was proved by reducing syllogistic inferences to 
the so-called “perfect modes”, i.e. valid instances of *x M is P and p S is M, 
therefore c S is P”, where “n”, “p”, and “ç” represent the combination of logical 
operators applying to the three terms. Common techniques of reduction were 
“conversion” (changing the order of terms in the premises) and the proof “per 
impossibile" (deriving impossible conclusions from the assumption that a cer- 
tain inference is invalid).5! 


47 See Dolz, Disceptationes super primum tractatum summularum (de hypotheticis); Enzinas, 
Primus tractatus summularum, 20; Soto, Summule, 73. 

48 Bañez, Institutiones minoris dialecticae, 277-280; Poinsot, Cursus philosophici Thomistici, 
pars 1, 65-66; Cosme de Lerma, Cursus philosophici ex doctrina sapientissimi Mag. Fr. 
Dominici de Soto, 255; Comas del Brugar, Quaestiones minoris dialecticae, 459; Froylano 
Diaz, Brevis explicatio dialecticae juxta mentem divi Thomae (Valladolid: 1710), 150-152. 

49 For instance, Lax claims that the principle that, for all valid inferences, the premises are 
incompatible with the negation of the conclusions, is analytic (ex terminis sequitur), 
see Lax, Summa parvorum logicalium (summa syllogismorum), A3. The later Thomist 
authors mentioned in the previous footnote tend to refer to “lumen naturale" as a source 
of evidence. 

50 The reduction to the properties of universals was suggested by Poinsot (Cursus philosoph- 
ici Thomistici, pars 1, 64—65), who regards these principles to be self-evident. Should his 
opinion be translated into nominalist language, where every universality is either concep- 
tual or semantic, these principles would ultimately be linguistic or logical. 

51 Foran overview, see Ashworth, Language and Logic in the Post-Medieval Period, 224—252. 
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Completeness does not seem to have been discussed for propositional cal- 
culus, but syllogistic was proved complete by going through all possible com- 
binations of premises (this was performed by the Carmelites of Alcalá).52 The 
practical aspects of syllogistic were captured by the common mnemotech- 
nic poem “Barbara, Celarent ...," which abbreviates the procedure for finding 
the conclusion for certain premises, and "pons asinorum" (including graphi- 
cal representations by Lax, Soto, and others), which abbreviates the reverse 
procedure.*3 

There is one notable exception to the majority of logicians who regarded 
syllogistic as being founded on the principle of the transitivity of identity, 
quaecumque sunt eadem uni tertio, sunt eadem inter se, namely the Cistercian 
Juan Caramuel y Lobkowitz. Caramuel extends the scope of syllogistic so that 
it also covers relational syllogisms consisting of (at least some) binary rela- 
tional statements containing oblique terms; for instance, in “Every man loves 
some woman” the term “woman” is oblique (it is not in the nominative case in 
Latin). He calls statements like this, and consequently their logic, oblique or 
discrete (propositio logica obliqua seu discreta). By “discrete” Caramuel means 
that the terms denote numerically distinct individuals (the men are not iden- 
tical with the women in the statement above), and hence not every valid syllo- 
gism is founded on the principle of the transitivity of identity — the transitivity 
of other relations must be taken into account. The point is that such syllogisms 
are not reduced to the standard ones (syllogismi recti) but are recognized to 
have an independent logical form. One can even go a step further and say that 
the standard syllogisms are but a special case of the oblique ones. It is not 
entirely clear whether Caramuel wished merely to extend or amend the stan- 
dard syllogistic with his oblique logic or wished to replace it with a more gen- 
eral system. Evidence can be found for both views in his writing: 


I am about to introduce a logic wholly distinct from the old logic and 
based on opposite foundations. In order to work and prove the validity of 


52 See Collegium Complutense Sancti Cyrilli, Artium cursus, 75-80. 

53 See Lax, Summa parvorum logicalium (de arte inveniendi), H4; Soto, Summule, 120; Alonso 
de Vera Cruz, Recognitio summularum, 571; Gaspar Cardillo de Villalpando, Traducion a 
las Sumulas del Doctor Villalpando (Madrid: 1615), 231; Diego de Mas, Commentariorum 
in Porphyrium et in universam Aristotelis logicam (Cologne: 1617), 11, 146; Poinsot, Cursus 
philosophici Thomistici, pars 1, 62-64. 
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syllogisms, the old logic held fast to the following principle: Things that 
are identical to the same thing are also identical to one another (Que sunt 
eadem uni tertio, sunt eadem inter se): Peter and an animal are identical to 
a man; hence, they are themselves identical ... I do not take this proof to 
be sound as I find the major premise [the principle of the transitivity of 
identity], which is taken by the Aristotelians as a dogma, false. Setting out 
on a new way, I use really distinct terms from which I form propositions 
and new syllogisms ... My intention is not to destroy the ancient logic 
which is put forth by others as well as by us with the utmost care, but to 
add the new logic to it and extend the number of the Muses.5* 


There were other logicians before Caramuel who recognized some relational 
syllogistic forms as independent, i.e. non-reducible to the standard valid 
moods, namely Fonseca and Toletus, whose textbooks were cited in the Jesuit 
Ratio studiorum of 1599. In sum, Fonseca gives four rules, Toletus three.°° The 
examples under these rules can be generalized into schemes, in which “A”, “E”, 
and “I” are the quantifiers “all”, “all — not”, and “some”, respectively; “a” “b”, and 
"c" are terms; and “R” and “nonR’ are the relative term and its negated form.56 
Some of the schemes are not interesting as these arguments can be handled by 
standard syllogistic. The accounts of the two authors do not overlap exactly. 


There are only two interesting schemes given by Fonseca: 


A a [RIb] A a [RIb] 
A bc E bc 
Aa [RIc] Ea [Ric] does not follow 


Toletus shares the second scheme and gives two other interesting schemes: 


54 Juan Caramuel, Logica obliqua, 406. See Petr Dvořák, Jan Caramuel z Lobkovic: Vybrané 
aspekty formální a aplikované logiky [Juan Caramuel Lobkowitz: Selected aspects of for- 
mal and applied logic] (Prague: 2006), and “Relational Logic of Juan Caramuel,” in Dov 
M. Gabbay and John Woods (eds), Handbook of the History of Logic. vol. 2: Medieval and 
Renaissance Logic, 645—666. 

55  Toletus, Introductio in dialecticam Aristotelis, Liber 1v, Caput 14: De Syllogismo ex obliquis 
et de Expositorio, 158-159; Fonseca, Institutionum dialecticarum libri octo, Liber v1, Caput 
30: De Syllogismis obliquis, 297-302. 

56 Square brackets enclose the complex predicate part. This symbolism is ours. It is not to be 
found in the authors discussed. 
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A/I a [RAb] A/I a [nonRAb] 
A cb A/I cb 
A/Ta [RAc] A/I a [nonRAc] 


All the schemes can be found in Caramuel. He treats the same schemes as far 
as the terms are concerned, but uses greater quantifier variety.5” The reader 
might have noticed that there is a difference between, say, “A a [non RAb]” and 
“E a [RAb]" The former is equivalent to “E a [RIb]" the latter to “A a [nonRIb]". 
Hence, negating a relative term (R) does not by itself amount to producing 
a (universal) negative relational statement with the same complex predicate. 
There are essentially two ways of lookingat a relational statement. According 
to one, the complex predicate part is itself a predication. Consequently, the rel- 
ative term is treated as a predicate term of the embedded predication. Thus, 
the statement contains two copulae. According to the other, the relative term 
is not seen as a term at all, but as a generalized copula connecting the quanti- 
fied subject and the predicate terms. Caramuel devised two symbolic ways to 
capture the structure of relational statements, corresponding to the two afore- 
mentioned options. He gives symbols for the quantifiers “all”, no”, and “some” 
(“a”, “e”, and “i”) and the negation. While there are two symbols for negation, 
the quantifier negation "n" and the copula negation “n’, stemming from the 
first option, only one symbol “n” is needed in relation to the second one. Let 
us illustrate this by way of an example. In the first, more complex, symbolism, 
the copula negation in “an*i” affects the dominant copula, whereas in “a*ni” it 


negates the embedded one (the symbol “*” separates the subject and the pred- 


icate parts).°® However, since “aú*i” is equivalent to “a*ni”, one could replace 
the dominant copula negation with the negation of the second quantifier, and 
distinguish the embedded copula negation by a syntactic position rather than 
by a special symbol. Thus, the symbol “n” occurring before a quantifier sym- 


bol is a quantifier negation, and “n” coming after the quantifier symbol is the 


Cpm E E uak Mn 


copula negation.®? Thus “an*i” becomes “ani” and “a*ñi” can be replaced by 


57 Juan Caramuel, Logica obliqua, VIII, 430-432. 
58  af"i"is the same as “E a [RIb]" and “a*ñi” amounts to “A a [nonRIb]”. “an*i” is obviously 


PX RID. uk 


equivalent to “e*i”. Notice that “na*i” is the same as “in*i”; “a*ni” is equivalent to “a*e” 


DEI 


which in turn is equivalent to “e*i” and thus to “an*i”. 


un 


59 _Is“n’in “ani” the major copula negation, as it comes after the first quantifier, or negation 


DESI 


affecting the second quantifier? Answer: it can be taken as both, because, e.g. “an*i” is 


4 


equivalent to “a*ni”, as we already know. The negation symbol “n” placed after the second 
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“ain”. The embedded copula merges with the relative term to become the only 
generalized copula. By “generalized” we mean that any transitive verb, not only 
the verb “to be,” might play the role of a copula. This is clearly Caramuel's pre- 
ferred option in his oblique logic. The generalized copula connects the subject 
and the predicate terms (called connotans and connotatus, respectively) which 
are often numerically distinct, or discrete, as we have observed. Thus, the sec- 
ond simplified symbolism is the one Caramuel uses to list the valid moods of 
relational syllogism. For instance, “aa.aa.aa” and “aa.a.ai” are valid moods in 
the first figure symbolized by Caramuel in Logica obliqua. The former is of the 
pure relational syllogism type, all of whose statements are binary relations, 
and the latter is of the mixed type, containing a non-relational premise “a”.60 
However, sometimes Caramuel treats “a” as “ai”, so the standard “a.a.a” mood in 
the first figure would be the valid relational “ai.ai.ai” under the same figure. The 
distinction between the mixed “aa.a.ai” and the pure “aa.ai.ai” would also be 
rather superficial. Thus, Caramuel's oblique syllogistic can be seen as a more 
general system that includes the standard syllogistic within itself. At any rate, 
Caramuel's system is the most innovative, in its systematic character as well as 
in the symbolism employed, of all the Spanish logical systems of that era. 


5 The Treatment of Antinomies (De insolubilibus) 


The post-medieval insolubilia debate had two phases. The first phase 
(ca 1500-1550) was dominated by John Mair's circle, including its Spanish 


quantifier is unambiguously the embedded copula negation, e.g. “ain” has the same 
meaning as “a*ni”. 

60 Caramuel presents the valid moods of the pure relational syllogism under four figures in 
Logica obliqua, Pars 11, 1x: Syllogismorum Pure Obliquorum Formas et Figuras Expendens, 
432-436. As for the mixed relational syllogism, Caramuel brings forth the valid moods in 
Pars 11, XI: De Syllogismo Obliquo Mixto, 442-457. 

61 See Miroslav Hanke, Lharske paradoxy u autorů italské scholastiky [Liar antinomies in the 
Italian scholasticism] (Prague: 2015), 18-25; for the chronology, see EJ. Ashworth, “The 
Treatment of Semantic Paradoxes from 1400 to 1700,” Notre Dame Journal of Formal Logic 
13 (1972), 34-52, and Language and Logic in the Post-Medieval Period, 101-116; Vicente 
Muñoz Delgado. “Pedro de Espinosa (+ 1536) y la lógica en Salamanca hasta 1550,’ Anuario 
Filosófico 16 (1983), 198-200, and “Los enunciados insolubles en las Súmulas (1518) de Juan 
de Oria” in Knowledge and the Sciences in Medieval Philosophy. Proceedings of the Eighth 
International Congress of Medieval Philosophy, vol. 11., eds Simo Knuuttila, Reijo Tyórinoja, 
andSten Ebbesen (Helsinki:1990), 586—598; Angel d'Ors, "La doctrina delas proposiciones 
insolubles en las ‘Summulae’ de Domingo de Soto," Cuadernos Salamanticos de Filosofia 
13 (1986), 179-203, and "La doctrina de las proposiciones insolubles en las Dialecticae 
introductiones de Agustin de Sbarroya,” in Estudios de Historia de la Lógica. Actas del II 
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members, such as Lax, de Celaya, Coronel and, in particular, Soto,*2 who elab- 
orated on the position of the 14th-century logician Roger Swyneshed.*3 The 
influence of this group continued during the entire subsequent development 
of the debate.** The core of this approach was a (re)definition of truth in terms 
of correspondence with reality and contextual factors, in particular "self-falsi- 
fication" (implying one's own falsity). The concept of self-falsification was fur- 
ther analysed and tested by listing structurally different paradoxical situations, 
including direct self-reference, paradoxical loops, paradoxical compound sen- 
tences, and paradoxical sequences. Paradoxes of the last type, discussed and 
criticised by Lax and de Celaya, are generated by infinite sequences of sen- 
tences, such as a sequence of sentences with every member saying "the sub- 
sequent sentence is false."65 Infinite sequences, very popular in modern logic 
since their rediscovery by Stephen Yablo,9 challenge the view of paradox in 
terms of "self-reference" or “circularity” by providing an example of a set of 
sentences none of which makes a statement about itself. As a consequence of 
the contextualist view of truth, liar sentences were considered false because 
of contextual factors, but at the same time they corresponded with reality: the 
sentence "this sentence is false" is actually false, but (as a consequence) it 
describes reality correctly. Such an approach therefore challenges the corre- 
spondence theory of truth. Furthermore, the same principles undermine the 
analysis of validity as truth-preservation, allowing valid inferences that are not 
truth-preserving (if their components are paradoxical, such as "the conclusion 
of this inference is false, therefore the conclusion of this inference is false") and 


simposio de historia de la lógica, Universidad de Navarra, Pamplona, 25-27 de mayo de 1987, 
eds Ignacio Angelelli and Angel d'Ors (Pamplona: 1990), 499-552 for the earlier phase of 
this debate. 

62 See Coronel, Rosarium logices, A3; Roure, "Le traité ‘des propositions insolubles’ de Jean 
de Celaya"; Soto, Summule, 143-149; for the broader analysis of these approaches in the 
circle of John Mair, see E.J. Ashworth, “Thomas Bricot (d. 1516) and the Liar Paradox," 
Journal of the History of Philosophy 15 (1977), 267—280, and Miroslav Hanke, “The Bricot- 
Mair Dispute: Scholastic Prolegomena to Non-Compositional Semantics, History and 
Philosophy of Logic 35 (2014), 149-166. 

63 See Paul Vincent Spade, "Roger Swyneshed's Insolubilia: Edition and Comments, Archives 
d'histoire doctrinale et littéraire du Moyen Age 46 (1979), 177-220. 

64 Agustin de Sbarroya's treatise is one of the early examples. During the subsequent period, 
Soto's treatise was used as a source of information about alternative approaches. 

65 See Lax, Insolubilia, qu. 1; Roure, "Le traité ‘des propositions insolubles’ de Jean de Celaya,” 
263, 275-283, analyzed in Miroslav Hanke, “Semantic Paradox: A Comparative Analysis of 
Scholastic and Analytic Views,’ Res Philosophica 91 (2014), 367-386. 

66 Stephen Yablo, “Paradox without Self-Reference, Analysis 53 (1993), 251-252. Strictly 
speaking, infinite sequences were discussed even before Yablo, but the number of texts 
relating to Yablo's paper witness to his particular popularity. 
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truth-preserving inferences that are invalid (self-referential inferences, such 
as Curry's paradox: “If this inference is valid, you are a donkey”).6” However, 
this revision applies to meta-mathematical but not to structural principles 
of logic.£8 The early phase of the post-medieval insolubilia debate probably 
represents one of its peaks, linking paradoxes to general logical and semantic 
issues and discussing the widest range of paradoxes. 

In the second phase (ca 1550-1750), a different approach was coined. This 
was represented by, for example, the Jesuits of Coimbra and the Dominicans 
of Alcalá,9? and called “communis” by Losada and Gabriel a Conceptione.”° Its 
first manifestations were the criticism by Lemosius of the contextualist view 
of paradoxes (in particular, of the theorem that a sentence and its negation 
can both be false at the same time), and this was followed by a change in the 
common treatment of paradoxes.”! The ‘new’ common view, famously intro- 
duced by William Heytesbury in the 14th century to the circle of Oxford calcu- 
latores, 2 was that paradoxical sentences do not make genuine statements, and 
hence are neither true nor false, because the Augustinian definition of a sign 
as “something which, offering itself to the senses, conveys something other to 
the intellect,73 as well as the realist view of truth as truth of pre-existing, inde- 
pendent facts (obiectum), were seen not to admit of self-reference. By the same 
token, paradoxical sentences were not permitted to threaten the core princi- 
ples of logic, which were only meant to apply to genuine logical statements. 


67 See Lax, Insolubilia, qu. 3; Roure, “Le traité ‘des propositions insolubles’ de Jean de Celaya,” 
275-283; Soto, Summule, 146-147. 

68  Onstructural principles, the position is quite to the contrary: “the conclusion of this infer- 
ence is false, therefore the conclusion of this inference is false” is valid as a result of the 
structural rule “from P infer P" (the principle of identity or “a synonymo ad synonymum”), 
which is taken for granted to make the meta-mathematical revision possible. 

69 See Collegium Conimbricense, Commentarii collegii Conimbricensis e societate lesu 
in universam dialecticam Aristotelis Stagiritae, (de oratione) 92-98; Collegium sancti 
Thomae Complutense, Dialecticae dissertationes, vol. 2 (Alcalá 1715), 295-303; Froylano 
Diaz, Dialectica disputata per quaestiones et articulos distincta iuxta mentem D. Thomae 
(Valladolid: 1701), 329-330; Luis de Losada, Institutiones dialecticae, 139-141; Gabriel a 
Conceptione, Cursus artium, 116-140. 

70 See Gabriel a Conceptione, Cursus artium, 121; Luis de Losada, Institutiones dialecti- 
cae, 140. 

71 See Luis de Lemos, Paradoxorum dialecticorum libri duo (Salamanca: 1558), 53-57; 
Mattheus Doniensis Ormazius, De instrumento instrumentorum (Venice: 1569), 54-56; 
Pedro de Oña, Dialecticae introductio (Palermo: 1621), 82-83. 

72 See William Heytesbury, On “Insoluble” Sentences: Chapter One of His Rules for Solving 
Sophisms, trans. Paul Vincent Spade (Toronto: 1979), 19. 

73 | SeeStephan Meier-Oeser, “Medieval Semiotics,” in The Stanford Encyclopedia of Philosophy 
(Summer 2011 edition), ed. Edward N. Zalta, URL = «http://plato.stanford.edu/archives/ 
sum2011/entries/semiotics-medieval/>. 
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6 Outlook 


As the limitations of the present overview have been inevitable for practical 
reasons and due to the ongoing character of modern research, let us close 
this chapter with three suggestions regarding promising courses of future 
research. First, while the present survey rests almost entirely on printed 
sources, Gutenberg's invention did not stop the production and circulation 
of manuscripts.”* Therefore, the research into the late scholastic logical 
manuscripts might shed some new light on the topic. Second, the period 
between 1500 and 1550 seems promising from the point of view of pure logic. 
As an illustration, one should consider the sheer length and detailed focus 
of Gaspar Lax's treatise on semantic paradoxes, which could very well be the 
peak of the entire scholastic debate. It seems unlikely that he constitutes 
a mere exception, nevertheless, his contemporaries do need more study. 
A closer look at the reception of Domingo de Soto (whose treatises preserve 
most of what remains of medieval scholastic logic at the time which is not to 
be found in other autors of the era) is yet another example; both the perpetu- 
ations and discontinuities within this reception could serve as an important 
source of information about the development of logic in the late scholastic 
period. Similarly, while there seems to be a certain decline in the field of 
pure logic in the scholastic tradition after 1550, the developments in applied 
logic seem undeniable. While these were not within the scope of this chap- 
ter, they should be addressed in future research.’ Third, future research 
should address the question, whether significant schools or paradigms can 
be identified in late scholastic logic, similar to the British vs. Continental 
split in the late medieval tradition, whether local (e.g. New World vs Old 
World or even different universities), institutional (e.g. Dominicans vs 
Franciscans vs Jesuits) or doctrinal (e.g. nominalists vs realists in relation to 
various topics). 
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CHAPTER 9 
Psychology 


Leen Spruit 


From the 13th century, Aristotle's teachings on the soul in De anima served as 
the starting point for psychological discussions in the Latin West. Although 
in the course of time the tradition of commentaries became rich and hetero- 
geneous, medieval scholastic psychology can be synthesized in a few basic 
tenets. The intellectual or rational soul, which is one with the sensitive and 
vegetative principle, is the form of the human body. This was defined as of 
faith by the Council of Vienne in 1311. The human soul is a spiritual substance, 
butit has a natural aptitude and exigency for existence in the body, in conjunc- 
tion with which it makes up the substantial unity of human nature. Though 
connaturally related to the body, the soul is itself of a non-extended and spir- 
itual nature. It is not wholly immersed in matter, its higher operations being 
intrinsically independent of the bodily organism. The intellectual soul is pro- 
duced by special creation at the moment when the organism is sufficiently 
developed to receive it. In the first stage of embryonic development, the vital 
principle has merely vegetative powers; then a sensitive soul comes into being, 
educed from the evolving potencies of the organism. Later yet, this is replaced 
by the intellectual soul, which is essentially immaterial and so postulates a spe- 
cial creative act. 

This is scholastic doctrine on the nature, unity, substantiality, spirituality, 
and origin of the soul at the dawn of the Renaissance. It is a synthesis of sev- 
eral strands in earlier rival systems. It recognizes the physical conditions of 
the soul's activity with materialism, and its spiritual aspect with forms of dual- 
ism, while it insists on the vital unity of human life. Early modern scholastic 
psychology was largely continuous with traditional medieval assumptions, 
problems, and terminology. There were, however, some important differences 
in outlook and approach, due principally to the (re)discovery of central texts 
of ancient psychology (Alexander of Aphrodisias, Simplicius) and to changes 
in the interpretation of Aristotle, his Arabic commentators, the scholastic 
authorities, and Peripatetic philosophy in general. 

In the Middle Ages psychology was a philosophical discipline of utmost 
theological relevance for Catholic authors, and since the Bull Apostolici 
Regiminis, issued during the fifth Lateran Council in 1513, questions concern- 
ing the human soul remained a very sensitive issue. In the wake of the religious 
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struggles, and in particular after the Council of Trent (1545-1563), a new stage 
of scholastic philosophy developed, strongly linked to the great medieval 
masters. The main promotors of this movement were the Dominicans, the 
Franciscans, and the recently founded Jesuits, with their spiritual centers in 
Spain and Portugal, which had not been challenged by heterodox tendencies 
(Averroism, Alexandrism, naturalism, Platonism, materialism) as the uni- 
versities in Italy had been. Spain had remained relatively untouched by the 
tumultuous developments of Renaissance thought, and by the religious rift 
of the Reformation. This situation created on the Iberian peninsula the opti- 
mal spiritual conditions for a renaissance of the scholastic science of the soul. 
This chapter discusses later scholastic psychology, focusing on Spanish (and 
Portuguese) philosophers, active in the period at the turn of the 16th and 17th 
centuries. 


1 Doctrinal Settings of Later Scholastic Psychology 


Early modern scholastics did not enjoy an unrestricted freedom of phil- 
osophical and scientific research. Most obviously, the Dominicans and 
Franciscans obliged their members to stick to the teachings of Thomas 
Aquinas and Duns Scotus, respectively. The Jesuits were not bound to defend 
the position of a medieval teacher from their own community, but the reg- 
ulations of the Society explicitly emphasized the importance of adhering 
to the opinions of Aquinas in theology and Aristotle in philosophy, except 
where they conflicted with Catholic theology! Furthermore, in 1561, the 
Council of Trent had ratified that Lombard's Sentences was replaced with 
Aquinas's Summa theologiae as the authoritative textbook in Scholastic the- 
ology and philosophy. 

Nonetheless, a certain withdrawal from Aristotelian natural philosophy 
occurred in the course of the 16th century. An important flaw in the history of 
psychological discussions was caused by the controversy on the immortality 
of the human soul. Already John Duns Scotus suggested a mortalist interpre- 
tation of Aristotle's psychology? and in 1510, Tommaso de Vio (better known 


1 Ladislaus Lukacs, Monumenta paedagogica Societatis Iesu (Rome: 1965-) vol. v, 283 and vol. 
vil, 663; Alison Simmons, “Jesuit Aristotelian Education: The De anima Commentaries,” in 
The Jesuits: Culture, Learning and the Arts, 1540—1773, eds John W. O'Malley, Gauvin Alexander 
Bailey, Steven J. Harris, and T. Frank Kennedy (Toronto: 1999), 522—537, 523-24. 

2 Iohannes Duns Scotus, Perutiles quaestiones in IV libros sententiarum (Venetijs: 1617) IV, 
899-918. 


254 SPRUIT 


as Cajetan) stated in his commentary on the De anima that the immortality of 
the soul cannot be demonstrated with philosophical arguments derived from 
Aristotle. He proposed instead a demonstration based on Platonic views. The 
debate ensuing the publication of Pietro Pomponazzi's De immortalitate ani- 
mae in 1516 led other authors to a more profound reconsideration of the intrin- 
sic value of Aristotle's philosophy. Crisostomo Javelli, for example, although 
certainly not adhering to any form of anti-Aristotelianism, came to the con- 
clusion that Aristotle and philosophy were no longer one and the same? 
Consequently, not only philosophical but also theological sources, in primis 
Aquinas's Summae, were taken into account. 

Meanwhile, the literary form of the psychological writings developed from 
the commentary to the systematic treatise, which could serve as a textbook 
and could be inserted into the cursus completus of Catholic philosophy. Indeed, 
later scholastic psychology was not only 'theologically-driven, it also had to 
be teachable. Thus, an Aristotelian text had to be reconstructed as a coherent 
whole: the transition of commentary to quaestiones contributed to bringing 
about a consistent treatise. An early example of this attitude was Francisco 
de Toledo, whose commentary on De anima was first published in 1575. His 
commentary depended upon the Latin commentators, especially Thomas, as 
well as the Greeks and Arabs, with special attention to Averroes. The major 
philosophical discussion is found in the over seventy quaestiones, which make 
up a systematic treatise. 

A similar attitude is in the Portuguese philosopher Manuel de Goís, whose 
exposition of De anima constituted the psychological part of the Aristotle 
commentaries from the Jesuit college at Coimbra. Intended to serve as a stan- 
dard textbook within a course of philosophy, the commentary itself was con- 
fined to a rather brief explanation, while the philosophical analysis was again 
transferred to the quaestiones that followed each chapter and discussed the 
psychological issues from an 'orthodox' point of view. 

Exemplary in this regard was also the treatise De ente mobili animato by 
the Dominican John of Saint Thomas (born Joao Poinsot), first published in 
1635, and later integrated in his Cursus philosophicus. In this book, the text of 
Aristotle's De anima is summarized at the beginning of the different sections, 
which are a sequence of systematically ordered questions. Starting with the 
status of the soul, the questions are intended to underpin the central tenets of 
Christian dogma. 


3 Cf Etienne Gilson, "L'affaire de l'immortalité de l'àme à Venice au début du XVI* siécle” in 
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PSYCHOLOGY 255 


The demands for allegiance to Aristotle and Aquinas coexisted in practice 
with a system of control and censorship that attempted to enforce Catholic 
orthodoxy on key questions in teaching and publication. This explains why 
Francisco de Toledo put at the beginning of his De anima commentary ten 
propositions to be held by faith against any argument.* However, individual 
authors writing on psychology used various strategies to negotiate freedom 
on non-essential questions.? Indeed, although Aristotle's De anima continued 
to be a dominant paradigm in Catholic countries in the 17th century, scholas- 
tic psychology was not a unified or monolithic phenomenon. Peripatetic psy- 
chology offered a general approach to the study of the soul, which consisted 
of a shared terminology and a shared set of basic assumptions, but allowed 
a myriad of different solutions to single issues. Also, Thomism in psychol- 
ogy, professed by Dominicans and Jesuits, turned out to be a rather flexible 
doctrinal body, as it neither closed the doors on different positions, such as 
those of the Scotists and the nominalists in psychology, nor prevented the 
representatives of different doctrinal orientation from developing positions 
of their own. 

The tendency of Jesuit psychology to blend doctrines from Thomistic and 
Scotistic traditions with secular Aristotelian views has a fine example in the 
commentary on De anima by Francisco de Toledo. He argued for the immate- 
riality of the possible intellect by stressing that otherwise it would be unable 
to receive the “species universalium,” but at the same time he maintained 
that particular things are grasped directly “per propriam speciem.”* Francisco 
Suárez drew heavily on 14th-century authors critical to Aquinas, among whom 
Peter John Olivi, Durand of Saint Pourcain, William Ockham, and Renaissance 
philosophers, featuring Marsilio Ficino and Pietro Pomponazzi. John of Saint 
Thomas considered himself a Thomist, but he modified Aquinas's views in 
important ways. This suggests that we now turn to the sources of later scholas- 
tic psychology, and thus to the issue of its often mentioned eclectic and syn- 
cretistic nature. 


4 Francisco de Toledo, Commentaria una cum quaestionibus, in tres libros Aristotelis de anima 
(Coloniae Agrippinae: 1625) f. 6vb. 
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2 Sources and Disciplinary Boundaries 


Even by the standards of the late scholastic tradition, early modern Aristotelian 
psychological works typically referred to an extremely wide range of opinions 
in the quaestiones before formulating their own conclusions. The authors taken 
into account here referred to ancient authorities (Theophrastus, Alexander of 
Aphrodisias, Themistius, Plotinus, Simplicius, and Philoponus) as well as Arabic 
(Avicenna, Averroes, Alfarabi) and medieval authors (Thomas Aquinas, Giles of 
Rome, Duns Scotus, Albert the Great, and William of Ockham), to which were 
added Renaissance philosophers (Marsilio Ficino, Pietro Pomponazzi) and sci- 
entists, mostly physicians (Jean Fernel, Andreas Vesalius, Realdo Colombo). 
In a seminal essay on the structure and style of in the monumental psycho- 
logical treatise De corpore animato by the Italian Jesuit Girolamo Dandini, 
Michael Edwards has pointed out that modern readers are often inclined to 
see the intricate and complex nature of late 16th- and early 17th-century scho- 
lastic texts as proof that these were what Bacon called “cobwebs of learning, 
admirable for the fineness of thread and work, but of no substance or profit.” 
And, so he argues, in the case of early modern Aristotelian psychology, this pre- 
judice seems at first sight particularly compelling, because influenced by the 
Hellenistic, Arabic, and Latin commentary traditions, it presented texts and 
ideas written from a range of theological and philosophical perspectives, and 
annexed more and more material from related disciplines and from classical 
and recent authorities. This process has generally been described in terms of 
the eclectic and erudite nature of the texts it produced. A typical case is the 
discussion of the internal senses in the Coimbra commentary on De anima, 
which cited more than fifteen authorities in its first article alone. And in com- 
menting on De anima 11, 7, the Conimbricenses provide 134 references to dif- 
ferent works by 72 authors. There are also other motivations, however. 

Some authors sought to remedy apparent deficiencies in the Aristotelian 
canon by incorporating knowledge from other disciplinary areas into the exist- 
ing synthesis, and by doing so they began to redraw the boundaries of individ- 
ual disciplines. In the case of psychology, this movement brought more and 
more material from anatomy, medicine, optics and natural philosophy within 
the scope of psychology. However, as we will see, despite the burgeoning com- 
plexity, late Aristotelian psychological writings were often original in their use 
of material and their deployment of arguments. Indeed, Edwards has clearly 


7 SeeFrancis Bacon, Works, eds James Spedding, Robert Leslie Ellis, and Douglas Denon Heath 
(London: 1857-1874), 111, 285, cited in Edwards, "Suárez in a Late Scholastic Context," 128. 
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shown that erudition and eclecticism are genuine features of late scholastic 
thought, rather than unconsciously erected barriers to clarity and comprehen- 
sion. And yet, erudition and eclecticism might lead to cases of anachronistic 
reasoning. The “ancient opposition' against species is a case in point. 

The main philosophical figures of the past cited in the medieval debate on 
the species were Aristotle, Augustine and the Arabic commentators. However, 
starting with the publication of the De anima commentary of Miguel de 
Palacios (1557), and more evidently with the commentary of Francisco de 
Toledo (first edition 1575), the number of classical authors referred to in this 
controversy increases significantly: Theophrastus, Themistius, Galen, Plotinus 
and Porphyry are cases in point. Remarkably, Spanish schoolmen confidently 
discussed the views of these authors, without a direct acquaintance with their 
writings — citing or simply copying from predecessors. The result is a peculiar 
distortion of the historico-doctrinal perspective. Blindly trusting the author- 
ity of contemporaries or immediate precursors, later schoolmen do not ver- 
ify whether recent or ancient doctrines are meant; in most cases, they do not 
investigate the authenticity of their sources, and show no interest whatsoever 
for the question whether the cited texts (still) exist. 

One will search in vain the works or fragments of the afore-named authors 
for a criticism of species — or even just an oblique reference to them. The very 
notion, taken in its 13th-century meaning, was obviously unknown to these 
authors; even when they address the systematic issue dealt with by the species 
doctrine, the context is essentially different. Lacking an objective connection, 
a more likely source for these peculiar classical references is the erudition of 
Spanish schoolmen, and their tendency to quote in their arguments as many 
authorities as possible. This attitude inevitably leads them to project their own 
problematics into a distant past. Elsewhere I have shown, however, that the 
works of these ancient authors contain doctrinal elements retrospectively 
throwing a new light on the species issue. Indeed, the idea of an ancient oppo- 
sition to the species is a vivid example of the terminological and doctrinal strat- 
ification characterizing the later scholastic debates on matters psychological.® 

The practice of importing knowledge from other disciplines into psychol- 
ogy did not draw exclusively on sources from outside the Aristotelian canon; 
connections were also routinely made across Aristotle's works. In its simplest 
guise, an understanding of the theory of matter and form from the Physics, for 
example, was a prerequisite for grasping the more complex claims about the 
soul's status as a substantial form found in De anima: more complex examples 


8 Leen Spruit, Species intelligibilis: From Perception to Knowledge (Leiden: 1994), ch. 1, $ 2. 
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of the link between natural philosophy and psychology also abounded. This 
leads to another issue, namely that of the subject matter of psychology. Is it the 
animated body or the soul? 

Manuel de Goís, the author of the Coimbra De anima commentary, noted 
that “some of the recent philosophers” argued that “not the soul, but the 
animated body” was the proper subject of Aristotle's work, although many 
authorities dissented. A number of well-known commentaries and textbooks 
in the early 17th century upheld this ‘recent’ opinion. For example, Rodrigo de 
Arriaga, the Spanish Jesuit who taught for many years at Prague University, 
stated in his Cursus philosophicus (1632) that his discussion of psychology con- 
sidered not “the soul in itself, but the animated body" Similarly, the section 
on the soul in Eustachius a Sancto Paulo's Summa philosophiae quadripartita 
(1609) is titled “on the animated body,’ although Eustachius explained that his 
discussion would still deal primarily with the soul, since it “is the beginning of 
all the faculties and operations that are found in the animated body” Goís him- 
self preferred a compromise position. Aristotle's works on the soul (that is, De 
anima and the Parva naturalia, the latter dealing, amongst other topics, with 
sensation and the sense-organs), he suggested, could be viewed eitherin them- 
selves and separately, or together; if considered together, their subject may 
indeed be “the animated body,” but if viewed separately, it must be the soul.? 

Two assumptions lay behind the argument that psychology involved the 
study of the “animated body. First, if psychology was part of natural philos- 
ophy, then its proper subject must be some kind of body. Thus, the subject of 
psychology was not the soul in itself, but insofar as it was a substantial form 
united with the body; hence the emphasis on “animated body” The second 
assumption derived from a basic premise in Aristotelian psychology the notion 
that the soul cannot be understood as distinct from the body, because bodily 
structures and organs are essential to the existence and functioning of its pow- 
ers (De anima, 1.3, 407b15-25). 

Those authors who discussed the structure and functions of bodily organs 
in any depth did so most commonly in their treatment of the material on the 
sense organs drawn from Book 11 of De anima and from De sensu. But, whilst 
Jesuit authors commonly included anatomical material in their discussions of 
the senses, it was rarer for them to discuss the rest of the body systematically. 
This trend reflected the formal regulations of the Society of Jesus, since the 
rules governing the teaching of philosophy in the Jesuit Ratio studiorum of 1591 
and 1599 forbade the discussion of anatomical knowledge as part of the course 
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on De anima. The Ratio studiorum required that, when discussing the material 
on sensation in the second book of De anima, the philosophy professor should 
not “digress into Anatomy, and other things that relate to medicine.” And 
yet, in the De anima commentary of the Coimbra group, we find that Galen is 
cited 67 times in the commentary, which is as often as Albert the Great or the 
famous Thomas Cajetan. 


3 Three Case Studies 


In the past scholars have argued that the main point for later schoolmen was 
not to explain Aristotle, but to rationalize Christian doctrine and to make it 
available for students in an accesible way.!! However, later scholastic De anima 
commentaries were not a degenerate form of Aristotelianism designed sim- 
ply to buttress Catholic doctrine.!? That their version of psychology represents 
a vital and constructive moment in the history of scholastic psychology can 
be glanced from three case studies: the relation of psychology to physics and 
metaphysics; the relation between senses and the intellect in knowledge 
acquisition; the broadening of the realm of psychology from vegetative to 
the separated soul. Although it is not possible to elaborate on these issues in 
detail here, they are succinctly introduced in order to illustrate how Peripatetic 
theorizing in psychology got finer and finer. The focus is on Francisco Toledo, 
Manuel de Goís (author of the De anima commentary of the Coimbra College), 
Francisco Suárez, and Antonio Rubio, because they are highly representative 
for the hey day and most original phase of Spanish scholastic psychology. 


34 The Soul between Physics and Metaphysics 

During the 16th century, the issue was raised whether psychology belongs 
to natural philosophy or metaphysics. In the early 16th century, Johann Eck 
attempted to draw a systematic picture of the matter, arguing that the study 
of the soul is of two kinds: in “se et suapte natura” it is metaphysics, but “a 
posteriori" it is natural science.'? This position apparently implies that the soul 


10 Edwards, "Suárez in a Late Scholastic Context, 143. 
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as an entity belongs to the field of metaphysics, whereas mental principles 
and activities belong to natural philosophy. Other authors maintained that 
psychology could lie somewhere between natural sciences and metaphysics. 
Cajetan, for example, held that we can view the intellectual soul either abso- 
lutely or with regard to the body; the two ways lead to metaphysics and natu- 
ral science, respectively.!* These views decidely influenced later psychological 
interpretation. 

In the second question of his De anima commentary, Francisco de Toledo 
formulated some objections against psychology as part of physics: physics 
treats nature, natural being and “ens secundum naturam,” but the soul is nei- 
ther; physics is about generated and corruptible forms, while the soul is incor- 
ruptible; the soul is separated from matter; physics cannot discuss the intellect 
because the latter's object is the intelligible. He then passes to the opinions of 
the philosophical schools. According to Simplicius and Themistius, psychology 
is a “mathematical” science, as it mediates between metaphysics and physics. 
By contrast, Thomas Aquinas and Averroes held that the science of the soul 
belongs to physics, while other authors argued that the embodied soul should 
be studied by physics, but the separate soul by metaphysics. 

Like his predecessors, Toledo distinguishes three souls (vegetative, sensitive, 
and intellectual). They all inform the body, but have different operations, as 
the intellect has the possibility of sense-independent operations. Thus, the 
study of the vegetative and the sensitive soul is up to physics. Physics also scru- 
tinizes the rational soul, but only in sofar as it is considered "secundum suam 
substantiam." 

Then Toledo rejected several views: first, the idea that the soul pertains to 
physics for its substance and to metaphysics for its intellectual potency and 
operation (the scrutiny of essence and operation belong to the same science); 
second, the view that the lower-level souls belong to physics, and the rational 
soul to metaphysics (the rational soul that informs the body and its knowledge 
are sense-dependent). 

Finally, Toledo turns to the traditional view of the soul occupying a middle 
position between the material forms and the intelligences: it is the form of the 
body but has the possibility to exist per se. Therefore, the science of the soul 
pertains essentially to physics, and only “secundum quid” to metaphysics: (1) 
man is a composite of soul and body; (2) the soul is the real form of the body; 
(3) the soul is united to the body as the cause of natural dispositions; (4) the 


14  TuomoAho,"TheStatus of Psychology as Understood by Sixteenth-CenturyScholastics,’ in 
Psychology and Philosophy: Inquiries into the Soul from Late Scholasticism to Contemporary 
Thought, eds Sara Heinámaa and Martina Reuter (New York: 2009), 47-66, 57-58. 
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separate soul desires to be re-united to the body. This leads Toledo to his final 
conclusion: all the soul's operations, as they flow from his “intermediary sta- 
tus,” are the subject matter of physics.!* 

In answering the same question, Manuel de Gois first listed some traditional 
views. Simplicius, Themistius, Philoponus, and Boethius assigned the science 
of the soul to mathematics, rather than to physics, because the mathematical 
entities are positioned between natural and divine realiy. Other (unnamed) 
philosophers argued that the soul was the subject matter of metaphysics, while 
in Alexander's view psychology is a section of physics. Then, Goís formulated 
a threefold view on the rational soul: its union to the body, its detachment 
from matter, and its nature and essence. This distinction allows several conclu- 
sions: (1) the science of the soul does not belong to any “intermediate” science; 
(2) the first science of the soul pertains to physics “ex ufficio”; (3) only insofar 
as the soul transcends physiological bounds, its study belongs to metaphysics; 
(4) the scrutinity of the soul's nature and essence pertains to physics, as the 
soul is the form of the body. Thus, only the knowledge of the soul as a self-sub- 
sistent and immaterial being belongs to metaphysics.!® 

At the outset of his De anima commentary, Francisco Suárez also tackled 
the issue whether the "scientia de viventibus" pertains to physics. Arguments 
for a reply in the negative are: (1) every level that abstracts from matter belongs 
to metaphysics; (2) living beings as such are not natural beings, because their 
defining feature, the soul, need not be natural; (3) the rational soul is an 
immaterial being. That the soul has an entirely immaterial mode of operation 
seems to corroborate the thesis that psychology is a ‘metaphysical’ discipline. 
However, in addition to beings that live a material life and beings that live 
a purely spiritual life, there are beings that live inbetween the spiritual and 
material realms. Indeed, the vegetative and sensitive soul are scrutinized by 
physics, but the rational soul raises an issue, as it is not only a spiritual entity 
but also the form of the body. Thus, absolutely (“absolute”) the soul is stud- 
ied by physics, and only in some respect (“secundum quid") by metaphysics. 
Eventually, Suárez concluded that the soul in the body is object of physics and 
that the separate soul is the object of metaphysics.!” 

In his De anima commentary, Antonio Rubio assigned the vegetative and 
the sensitive soul to physics, and he establishes that in Aristotle's view also the 


15 Toledo, Commentaria, 1625, 2v-4v. 

16 Collegium Conimbricense, Commentarii in tres libros de anima Aristotelis Stagiritae 
(Coloniae: 1603), 7-12. 

17 Francisco Suárez, Commentaria una cum quaestionibus in libros Aristotelis de anima, ed. 
Salvador Castellote, 3 vols (Madrid: 1978-1991), vol. 1, 14-34. 
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rational soul should be studied in natural philosophy. Then he presented two 
opinions. First, when we consider the soul “ut rationalis it is not the form of 
the body; and thus, it belongs to metaphysics, although Boethius, Porphyrius, 
Philiponus, Themistius, and Simplicius held that it should be assigned to a 
“middle science” namely mathematics. Second, de Toledo argued that the 
entire soul pertains to physics, while admitting, like the Coimbra commen- 
tary, that the soul has an operation that transcends the body, and thus that its 
sense-dependence is neither necessary nor total. And this thesis is confirmed 
not only by the raptus when the soul remains in the body but is totally inde- 
pendent of phantasms, but also by the possibility of knowing the separate sub- 
stances “per proprias species." These considerations suggest that the soul per- 
tains to metaphysics, rather than to natural philosophy. Indeed, the intellect is 
not a principle of motion, its object is the intelligible, and it has an immaterial 
nature. 

The eventual solution is based on two preliminary observations: as to its 
entity, the soul is spiritual, although not quite like an angel is; the soul has two 
states, an embodied stae and a separate one. As to the latter, Rubio underlines 
that the soul has subsistence of its own, and thus its existence detached from 
the body is natural and not "violent" Rubio's own opinion is articulated in 
three assertions. First, the rational soul being an intellectual principle in the 
body pertains to natural philosophy. Second, against Avicenna, Rubio argued 
that as long as the soul is in the body, it does not have any operation which 
is completely sense independent. Third, also the separate soul belongs “sim- 
pliciter” to natural philosophy, but not “secundum ea, quae sunt propria illius 
status.” As far as the soul depends upon “infused species, it is object of meta- 
physical scrutiny.!$ 

All the authors discussed here had access to the same conceptual tool kit. 
And yet, the garden variety of subtle distinctions regarding the essence and 
operations of the soul led them to slightly different conclusions. There is a 
clear tendency to draw a neater distinction between the embodied and the 
separated soul and this led to a more precise distinction between the tasks 
of natural philosophy and metaphysics in psychological research. Once now 
that these boundaries had been established, in later scholastic commentar- 
ies and manuals, such as those by the Collegium Complutense, Hurtado de 
Mendoza, Rodrigo de Arriaga, John of Saint Thomas, the disciplinary issue lose 
momentum. 


18 Antonio Rubio, Commentarii in libros Aristotelis Stagyritae (...), de anima (Coloniae 
Agrippinae: 1621), 2-12. 
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3.2 Sense and Intellect in Knowledge Acquisition 

In his De anima commentary, Francisco de Toledo clarified certain meta- 
physical aspects of knowledge acquisition. Analyzing the idea that the 
intellect is actual in “genere rei,” but potential in "genere intelligibilium," he 
observed that when a thing has a certain form, it cannot at the same time 
receive a similar one. Therefore, the receptivity of an intellectual nature can 
only regard sensible essences. Now it is well known that scholastic cogni- 
tive psychology contained an (apparently) ambiguous determination of the 
intellect's object, which was defined there as phantasm but also as “quiddi- 
tas rei.’ Probably in a reflection on this problematic point, Toledo specified 
the sense-dependency of intellectual knowledge by distinguishing between 
the “obiectum motivum" (the phantasm stirring the mind) and the “obiec- 
tum terminativum" (the sensible nature contained in the phantasm and 
adequately represented by the species). However, the phantasm stirring the 
human mind is not sufficient for the generation of knowledge; knowledge 
springs from the dynamic interplay between the intellect and the sensory 
representations. 

In the nine conclusions of the thirteenth question on the third book of 
De anima, Toledo argued for the necessity of an unknowing and illuminat- 
ing intellect that produces the intelligible species along with the illuminated 
phantasms. The upshot of these conclusions is a more detailed account of 
the difference between knowledge of particulars *per propriam speciem" and 
knowledge of universals based on these species. From the external illumina- 
tion of the phantasms arises the species of a particular thing, while from the 
internal illumination of this intelligible species arises the universal object of 
intellection. Thus, basing himself on the traditions of the Middle Ages and the 
Renaissance, Toledo worked out a new synthesis in Aristotelian cognitive psy- 
chology, and he made contributions to the terminological clarification of the 
role of the phantasm and of the species in mental acts.!? 

In the De anima commentary of the Coimbra course, Manuel de Goís made 
an innovative contribution to the discussion on specific problems connected 
with the generation of knowledge, such as the production of species, the func- 
tion of the agent intellect, and the modalities of knowledge of substantial 
essences. 

With regard to the origin of intelligible species, Goís observed that the gen- 
eration of species is conditioned by a preliminary illumination of the phan- 
tasms by the agent intellect. Having established the need for an agent intellect, 


19 Toledo, Commentaria, 138v-140r, 161v-167r. 
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he went on to specify its three operations, namely, the illumination of the 
phantasms, the generation of the actual intelligible object, and the produc- 
tion of the intelligible species in the possible intellect. With regard to the first 
operation, he presented a recent position (probably Suárez's) which he also 
endorsed for himself: the illumination is neither “objective” nor “radical,” but 
“effective.” With regard to the other two operations of the agent intellect, Goís 
emphasized the fact that they are realized simultaneously with the first. He 
thus seemed well aware of the ominous fragmentation hovering over the gen- 
eration of the intellective act. More important for him, however, was the ques- 
tion of how the species is related to different types of objects and to different 
types of knowledge. 

Goís's discussion of knowledge of singulars demonstrates his relaxed atti- 
tude with regard to the differences between Thomists and Scotists. Thomas, 
Capreolus, Caietanus, and others rejected the idea of intelligible species 
representing singular natures; Scotus, Gregory, Richard and others, by con- 
trast, argued for the opposite position. Goís thought that both positions are 
probable, although he expressed a preference for the former as being “magis 
Peripatetica.” 

Goís then turned to the question of whether the intelligible species are 
produced by the agent intellect. Here he discussed in more detail the type of 
knowledge to which the species may give rise. Goís suggested that it is rea- 
sonable to believe that our knowledge of substances needs no unveiling “ex 
involucro." The knowledge of substance is not 'hidden' in the phantasm, which, 
"directe et per se,” represents only accidents; itis made available only at a men- 
tal level by virtue of the intelligible species produced by the agent intellect. 
The agent intellect is also responsible for the generation of species of objects 
falling under other Aristotelian categories, such as quantity, relation, and so 
on. This should not be taken to mean that the agent intellect has the monop- 
oly in producing human knowledge; Goís was attempting here to delimit its 
import from that of the possible intellect. 

The agent intellect produces representations in accordance with the infor- 
mation offered by the inner senses; the possible intellect in its turn is seen as 
capable of producing knowledge at a higher level of abstraction, on the basis 
of these received species. The agent intellect, bound by sensory representa- 
tions, only generates species of a specific nature. The possible intellect, by 
contrast, may arrive at universal knowledge. Thus, general concepts cannot be 
extracted from the phantasms. On the basis of the phantasm the agent intel- 
lect produces an intelligible species, which, as a singular entity, represents 
the essence of a particular material thing. This essence is universal, however, 
because it is present in all other members of the same classificatory species, 


PSYCHOLOGY 265 


too. As such it makes possible the formation of universal concepts by the pos- 
sible intellect.20 

In his treatise De anima, Francisco Suárez detached himself from Thomistic 
psychology on several fundamental points. He relativized the distinction 
between agent and possible intellect, assigning to the latter the principal role 
in the cognitive process, and regarding the former as a mere dispositional 
power. Furthermore, like Toledo, he explored the possibility of an immediate 
cognitive grasp of singular entities. Intellectual abstraction concerns only the 
materiality of a particular thing, not its concrete existence. From the fact that 
the intellect's first object is a sensible individual, grasped by means of an intel- 
ligible species, it does not follow, however, that the (inner) senses and their 
representations have any direct influence on the production of intellectual 
knowledge. They merely provide the occasion for the mind to generate men- 
tal representations and cognitive acts. Thus, Suárez's psychology borrowed not 
only from the nominalist tradition, but it also drew on ideas from straightfor- 
ward opponents of Thomist psychology, such as Peter Olivi, and probably also 
from Neoplatonic Peripatetics. 

According to Suárez, the (inner) senses have no direct influence on the gen- 
eration of knowledge, and yet sense-dependent intelligible species are needed, 
because the mind has no innate contents. Suárez's position regarding the ori- 
gin of intelligible species involved a fundamental reorientation with regard to 
the puzzle of reception and generation, which had tantalized so many school- 
men before him. Intelligible species are received only in the sense that they 
are produced by the agent intellect occasioned by the presence of phantasms. 
Because the species are sense-dependent, they regard only individuals and 
not universals. The intelligible species are effective causes, not formal causes. 
Indeed, the ‘reception’ of species is not sufficient to trigger cognition, which is 
a purely intramental act. 

The view that the intramental production of intelligible species is occa- 
sioned by the presence of phantasms in the inner senses, also reminds of cer- 
tain Neoplatonicizing modifications of the species theory. In the time to come 
it would deeply influence later schoolmen. Moreover, it would pave the way for 
Descartes's well-known account of the origin of perceptual ideas, generated by 
the mind on the occurrence of qualified brain patterns?! 

With few exceptions, Antonio Rubio followed Suárez on the function of the 
agent intellect, the interpretation of the doctrine of species, the primacy of the 


20 Collegium Conimbricense, Commentarii in tres libros de anima Aristotelis Stagiritae 
(Coloniae: 1603), 416-470. 
21 Suárez, Commentaria, vol. 111, 62-277. 
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knowledge of singulars, and the nature of human intellection. Rubio believed 
that the contribution of the phantasm goes beyond that of a mere material 
cause, but he admitted that this point is very hard to prove. Yet, he was con- 
vinced that the mere presence of the phantasm is not sufficient to produce 
the intelligible species. In this context he implicitly polemized with Suárez, 
observing that the phantasm cannot be a sort of exemplar cause, and that nei- 
ther any alleged “sympathia” between perceptual and cognitive faculties can 
explain the possible causal import of sensory representations. Sensory repre- 
sentations have an effective instrumental causality, since they possess a “ratio 
objectiva” in their bearing a likeness to the represented object. Rubio seems 
caught in a "petitio principii, however: the cognitive function of the phan- 
tasms is based on a postulated intrinsic property, but the precise role of this 
property in generating the species is left very much in the dark. 

Intelligible species, considered as intrinsic principles (“virtutes”), are 
needed to explain the union of mind and object. As in Toledo and Suárez, the 
intelligible species is produced by the agent intellect in the possible intellect, 
and represents a determinate, material individual. This could hardly be other- 
wise, since the production of the agent intellect, at least in the soul's earthly 
state, is conditioned by the singular phantasm. Knowledge of universals and 
of substantial essences becomes possible only after the intellection of singular 
entities. 

The reception of intelligible species is a necessary but not a sufficient condi- 
tion for the generation of knowledge. Like Suárez, Rubio believed that the cog- 
nitive act comprises more than just the mind's being informed by the species. 
The human soul is a vital principle. Its “conatus” expresses itself at a mental 
level in the form of attention for the representations received. Here is another 
circularity in Rubio's psychology of cognition. The conditions for knowledge 
may involve procedures executed by unintelligent powers (agent intellect) that 
produce unknown representations (intelligible species), but genuine knowl- 
edge itself requires that the mind pays conscious attention to what it receives, 
for only then a formal' intellection is reached.?2 


3.3 The Separated Soul 

From the late 13th century, the status and the range of activities of the sep- 
arated soul have been analyzed in the commentaries on Peter Lombard's 
Sentences and the theological summae of the major schoolmen, but in the 
late 16th century the subject also appeared in special sections of the De anima 


22 Rubio, Commentarii, 447-508. 
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commentaries and scholastic manuals. The separated soul raises several issues 
interesting from a systematical and doctrinal point of view, such as: (1) the dis- 
tinction between the realm of natural entities and that of entities that are said 
to transcend or to go beyond nature; (2) the bond with the body in the soul's 
terrestrial and in its heavenly life; (3) the interaction among the members of 
the heavenly regions, that is, God, the angels and the blessed souls; and (4) the 
range of activities to be attributed to the soul in its disembodied state. 

This intricate set of issues is further complicated by the variety of arguments 
used to sustain or reject specific positions, in particular with respect to the 
interpretation of momentous biblical passages openly referring to the afterlife, 
among which the most important are the passage of the Witch of Endor, who 
apparently summoned Samuel's spirit at the demand of King Saul (1 Samuel 
28:3-25), the descent of Christ in hell during the period commonly defined as 
triduum, and the references to the rich man and Lazarus in the hereafter (Luke 
1639-31). Here I focuss on the soul-body separation, the acquisition of cogni- 
tion, and explanatory strategies. 

Álvares, the author of the treatise on the separated soul of the Coimbra 
College, focused on the modality of the soul-body separation, and the sepa- 
rated soul's reunion with the body. In an intricate and suggestive comparison 
with two other central tenets of Catholic faith, namely the status of Christ's 
body during the descent in hell and its presence in the sacrifice of the Mass, 
Álvares established that the separation of body and soul does not consist in 
destruction, but in privation. Apparently, the separation is unnatural, but it 
should be grasped in the light of traditional, scholastic embryology (man is 
endowed first with a vegetative soul and then with sense and reason) and 
as the final stage of man's intellectual development, that is, the knowledge 
through the infused species. By consequence, separation can be defined as just 
"beyond nature." The soul does not have any natural inclination to a re-union 
with the body, but it certainly desires the resurrection. Thus, the latter, can be 
said to be natural in facto esse, but it is supernatural in fieri.23 

In a section of the 34th Metaphysical Disputation, Suárez's stated that in 
man the integral subsistence of humanity consists of the partial subsistences 
of soul and body, such that when this union is dissolved in both parts of the 
composite remains a part of the subsistence. Thus, the integral subsistence of 
man is divisible, both essentially and naturally.?* This entails that the soul in 
the body subsists “per se sustentata non ab alio." In other words, the soul is 


23 Collegium Conimbricense, Commentarii, 589-611. 
24 Francisco Suárez, Disputationes metaphysicae (Moguntiae: 1614), vol. 11, 248-49. 
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united to the body in order to use the latter as its instrument. And this entails 
that the separated soul only changes “mode of being."?5 Rubio sought to solve 
the issue by a conceptual analysis, basing his view of the soul-body separation 
on the thesis that the soul informs the body *in modo amissibili seu dissolubili" 
and on the distinction between a “natural” and an “elicited” appetite.26 

The discussion of the knowledge acquisition by the separated soul princi- 
pally regards two issues: the preservation of the earthly cognition after death 
and the origin of fresh concepts. The authors discussed here all defended the 
intellectual memory of the separated soul, based on the sensibly acquired 
species (which now are a quod and no longer a quo intelligitur) and habits. 
Again, Álvares set the agenda proposing three scenarios for newly acquired 
cognition: through the communication with angels and other separated souls, 
the influx of species by God, and the acquisition of species "from objects" 
(ascribed to Scotus). He argued that the separated soul cannot be viewed as 
an idle entity or as intellectually fully dependent on sense bound knowledge 
and he concluded his section with an illuminating classification of created 
beings.?" 

Suárez accepted the distinction between knowledge based on the earthly 
memory and on newly acquired species. He then focused on self-knowledge, 
which, notwithstanding the opinion of authorities like Aquinas and Cajetan, 
also in the separated soul is based on species. Remarkably, while the knowl- 
edge of angels and other souls depend on the infused species, the knowledge 
of God is based on the soul's self-knowledge. Indeed, the soul is the “image 
of God," and according to a well-known Aristotelian adagio knowledge of the 
effect leads to knowledge of the cause.?8 Like Suárez, Rubio endorsed the view 
that the knowledge of the separated soul is partially based on species acquired 
from objects, and partially on infused species.?? 

These Spanish schoolmen made a considerable effort to determine and 
solve the issues concerning the soul's bond with the body and its cognitive 
operations. I now focus on some explanatory strategies representative for the 
theological as well as the philosophical analyses of the issue under scrutiny, i.e. 
the comparison with the presence of Christ's humanity during the so-called 
triduum and in the Eucharist, on the one hand, and some conceptual and ter- 
minological aspects, on the other. 


25 Suárez, Commentaria, vol. 111, 444—52. 

26 Rubio, Commentarii, 533—539. 

27 Collegium Conimbricense, Commentarii, 61-651. 
28 Suárez, Commentaria, vol. 111, 464—78. 

29 Rubio, Commentarii, 539-542. 


PSYCHOLOGY 269 


Among the issues that the descent in hell raised was the status of Christ's 
human nature during these days. Was it separated, dead, extinct or what else? 
In this sense, for Catholic authors the triduum was functional in the explana- 
tion the equally problematic status of a soul, which according to the doctrine 
of the Church was the form of the body, and yet could exist in a separate dimen- 
sion. Paradoxically, at least for a modern reader, they attempted to explain an 
extraordinary phenomenon (the separated soul) with a Christological crux 
(Christ's human nature) due to a unique mystery of faith (Christ's descent 
in hell). 

Also the comparison between the status of the separated soul with Christ's 
presence in the Eucharist is puzzling because the latter is characterized by 
apparent contradictions, namely: (1) the continued existence of the Eucharistic 
species, or the outward appearances of bread and wine, without their natural 
underlying subject (*accidentia sine subiecto"); (2) the spatially uncircum- 
scribed, spiritual mode of existence of Christ's Eucharistic body ("existentia 
corporis ad modum spiritus"); (3) the simultaneous existence of Christ in 
heaven and in many places on earth. Furthermore, in this case, an intricate 
mystery of faith, partially explained in Aristotelian philosophy, is invoked to 
throw light on the status of the separated form of the human body. 

In general, the possibility of separated forms and souls was explained in the 
context of a Neoplatonized Aristotelianism where the human soul was located 
on the horizon of time and eternity, on the border of the material and the imma- 
terial realms. In the course of time this framework was refined, articulated 
along the lines of the possible combinations of the categories of natural and 
supernatural on the one hand with those of entity, production, and existence 
on the other. Remarkably, this classification bears some similitude to that used 
by Pomponazzi for analysing the possible relationship between (unique and/or 
multiplied) mortal and immortal soul(s) in man, but it surely is put to a different 
purpose. Indeed, the hierarchy expressed in this classification clearly presup- 
poses a central position of the human soul in reality, but explicitly points at 
a philosophically grounded explanation for separate existence and operation. 


4 Conclusion 


The Spanish scholastics did not start a new type of philosophical or scientific 
study of the human soul. Just as in earlier eras, psychology involved studying 
the soul as the animating principle of living organisms through a reading of 
Aristotle's De anima and the commentary tradition. Now, late scholastics were 
frequently faced both with an ever-expanding field of authorities and with the 
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need to tackle newly emerging or resurgent problems and texts. Erudition and 
what might be called philosophical copiousness, that is, the tendency of later 
schoolmen to engage with a broad range of possible and probable opinions, 
may lead moder historians astray. Certainly, openness to a range of sources 
and the assessment of a very wide range of opinions on disputed topics are 
not prima facie claims to philosophical sophistication; and this characteristic 
may have meant that Jesuit authors lost the philosophical forest through the 
trees of controversy. However, later scholastic psychology reflected a tendency 
to cross disciplinary boundaries and, consequently, to expand and adapt the 
familiar commentary format. Furthermore, positive syncretism and a spirit of 
reconciliation animated commentaries and treatises. 

For example, Manuel de Goís had access to the entire Greek, Arabic, and 
Latin commentary tradition. Goís demonstrated a penchant for reconciling 
the divergent doctrines of authoritative scholastics. He frequently qualified 
his own conclusions as merely “probabilior.” And it is obviously not by chance 
that he referred repeatedly to Platonist authors, including Marsilio Ficino 
and Agostino Steuco. In many psychological issues that were controversial 
between Thomists and Scotists of the time — the distinction between the agent 
and the possible intellect, the need and production of intelligible species, and 
the intellection of singulars — both positions were considered at least as defen- 
sible if not equally probable, and no dogmatic decision was taken. 

Contradictions and frictions between Aristotelian natural philosophy and 
Catholic theology, for the most latent in the other sections of scholastic phi- 
losophy, inevitably came to the front in psychological research and discussion. 
Most Spanish scholastics, like their colleagues from Italy and France, were 
prone to a Neoplatonized version of Aristotelian psychology. Accordingly, 
the theological desideratum of the immortality of the human soul was rein- 
forced by the latent dualization or “reification” of hylemorphic principles, and 
by the emphasis on the soul's efficient causality both in "this state' as well as 
"in patria." As to the latter, in a period when modern science and mechanical 
philosophy definitively emerged in Western Europe, prominent schoolmen 
viewed the separated soul a suitable subject of philosophical investigation 
and broke their heads over issues, which, from a scientific point of view, had a 
purely hypothetical or even chimerical status. The issue of the separated soul, 
in most scholastic manuals and commentaries discussed as an integral part of 
psychology, constitutes a most particular meeting point of Biblical exegesis, 
dogmatic theology and (traditional) natural philosophy, triggering a persistent 
series of philosophical and theological problems. 

A final word on the aftermath of late scholastic psychology. After the 1640s, 
the innovative pulse of scholastic philosophy, both in method and in style, was 
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virtually exhausted. And yet, some scholastic psychological views apparently 
paved the way for doctrines developed by later, non-Aristotelian philosophers. 
A case in point concerns Suarez's and Descartes's “occasionalist” views on the 
origin of (perceptual) cognition. However, convinced of their own “virgin birth” 
and driven by a fundamental aversion towards the bookish science of scho- 
lasticism, modern philosophers virtually ignored the works of their scholastic 
colleagues. Conversely, later schoolmen only rarely engaged in discussion with 
non-Aristotelian philosophy. As a matter of fact, the commentary tradition did 
not facilitate or stimulate a similar confrontation. This, eventually, led to the 
definite decline of scholastic psychology. 

Until the second half of the 17th century, the Aristotelian research program 
for psychology led to a progressive shift, that is, it succeeded to formulate 
relatively original views on traditional problems. After the second genera- 
tion of later schoolmen, including authors such as Rubio and John of Saint- 
Thomas, hardly any innovative psychological views were developed. This 
phase of degeneration contributed undoubtedly to the eventual decline of the 
Peripatetic view of the mental. However, one should take into consideration 
that Aristotelian psychology was not displaced because modern philosophers 
proved more convincing. Only exceptionally, criticisms of specific conceptions 
and/or theories were formulated. Most of the time, the new philosophy simply 
discarded the traditional psychology as intrinsically linked to the old, super- 
seded physics. Peripatetic psychology was seen as part of the old worldview, 
and thus as an outdated research program. 

This chapter offers an overview of and a first introduction to Spanish scho- 
lastic psychology. Further and future research should regard the broader 
doctrinal context and spiritual milieu in which later scholastic psychology 
developed, flourished, and withered. Relatively unexplored topics and issues 
include: (1) the intricate links with the contemporary theological debates (for 
example, the psychological aspects of the controversy over grace and predesti- 
nation); (2) the possible relationships with non-scholastic psychological theo- 
rizing, such as can be found in the works of Juan Huarte, and other physicians; 
and finally (3) the mutual relations, influences and "contaminations" between 
scholasticism and modern philosophy in the second half of the 17th and the 
early 18th centuries. 
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PART 5 


Ethics 


CHAPTER 10 
Final Causation 


Thomas Pink 


1 Final Causation in Late Scholasticism — A Retreat from Finality in 
Nature? 


Explanation in terms of final causes is explanation in terms of ends or goals. 
Where is such explanation appropriate? Is such explanation essential to the 
theory of nature in general, or only to the theory of rational nature - in so 
far as outcomes are aimed at and produced as the goals of deliberate agents? 
Where do final causes operate — in natural processes in themselves, or only in 
and through the mind? 

Dennis des Chene observes that a wide range of late scholastic authors no 
longer appealed to final causation as a feature of general nature, but treated 
it as something immediately and unqualifiedly operative only in the lives of 
rational agents: 


Only in rational agents do ends operate straightforwardly. Animals are 
held to be acted upon by ends as rational agents are, but “imperfectly,” 
because their ability to judge the goodness of things and to deliberate 
about means is limited. Inanimate things are not acted upon by ends 
except insofar as they are the instruments of God.! 


Final causation only applies in nature through purposive agency — and over 
the world as a whole only in so far as that world is created and designed for the 
purposes of a divine agent: 


In the last of these propositions, there is a significant step away from 
Aristotle and toward Plato. "The novelty" writes David Balme, “in 
Aristotle's theory was his insistence that finality is within nature: it is part 
of the natural process, not imposed upon it by an independent agent 
like Plato's world soul or Demiourgos”... when [Christian Aristotelians] 
assimilate the inanimate world to a divine artefact, and final causation 


1 Dennis des Chene, Physiologia (Ithaca: 1996), 187. 
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to intentional action, they hark back to [Plato] even as they unwittingly 
prepare the way to the world-machine of Descartes.? 


Where the motivated actions of animals, humans, and higher mental beings 
are concerned, it is hard to deny the legitimacy of explanation in terms of goals 
or purposes. If final causation survives only to provide just such action expla- 
nation, then final causation seems to be vanishing as a philosophically distinc- 
tive commitment. We might indeed seem to have an anticipation of of "the 
world-machine of Descartes" and the disappearance of natural finality. 

The view that late scholasticism is a herald of post-scholastic views is not 
found only in modern accounts of its physics and metaphysics. This view is also 
found in recent accounts of its political theory. Quentin Skinner has noted that 
in Suárez and other Jesuit authors, political authority is seen notas established 
naturally, but as based on pacta or agreements, and has suggested that here 
too late scholasticism is a forerunner of post-scholastic thought - in this case 
the contractualist political theory of Hobbes and Locke. According to Skinner, 
Suárez and other Jesuit writers initiate in their political writings a method that 


helped to lay the foundations for the so-called "social contract" theories 
of the 17th century. It consists of giving an account of the sorts of lives we 
might be imagined to live if we made no attempt, as John Locke was later 
to put it, “to get ourselves out of a condition of mere nature"? 


We have here what might be termed a ‘Whig interpretation’ of late scholasti- 
cism. Whether in the philosophy of nature or of the state, late scholasticism is 
viewed as a step in a consistent intellectual progress from the scholasticism of 
the Middle Ages to post-scholastic modernity. 

But there is reason not to believe this Whig interpretation, whether it is 
applied to the theory of nature or political theory. In each case it involves 
the same disregard for and misunderstanding of the complex role played by 
ends or goals within explanation, and of the very distinctive but not especially 
‘modern’ approach taken by early modern scholastic writers to that role. 

The case of early modern Jesuit thought shows that in restricting final 
causation to the world of rational agency, late scholasticism is not denying 
finality in nature. Nor in his political theory is a writer such as Suárez pro- 
viding an early version of Locke. Rather, final causation is being detached by 


2 Des Chene, Physiologia, 187-8. 
3 Quentin Skinner, The Foundations of Modern Political Thought, vol. 2 (Cambridge: 1978), 159. 
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these Jesuit writers from finality in general to pick out one finality, norma- 
tive power, or a power of reason to move us. This power is a central feature 
not just of their psychological theory, but of their moral theory and of their 
theory of the state. It is of fundamental ethical and theological importance 
as the parallel at the level of nature to grace at the level of supernature. The 
disappearance of such a power from later philosophy reflects not only the 
considerable metaphysical problems that its postulation posed, but also the 
waning attractions of the particular theological framing of philosophy that 
demanded such a power. 

The writings we shall examine exhibit an ever-clearer recognition that 
where human psychology and agency are concerned, finality takes a highly 
specific and peculiar form that cannot easily be reduced and assimilated to 
finality in general nature. That is not to deny finality in nature, but to do jus- 
tice to its special psychological and human case. Far from anticipating post- 
scholastic models, we shall see that normative power, with final causation as 
one form of it, was to be rejected completely by post-scholastic thinkers. In 
the tradition that led from Hobbes through to Hutcheson and Hume norma- 
tive power as understood by late scholasticism plays no role. It disappears also 
in the continental tradition, the ethics and metaphysics of Kant rejecting it 
as a conception of reason and normativity that is profoundly heteronomous. 


2 Final Causation as Finality in Nature 


Within the Aristotelian tradition, causation in some form by a finis or end is 
seen as fundamental to the explanation of process and change. The finis or end 
is that for the sake of which what is explained occurs, and at which its occur- 
rence is in some way directed. Final causation implies then a kind of purposive- 
ness within changes and processes — a purposiveness essential to the intelligi- 
bility of those changes and processes. Its role, so understood, is not to explain 
the very existence of an efficient cause, but as enabling efficient causation to 
operate at all and in then explaining its operation. As Aquinas put it: 


And since, as Aristotle says in Metaphysics 11, nothing acts without 
intending something, there must be a fourth [cause], that which is 
intended by what is active: and this is called the end.^ 


4 Thomas Aquinas, "De principiis naturae ad Fr Sylvestrum,’ in idem, Opuscula philosophica, 
ed. Raymundus M. Spiazzi (Turin: 1954), cap. 3, $351, 123. 
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And 


An end is a cause of the efficient not in relation to its being, but in rela- 
tion to the nature of its causality. For an efficient is a cause insofar as it 
acts; but it does not act except for the sake of some end.5 


Efficient causation determines a specific outcome by virtue of the fact that 
the efficient cause is directed at the production of that very outcome and no 
other. Finality in the efficient cause consists in the efficient cause's direction 
at that outcome and is linked within the Aristotelian tradition to a conception 
of efficient causation as operating to actualize a potential. Without that final- 
ity there would be no anticipation of the outcome in an initial potential for 
it, and there would then be nothing recognizable as efficient determination — 
no predictable and regular ordering from causes to outcomes within nature. 
Outcomes would simply be irregular and undirected. As the Coimbra com- 
mentary on Aristotle's Physics insists, in a world where efficient causes did not 
operate for the sake of ends, outcomes would occur by mere chance: “Either 
natural things operate by chance or by a definite intention of nature.”® 

So, an end may explain as an inclination or tendency to an outcome that is preor- 
dained. But it can also explain through its goodness — through movement towards 
the end being in some way perfective. And this conception of ends as perfective is 
also part of Aristotelian models of finality in nature. Purposiveness explains end- 
directed processes as orienting them to outcomes that are good, and so further 
explains them by giving the processes not only regularity but point or meaning: 


Therefore, these two causes, that is material and efficient, are prior in the 
order of generation; but form and end are prior in the order of perfection." 


Appeal to something as cause can mean by "cause" no more than a factor that 
is explanatory — that in some way or other renders what is explained intelli- 
gible. But talk of something as a cause can also be much more specific and 
imply something very definite about how the explanation is provided. The 
cause explains an outcome by producing it through the exercise of some kind 
of virtus or power. The cause here is a bearer and exerciser of productive force. 


5 Thomas Aquinas, In duodecim libros metaphysicorum Aristotelis expositio, eds M.R. Cathala 
and Raymundus M. Spiazzi (Turin: 1964), lib. 5, lectio 2, $775, 213. 

6 Commentariorum Collegii Conimbricensis e Societate lesu super octo libros physicorum 
Aristotelis stagiritae (Venice: 1616), lib. 2, cap. 9, qu. 1: Utrum natura alicuius gratia quod facit 
efficiat, a. 1, 283. 

7 Aquinas, De principiis naturae ad Fr Sylvestrum, cap. 4, $357, 126. 
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Notice though, that in the story so far the finis or end is not itself exercizing 
power. Any power is being exercized by an efficient cause, and the end seems 
to be an aspect simply of that power - its direction towards the production 
of a specific outcome. In this sense, the end or finis is not active as the effi- 
cient cause is active. The end is active only ‘metaphorically’ as an aspect of the 
power of what alone is active and power-bearing - the efficient cause: 


The active power is a cause in the sense of that from which the process 
originates; but the end, for the sake of which it takes place, is not active 
(That is why health is not active, except metaphorically.)? 


A claim standardly made about final causes, and one that as we see can invoke 
the authority of Aristotle, is that they impart a metaphorical motion. One way 
of understanding metaphorical motion might then be this: that final causes 
are explanatory — they are a feature of processes that renders those processes 
intelligible - but without themselves exercizing power in their own right. That 
power belongs to and is exercized by the efficient cause. After all, until the 
process that the final cause explains is actually completed, the end is not yet 
actual. So how could the final cause play a genuinely active role in the initia- 
tion and production of that process? 

Purposiveness is especially obvious as a feature of human action. But here 
final causes are an explanatory feature that is not built into the very nature of 
the efficient causal power they give direction to. In so far as an agent is free, 
and this freedom is a power of the agent to produce actions and outcomes, 
the free agent is a power-bearer — but a power-bearer of a special kind. For as 
freedom the power is highly distinctive. Following Lombard, freedom is com- 
monly viewed as a distinctive form of power - a power not oriented towards 
the production of one action or outcome only, but rather to the production of 
alternatives: “because the very power and ability of the will and reason, which 
we said above was free will, is free regarding whichever alternative it pleases, 
because it can be moved freely to this or to that.”? 

The power leaves it up to the agent which of a range of actions he performs. 
If freedom is a form of efficient causal power, it can operate under given cir- 
cumstances to determine more than one outcome, by contrast to the power 
exercised by ordinary and unfree causes within non-rational nature that is tied 
by its nature to determining a particular outcome. 


8 Aristotle, On Generation and Corruption 1, 7, 324b, 13-15. 
9 Peter Lombard, Sententiae in quattuor libris distinctae (Grottaferrata: 1971), lib. 2, dist. 25, 
cap. 1, $2, 461. 
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This means that where freedom is concerned, the specific direction of the pow- 
er's exercise is not built in. By its very nature, the power could be directed at a vari- 
ety of outcomes. So, the direction with which the power is exercized in a particular 
case has to be supplied — as a goal of action which the agent represents or “cog- 
nizes, an object of his thought towards which through the exercise of the will or 
"voluntarily" the agent directs his action and the exercise of freedom to produce it. 


And it should be recognized that, granted every natural as well as every 
voluntary agent intends an end, it does not follow that every agent cog- 
nizes the end or deliberates about it. Cognition of the end is necessary in 
those beings whose actions are not determined, but are related to alter- 
natives, as are voluntary agents; and therefore it is necessary that those 
agents cognize the end by which they determine their actions. But in nat- 
ural agents, actions are determined: so it is not necessary to choose those 
things which are means to the end (...) So itis possible for a natural agent 
to intend the end without deliberation: and so to intend the end is noth- 
ing other than to have a natural inclination towards it.!° 


So far, we have been taking final causation to be the directedness of efficient 
causation — the efficient's orientation towards the production of a specific out- 
come as a perfective end. But now we see that in human agency, the power's ori- 
entation to particular ends varies from case to case, and so comes from an object 
of thought as an additional and mentally represented element — the action's 
goal. But this then leaves room for a rather different understanding of final 
causation. Since where human agency is concerned the final cause is an addi- 
tional element beyond the power itself, the goal as mental object added to the 
power, the final cause might do more than simply help constitute directedness 
in efficient causation. It might actually play a productive role in its own right. 


3 Final Causation as a Psychological Power 


Purposiveness is not just a mode of direction at a goal or object. It is also asso- 
ciated with motivation. Actions are not only aimed at ends or goals. They are 
motivated by those goals. The goal, or something involving the agent's direc- 
tion at it, moves the agent to act in order to attain it. Associated with the goal, 
then, is a further power or force beyond any power of freedom that the agent 
himself possesses — a motivating power that may determine, or if freedom is to 


10 Aquinas, De principiis naturae ad Fr Sylvestrum, cap. 3, $351, 123-24. 
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be preserved, simply incline the agent to exercise their power towards one end 
rather than another. 

We could think of the motivation as a prior attitude that is just another effi- 
cient cause. The attitude is a desire for a particular outcome — and the desire 
produces the action and in so doing provides the action with its goal. This was 
to be the theory of Hobbes. But Hobbes's theory arose in opposition to a late 
scholastic ethics and psychology which had taken quite a different course. 

In this scholastic psychological theory what moves the agent to pursue a 
goal is what also moves the agent to possesses motivating attitudes favouring 
that goal in the first place — their mental object, the goal itself: 


Therefore, that in created beings acting through intellect and will there 
occurs final causation, sufficient proof can be found from human actions. 
Experience shows us that when we act in a human way, that is freely and 
rationally, we intend some particular end, towards which we direct our 
actions and for the sake of which we choose means; therefore we are 
moved by an end, both to the love or intention of that end, and to choos- 
ing and executing means for the sake of that end.” 


So we now have two power-bearers. The agent and their will, as an efficient 
cause, and the goal of the action as final cause - the power of the latter acting 
on the will to move it to produce the action.!? Unlike in efficient causation, the 
motion imparted by the end is not ‘physical’ but ‘metaphorical’: 


Thus they say one and the same action of the will is caused by the end 
and by the will itself, and in so far as itis caused by the will, the causation 
is efficient, in so far as by the end, the causation is final, and in respect 
of the former the motion is real and proper, since such an action comes 
from the power as from a properly physical principle, and in respect 
of the latter, the motion is metaphorical since it comes from an object 
attracting and drawing the will towards it.!3 


But Suárez still insists repeatedly that final causation is true causation. The experi- 
ence that reveals to us the purposiveness of our action reveals the reality and the, 
genuinely causal because productive, nature of the motion imparted to it by goals: 


11 Francisco Suárez, Disputationes metaphysicae, in idem, Opera, ed. Charles Berton (Paris 
1866), vol. 25, disp. 23, sect. 1, $8, 845. 

12 Suarez, Disputationes metaphysicae, disp. 23, sect. 4, $9, 862. 

13 Suárez, Disputationes metaphysicae, disp. 23, sect. 4, $8, 861. 
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This motion is a genuine feature of reality; for it is not something imag- 
ined or made up by the intellect; and it is a kind of causality, since it is 
an origin of operations that are real; so the end is a true and real cause.!* 


Clearly, we have here a rather different conception of the metaphorical char- 
acter of the motion involved in final causation. The metaphorical nature of 
the motion is no longer simply to constitute the directedness of efficient 
causation. The final cause now exercises a further process-generating power in 
its own right. But what then is metaphorical about this power, so that though 
it really is productive, unlike an efficient cause the final cause is not “physical”? 

First, unlike an efficient cause, a final cause, the action's goal, does not need 
really to exist extra-mentally to operate. The final cause operates simply as 
something mentally represented. That must be so, since prior to the action's 
production by the goal, and indeed its successful performance (success not 
being guaranteed) the goal is as yet unrealized - it is simply something that the 
agent aims at. Indeed, not only will the end generally not yet exist at the point 
of its operation as cause, it may not ever be possible for it to exist. Someone 
may have as their goal something impossible — the squaring of the circle. 
The end must then operate as a purely mental phenomenon, as an object of 
thought and nothing more: 


First of all, therefore, everyone agrees that an end does not need a real or 
attained existence (as they say) to cause finally, in which respect it is clear 
that the being of existence is not the basis of causing finally, nor indeed 
a necessary condition. I add too that neither is the true being of essence 
nor the possible being of existence really necessary to causing finally, for 
which representation suffices ...!5 


Moreover, the power of a final cause operates unlike efficient causation, by a 
distinctive force — the force of goodness, which is a force of attraction: 


The reason is that final causation consists in a metaphorical motion of 
the will by which the end attracts the will to itself; but nothing attracts 


14 Suárez, Disputationes metaphysicae, disp. 23, sect. 1, $8, 845. For a similar view see also 
Commentariorum Collegii Conimbricensis, lib. 2, cap. 7, qu. 20: Utrum finis vere ac proprie 
causa sit, an non, a2, 267. 

15 Suárez, Disputationes metaphysicae, disp. 23, sect. 8, $7, 880. For a similar doctrine, see 
Commentariorum Collegii Conimbricensis, lib. 2, cap. 7, qu. 20: Utrum finis vere ac proprie 
causa sit, an non, a2, 267. 
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the will to itself except in so far as it is good. So goodness is the basis 
of the will's being moved, and therefore is the basis or principle of final 
causation.!6 


And again: 


So on this matter it appears to be the common agreement of all the 
learned that goodness is the immediate basis by which an end moves; 
so goodness is what constitutes a final cause, imparting (as I shall put it) 
force to the causation.!” 


So here we have the end not only involving a mentally represented object in 


addition to the efficient cause, but operating as a further case of power — not 


simply a feature of efficient causation in itself, but a distinct power that oper- 


ates on the efficient cause to move and direct its operation. We have a dis- 


tinctive form of causation that involves and operates through intentionality — 


through mental objects or intentionaliter. 


We grant that causation belongs to an end in so far as it has the character 
of a beginning and consequently in so far as it has the character of some- 
thing that moves. But its motion is termed metaphorical, not because it 
is not real, but because it is not by an efficient influence nor by a motion 
that is physical, but by a motion that is intentional and involving the soul, 
so that nothing prevents its causality from being true and genuine.!® 


There is a difficulty here though. Not only is the goal itself unreal, at least prior to 


its attainment through the action, but its goodness may only be apparent too. We 


can perfectly well act for goals that are unjustified, and that are on balance bad. 


16 
17 
18 
19 


But there appears a stock difficulty with this conclusion. Since final 
causation is true and real, how can a basis that is only imagined and 
supposed be sufficient for this causality? For real causality can only arise 
from a principle that is real. But a goodness that is merely apparent is 
nothing real, but is rather something made up, and so cannot genuinely 
cause.!9 


Suärez, Disputationes metaphysicae, disp. 23, sect. 5, $2, 864. 
Suärez, Disputationes metaphysicae, disp. 23, sect. 5, $2, 864. 
Suárez, Disputationes metaphysicae, disp. 23, sect. 1, $14, 847. 
Suárez, Disputationes metaphysicae, disp. 23, sect. 5, $13, 867. 
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How then is final causation possible? Essential to final causation is the reality of 
goodness itself. Even when the goodness of the object is illusory, final causation 
is still possible provided the illusion extends only to the object's possession of 
goodness, so that the goodness itself is still real as a source of moving power. 
The goodness must be of a kind that if it did really attach to an end, would both 
justify pursuit of that end and motivate a rational being to its pursuit. 


Nonetheless the will can never be said to be moved other than by true 
goodness; for it is never moved other than by pleasure or by moral good- 
ness, or by what is fitting by nature, which are all true forms of goodness 
(I pass by the appetite for goodness in general, in which there is no decep- 
tion)...the basis of the motion is not goodness that is merely apparent, but 
a goodness that is genuine, even if it is falsely attributed to such a thing.20 


So, an end cannot move simply as useful or utilis. For the bonum utile involves 
no goodness or justification in its own right, but only as a means to a genuine 
good - the bonum honestum or bonum delectabile?! 

The power involved in final causation is entirely genuine. It is generally con- 
sistent with the agent's freedom - his capacity to determine for himself which 
action he performs. But for Suárez the power is real enough still to diminish 
(withoutentirely removing) the indifference on which human freedom depends. 
That is how concupiscence can make it harder (though not impossible) for us 
to exercise freedom well. Concupiscence does this through final causation, by 
making an object appear more attractive, so reducing the indifference of the 
will.?? As for concupiscence, so for persuasion through advice or petition. These 
may again reduce indifference, by operating “through the object" — by increas- 
ing the attractiveness of the object and so its power as a final cause.23 

The motivating power exercized by final causes can even impose necessity. 
This it would do at the beatific vision of God when his perfect goodness engages 
with our rationality to remove our freedom. Our rationality is understood to 
involve a susceptibility to the good, and so to the power of final causes — and so 
a peculiar susceptibility to the goodness of God himself as our ultimate end. At 
the beatific vision final causation will take a necessitating form.?* 


20 Suarez, Disputationes metaphysicae, disp. 23, sect. 5, $15, 867. 

21 See Suarez, Disputationes metaphysicae, disp. 23, sect. 5, §18. 

22 See Suárez, De voluntario, disp. 3, sect. 3 $8, Opera, ed. A. Andre (Paris: 1856) vol. 4, 207. 
23 Suárez, De voluntario, disp. 3, sect. 3 $14, Opera, vol. 4, 208. 

24 Suárez, Disputationes metaphysicae, disp. 23, sect 3, $17, 856. 
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The understanding of final causation as power of goodness exercized by 
objects of thought is part of a wider theory of reason. On this theory reason 
involves a power to move us that is by its very nature normative — that is gen- 
erated by values that are justificatory. The agent who reasons, whether the- 
oretically about what to believe, or practically about what to do, does so by 
entertaining objects of thought. These are possible objects of belief or decision 
and action. And these objects can come with justifications that support the 
formation of beliefs or decisions directed at them. Rationality is the capacity 
to be moved by such justifications to form the attitudes that they justify. This 
capacity to move us is a kind of power or force — and our rationality leaves us 
susceptible to the force involved. 

The two faculties by which we immediately respond to the force of reason are 
the faculties of intellect and will. The intellect where we acquire knowledge and 
belief is oriented towards truth, and the will where we make acts of election or 
decision or choice is oriented towards goodness.?* In each case the inherently 
normative nature of the force or power of reason is starkly clear. The kind of 
causation involved, whether efficient or final, and the degree of its force — does 
it determine or merely incline, leaving room for freedom in the response? — 
entirely depends on the kind of value that provides the force - truth or goodness. 

In the case of theoretical reason, the objects of thought that move the intel- 
lect to knowledge and belief with the force of truth, do so as efficient causes. 
Whereas where practical reason is concerned, the objects of thought that move 
the will to election or choice with the force of goodness operate as final causes. 


For there is here a difference between an end and the object of a cognitive 
power. For the object of a cognitive power contributes to the power's act 
as an efficient cause, through the medium of some real form by which it is 
joined, or through its own being if it can be united to the power through that. 
But a good presented to the will only contributes to the act as a final cause, 
since it only moves the will metaphorically through attraction, as something 
cognitively presented even if it does not otherwise exist in reality.26 


Efficient causes operate as real existents. The force of truth that moves the 
intellect represents reality and operates efficiently. Whereas the objects 
that are to be goals of decision and action operate without existing, and 
so must employ a force that does not depend on the actual existence of its 


25 Suárez, Disputationes metaphysicae, disp. 23, sect. 5, $5, 865. 
26 Suárez, Disputationes metaphysicae, disp. 23, sect. 4, $9, 862. 
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bearer - the attractive force of a final cause. But more than that, the differing 
normativities of truth and goodness give rise to differences in the degree of 
force applied. 

Objects of cognition apply an efficient causal power to determine one spe- 
cific outcome — a power which is exercised provided the object is sufficiently 
proposed or apparent to the thinker. Objects of appetition or action possess, 
by contrast, a final causal power that is (in general) non-necessitating, even 
when the object is presented clearly. All this allows for a freedom of will or 
appetition, but rules outa freedom specifically of the intellect. The will is a free 
capacity as the intellect is not.2” 

Why these different degrees of force? Suárez appeals to the “merits of the 
object" — to the justificatory value providing the force. These merits are very 
different in each case. The normativity of an object of cognition is a normativ- 
ity of truth and falsehood which is all or nothing — objects are either unquali- 
fiedly true or else false — and it is this that leaves no room for freedom, so that 
the intellect is unfree in its operation. When reason is sufficient to guide the 
intellect to a conclusion, it determines the intellect to one effect, assent to the 
specific conclusion supported. Otherwise, the intellect is left in suspense. But 
the normativity of an object of action or appetition is a normativity of good 
and bad, which is not all or nothing — an object can be good in some respects, 
bad in others — and for this reason does not similarly determine how the will 
responds to it.28 

None of this is to deny finality in nature. Finality in nature is perfectly 
real. Efficient causation in nature still possesses a directionality that ensures 
regularity in outcomes as recognizable ends or termini — the same regularity 
that the Coimbra Physics saw as requiring an intention or direction of nature 
towards an end, without which there would be nothing but chance disorder: 


Regarding [natural causes] it is clear and certain that certain actions are 
not carried out contingently or by chance, but that each natural agent 
through a disposition of its own nature has a fixed operation and way of 
carrying out that operation and a fixed endpoint [terminus] to which it 
tends through its operation.?9 


27 Suárez, Disputationes metaphysicae, disp. 19, sect. 5, $15, 716. 

28 See Suárez, Disputationes metaphysicae, disp. 19, sect. 5, $16, 716. 

29 Suárez, Disputationes metaphysicae, disp. 23, sect. 10, $3, 886 — and see again the Coimbra 
Physics lib. 2, c. 9, qu. 1, already cited. 
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But this finality — orientation towards the terminus — is just a form of direction- 
ality, not the operation of the final cause as a genuine principium, productive 
of a process in its own right: 


... however, as we have often said, an end is not a cause just through its 
character as an endpoint [terminus], but only in so far as the end is also 
in some way a beginning [principium |.99 


A final cause cannot operate as a principium for the process it explains through 
existing as something already attained. That would mean the process had 
already occurred. Therefore, to operate as a process's principium, the final 
cause must operate through some other mode of being that can precede its 
attainment, one that is intentional - when we have action motivated by a psy- 
chologically presented end.?! 

However, there can be a psychological purposiveness, goal-direction in 
agency, without final causation — without the agent's subjection to motivating 
power. The proving example is God's own immanent action: 


Whence with regard to the first we deny that the metaphorical motion of 
an end has the place in the divine will that it has in our own. For in our 
will that motion is called metaphorical as nevertheless a genuine causal- 
ity which involves true dependence in an action elicited for the sake of an 
end on that very end. However, in the divine will there is no such meta- 
phorical motion, but there is instead a certain eminent reason for loving, 
which just as it exists without any distinction of acts or potentialities, so 
it is without any true motion even of the metaphorical kind. For which 
reason we should beware equivocation in the expression metaphorical 
motion, for with respect to our case, that qualifier metaphorical is added 
to distinguish that motion from the motion of an efficient cause, not to 
exclude from it every dimension of motion and real causality properly 
so termed. But when in truth God is said to be moved or attracted by his 
own goodness, that way of speaking is entirely metaphorical and simply 
to explain the reason for the divine will.32 


30 Suárez, Disputationes metaphysicae, disp. 23, sect. 10, $4, 887: “... finis autem, ut saepe dixi- 
mus, ut habet solum rationem termini, non est causa, sed ut aliquo modo est principium." 

31 See Suarez, Disputationes metaphysicae, disp. 23, sect. 9, $8, 884. 

32 Suarez, Disputationes metaphysicae, disp. 23, sect. 9, $6, 883. 
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The Coimbra Physics appeals both to divine impassibility and to divine sim- 
plicity to rule out any relation of cause and caused as far as God's immanent 
agency is concerned: 


For beyond the fact that in the divine nature there cannot be any form 
of subjection to causation, it is also true that the love which God has for 
his own goodness and that goodness itself are one and the same, and so 
cannot be related to each other as cause and effect.?? 


In God himself we see a detachment between reason and subjection to any 
form of power. There can be reasons for God's immanent action, but God is not 
really responding to reason as something that moves him, subjecting him to a 
kind of power: 


Likewise it is false that to love one thing for the sake of another is the 
same as to be moved by the love of one thing to love of another, if this by 
refers to genuine causality or to a real distinction between one love and 
another: for strictly speaking it is enough for the truth of this expression, 
that one thing be the reason for love of the other ... thus [God] is said to 
love creatures for the sake of his own goodness, not because that good- 
ness is a cause of his loving the creatures, but because it is a reason for 
his loving them.?^ 


The Thomist scholastic tradition is deeply committed to a dependence of 
nature with its finality on a purposively creative providence. Final causes 
explain natural processes in general only because natural agents that lack cog- 
nition are produced and governed through the goal-directed action of a mind. 
As Aquinas reports of Aristotle: 


He says first that we should maintain that nature is among those causes 
that act for the sake of something. And this bears on the question about 
providence. For those things which do not cognize an end do not tend 
towards it unless directed by someone who does cognize it, as an arrow 
is directed by an archer: for which reason, if nature does act towards an 


33 Commentariorum Collegii Conimbricensis, lib. 2, cap. 7, q. 21, Utrum causalitas finis in met- 
aphorica motione consistat, an non, a. 3, 270. 
34 Suárez, Disputationes metaphysicae, disp. 23, sect. 9, $7, 884. 
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end, it is necessary that it be directed by an intelligence, which is the 
work of providence.?5 


There is a general metaphysical dependence of contingent creatures on a nec- 
essary creator. But, furthermore, the ordered excellence of the universe estab- 
lishes a purposive cosmic designer as human works establish the existence 
of a purposive human designer. As the Coimbra Physics puts it, comparing 
Archimedes' manufactured globe with the cosmos: 


For which reason, if those who saw the globe constructed by Archimedes 
did not doubt that that work had been completed by a surpassing talent, 
who would be so intellectually blind as to deny that so wonderful a work 
had been put together by reason and skill that was divine and so for the 
sake of some end??6 


But now it seems that final causes can only be explanatory in general nature for 
a further reason. To be properly explanatory as final causes, in the especially 
demanding way final causation is now to be understood, final causes must 
explain as mental objects distinct from the efficient causal power to which 
they provide direction. And that means that they must explain as psycholog- 
ical items informing the agency of a mind. It will then be for this reason that 
final causation is involved in natural processes generally; only because such 
processes occur as the transeunt action of just such a cosmic agent, God him- 
self, and are directed at that action's goals: 


And so it is that there is no genuine final causation in these actions in so 
far as they are carried out by natural agents, but only a relation to a fixed 
endpoint; but in so far as they are done by God, so there is final causality 
in them as in other external and transeunt acts of God.?? 


However, there now appears to be a problem for this account of final causation 
in the natural sphere. Where the final cause operates as a genuine principium 
exercising power to produce what it explains, it operates immediately only 
on the mind, through one form, goodness-based, of normative power. It is 


35 Thomas Aquinas, In octo libros physicorum Aristotelis expositio, ed. P.M. Maggiolo 
(Turin: 1965), lib. 2, lectio 12, $ 250, 122. 

36 | Commentariorum Collegii Conimbricensis, lib. 2, cap. 9, qu. 1 Utrum natura alicuius gratia 
quod facit efficiat, a. 1, 284. 

37 Suárez, Disputationes metaphysicae, disp. 23, sect. 10, $ 6, 887. 
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immediately operative to produce the elicited acts of the will itself, that faculty 
being responsive to the force of goodness. Acts outside the mind - acts that are 
imperated or willed — count as finally caused only as produced by acts of will 
that have themselves been priorly subject to final causation. But God's imma- 
nent acts, we have seen, though purposive are not subject to final causation. 
And if they are not, how then can the willed transeunt acts of God in nature be 
finally caused either? Those transeunt acts may be directed at ends, by virtue 
of the end-directed immanent acts that have willed and given rise to them. But 
if those ends exercised no immediate power over the immanent agency of God 
himself, how can they exercise power over extra-psychological nature? And 
if they cannot how can the transeunt acts of God be viewed as finally caused 
at all? Final causation seems to have no place in general nature even if we do 
view nature as divinely and purposively created. 

This problem has been raised again in modern commentary, 48 which notes 
that it had already been recognized within the tradition.?? But Suárez and his 
successors were very unwilling to give up the claim that final causation oper- 
ated in nature in so far nature was the transeunt or external work of God.* 
Rodrigo de Arriaga stated the difficulty, but dismissed it bluntly: 


Some modern writers, with whom l agree, affirm that the external acts of 
God have a final cause: which way of speaking is confirmed by language 
common to scripture, the fathers and theologians, unqualifiedly granting 
a final cause to effects of the divine will, but denying the same to those 
divine acts themselves: which Hurtado also defends Disp 13 de Anima, 
$22. But you will object against us: an end is a cause of the means only 
indirectly, and immediately a cause of the will; therefore if the end nei- 
ther has nor exercises any causality on the will, it cannot exercise exercise 
causality on the means; so if the end exercises no causality on the will and 
acts of God, so neither could it exercise the same on the works caused by 
that will: so neither could those works of God have a final cause properly 
speaking. I reply, an end only implies that something be done out of love 
of something. It is not necessary that that love of the end be caused by 
the end, for it is enough if the means are caused by love of the end.*! 


38 See Stephan Schmid, "Finality without Final Causes? — Suárez's Account of Natural 
Teleology, Ergo 2.16 (2015), 393-425. 

39 Suárez already raises the problem, for example, in disp. 23, sect. 9, $1, 882. 

40 Suárez, Disputationes metaphysicae, disp. 23, sect. 9, $8, 884. 

41 Rodrigo de Arriaga, Cursus philosophicus (Antwerp: 1632), 8, Physica, s. 6, De his quae ope- 
rantur propter finem subs. 1, Deus operator propter finem, 355. 
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Was not the problem more serious? Granted that God might be that supremely 
good being for whom all outcomes are to be produced. But how are the spe- 
cific ends at which he directs his external works ever operative as final causes 
if they at no stage themselves exercise any productive power, neither on God 
himself, so nor indirectly on his external works? And it might even look, on 
an initial reading, as though Arriaga is just giving up the very idea of final 
causation as involving a normative power exercised on the agent by ends. 
Instead, final causation is being reduced to no more than motivation as under- 
stood by Hobbes — as no more than the efficient production of an outcome by a 
motivation for it: “It is not necessary that that love of the end be caused by the 
end, for it is enough if the means are caused by love of the end” 

But this reading of Arriaga would be a mistake. Arriaga is certainly not aban- 
doning the idea that ends exercise a motivating normative power over us. We 
need to be clear about the work that final causation is doing in this tradition. 
The theory of final causation has developed and gained definition so as to pro- 
vide not a theory of the directedness of efficient causation in general nature, 
but primarily a theory of rational agency. A central concern is the nature of 
divine agency and the relation to it of our own. God is the uncreated purposive 
agent of an ordered cosmos whose activity and works are supremely expres- 
sive of reason directed to the good. We are created bearers of his image, so that 
our activity and work can likewise be expressive of reason and directed at the 
good. Final causation is being used to model this goodness-based rationality, 
both in so far as it is common to divine and human agency, and as it distin- 
guishes them. 

Agency both divine and human exemplifies final causation as more than the 
simple direction of a process ata terminus. Each involves causation and so pro- 
duction through some exercise of power — but power in a form that leaves what 
is produced an exercise or expression of reason by being directed through the 
mind of the agent at some particular good. The final cause is a mental object 
that constitutes that direction. That is what final causes have in common. They 
are reason-providing mental objects that orient what is produced to specific 
cases of the good. But final causation then takes different forms in the divine 
and human cases, and in a way that contrasts the uncreated pattern with the 
created image. 

In the case of divine agency, God with his immanent activity is not subject 
to any power himself. All the power is exercised by God, and all that is pro- 
duced is the external work. So final causation is restricted to that external work, 
and the final cause is simply the mentally provided reason for the production, 
not something exercising power in its own right. In the case of our agency, by 
contrast, just because we are created rationality has to be imparted to us. Our 
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action can be directed at the good only through our receptive subjection to 
goodness itself as a force acting on us, through the end. So for rationality to be 
a feature of our action at all, the end itself has to play a productive role. Final 
causation varies between God and man as the role of reason in agency varies 
between God and man - as an expression of uncreated goodness itself, or as 
the action of goodness on a created being. 


4 Normative Power, Ethics, and Political Theory 


Final causation forms part of a conception of reason as a power to move cre- 
ated psychological beings, their created rationality consisting in a suscepti- 
bility to being moved by justificatory power. This conception of reason as a 
power to move us is not merely a scholastic peculiarity. It is given at least token 
acknowledgement in contemporary philosophy. Indeed, the claim that reasons 
move us is almosta platitude of modern practical philosophy: "Thus it seems to 
be a requirement on practical reasons, that they be capable of motivating us." 

This may well be because the idea of reason as a power to move us seems to 
be entrenched within common sense. People think of good arguments as hav- 
ing great force, and so as particularly liable to produce the beliefs and decisions 
supported by them in agents who are especially rational. For such agents, good 
evidence can be especially compelling, to the extent of removing any capacity 
to believe otherwise. And offers can likewise be especially hard for the more 
rational to refuse through the very fact that it is so obviously sensible to accept 
them, mad to refuse. In being moved by the arguments or evidence, a force of 
power or justification is producing an outcome - the formation of a belief or 
the taking of a decision that is justified. We have then in these Jesuit accounts 
of final causation a theory of argumentative force that takes this notion lit- 
erally: that understands practical reason as involving a genuinely directive 
force — a real vis directiva. 

The normative is being given a directly productive role in rational nature. 
The medium for this production is the intentionality essential to human ratio- 
nality — our capacity to entertain and respond to objects of thought through 
forming attitudes directed at them. And terms that were once applied to gen- 
eral nature, are now explicitly reserved in these early modern Jesuit writers for 
the special reason-involving operation of power within rational nature. 


42 Christine Korsgaard, "Skepticism about Practical Reason,” in eadem, Creating the Kingdom 
of Ends (Cambridge: 1996), 317. 
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Thus, for Suárez, just as final causation no longer applies to finality in gen- 
eral, so law proper no longer governs general nature but immediately directs 
only the free actions of rational agents, and indeed only of such agents who 
are created.* Law is a vis directiva, a directive force, constituted by goodness 
in a normatively especially demanding form — as a force of obligation. Final 
causation and law proper are now ways of thinking not about nature in gen- 
eral but about normativity as it applies to beings with rational minds. But this 
restriction of final causation and law to the rationally normative does not 
involve what would follow from such a restriction in later philosophy - their 
detachment from the explanation of what actually occurs. Just because law 
and final causation provide a distinctive productive force that is inherently 
normative, appeal to what is good or obligatory is central to late scholastic 
accounts of how psychological attitudes actually are formed. 

Just as late scholastic psychology explains mental states and processes by 
appeal to the operation on the mind of normative power, so what we would 
now term late scholastic political science, its theory of how political institu- 
tions and states actually arise and how they function, is one with what we would 
now term its political philosophy - its theory of the politically normative. This 
deeply distinguishes Suárez's conception of the state from the contractualism 
of Hobbes and his successors, and means that Suárez's theory of the origin and 
functioning of the state parallels an equally normatively informed account of 
the origin and function of the Church. 

For Hobbes the state is no more than a product of ordinary efficient causal 
power exercised by the psychological occurrences — most notably fear and a 
desire to survive — that motivate us to reach the agreements that institute the 
state. And once in being the state does no more than channel the efficient 
causal force of the same motivations, by imposing laws backed by sanctions 
that immediately engage our fear of punishment. Hobbes may endorse the 
institution of the state and conformity to its laws by appeal to a law of nature 
described as a standard of reason. But a receptivity on our part to a force of 
reason plays no role in his explanatory story, which appeals to nothing more 
than psychological occurrences such as appetites. 

For Suárez, by contrast, the normativity of reason that justifies the exis- 
tence of the state also explains how states actually arise. A contract or pact is 
certainly involved. This is because we are natural equals as far as authority is 
concerned. No adult has by nature authority over another, but only by virtue 


43 See Francisco Suárez, De legibus, in Opera, ed. Charles Berton, vol. 5 (Paris: 1856), lib. 1, 
cap. 3, §1, 7. 
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of some past convention or agreement that gave rise to political institutions. 
What has moved us to produce such institutions, however, is not simple fear 
of death but our receptiveness to truth and goodness. And the function of the 
state is not simply to channel the power of motivations as efficient causes, but 
to enable us to be fully receptive to and moved by a specific case of normative 
power — the power of truth and goodness as these relate to the flourishing of a 
whole political community. 

As private individuals we can be perfectly responsive to the force of truth 
and goodness as it concerns our own good and the goods of other persons and 
private groups. But we have no natural capacity to understand and pursue a 
genuinely common good - the good of an entire human community of the sort 
that could be capable of self-government. We are not naturally equipped just 
as private individuals to be moved by the bonum commune, either theoretically 
in understanding the truth of what it requires, or practically in being moved by 
that good to pursue it: 


... yet, humans as individuals have difficulty in knowing what furthers 
the common good, and moreover, rarely strive for that good as a primary 
object; so that, in consequence, there was a necessity for human laws that 
would have regard for the common good by pointing out what should be 
done for its sake and by compelling the performance of such acts.+* 


The same human nature that enables us to be responsive to the power of good 
as it concerns our own flourishing at the individual level, enables us to be 
responsive to the power of good as it concerns the community. But human 
responsiveness to that common good can only properly occur at the level 
of the community itself, through the institution of structures of communal 
government: 


Finally, there is an a priori reason in support of this view, a reason touched 
upon by St. Thomas in the Opusc. already cited, namely: that no body can 
be preserved unless there exists some principle whose function it is to 
provide for and seek after the common good thereof, such a principle as 
clearly exists in the natural body, and likewise (so experience teaches) 
in the political. The reason for this is clear. For each individual member 
has a care for its individual advantages, and these are often opposed to 
the common good, while furthermore, it occasionally happens that many 


44 Suárez, De legibus, lib. 1, cap. 3, $20, 12. 
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things are needful to the common good, which are not thus pertinent in 
the case of individuals and which, even though they may at times be so 
pertinent, are then provided for, not as common, but as private needs; 
and therefore, in a perfect community, there necessarily exists some pub- 
lic authority whose official duty it is to seek after and provide for the com- 
mon good.^5 


This is true even in the absence of sin. Direction by public power is required 
even without presupposing human wrongdoing and its effects. The existence 
of a bonum commune that can only be properly responded to communally 
through the institutions of the state, and not individually, is a built-in feature 
of human nature, not an effect of sin or ill will: 


Moreover, our own preceding arguments may be considered as applica- 
ble to the state of innocence, since they are based, not upon sin nor upon 
any defection from order, but upon the natural disposition of man, the 
disposition to be a social animal and to demand by nature a mode of 
living in which he dwells in a community, the latter necessarily requiring 
to be ruled by means of public authority.*6 


The state then is a teacher on behalf of and conduit for normative power - the 
force of reason - as it concerns the bonum commune. At the level of nature, 
the state parallels another institution operative at a higher level of human 
flourishing, and one that transcends our natural human capacity entirely. For 
we are also called to an end transcending nature, the supernatural end of the 
beatific vision of heaven, by a higher form of law than natural law - the super- 
natural law of the new covenant. And this law moves us to conform to it only 
through a higher form of normative power — a force directing and moving us 
to what is true and good at the supernatural level, which is the force of grace. 
Grace is spoken of by Suárez as operating on us as a higher reason, that moves 
and takes us to the supernatural end as the force of reason moves and takes us 
to the natural end, and that repairs the damage done by the Fall to our recep- 
tiveness to reason at the natural level: 


For grace also has an essence and a nature of its own, as an infused light 
to which it also belongs not only to direct men towards supernatural 


45 Suarez, De legibus, lib. 3, cap. 1, $5, 177. 
46 Suarez, De legibus, lib. 3, cap. 1, $12, 179. 
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action that is right, good, and required, but also to dispel darkness and 
errors relating to the purely natural law itself and to teach on the basis of 
a higher reason the observance of that same natural law.^? 


Just as the state exists as a teacher and conduit for normative power at the 
natural level, at least as far as the bonum commune is concerned, so the Church 
acts as a teacher and conduit for normative power in general at the supernat- 
ural level. In the cases of state and Church we have forms of authority that are 
divinely instituted to enable us to flourish as bearers of forms of humanity 
both natural and supernatural — levels of humanity that involve responsive- 
ness to corresponding levels of normative power. 

The theory of normative power is part of a conception not just of the ethi- 
cal but of the political that is in part already supported in Aristotle. The idea 
of the state as a coercive teacher on behalf of ethical reason is central to book 
10 of the Nicomachean Ethics. But this theory of normativity as involving 
attitude-productive power is also distinctively Christian, both in its account 
of normativity itself and in its conception of the role of institutions in facil- 
itating our responsiveness to the normative. The theory of normative power 
models our rationality as a created image of the divine reason, where we hold 
attitudes that are reasonable, but only through our subjection to natural rea- 
son as force. This subjection to the force of natural reason can then be rein- 
forced and elevated by the further and perfective force of grace as the state is 
united as a communal natural body to the higher and perfective soul of the 
Church.^$ 

We have seen how final causation is used by Suárez along with a form of 
efficient causation to model the force of reason to move us at the level of 
nature: final causation provides the force of practical reason. So too final 
causation is used by him, again along with a form of efficient causation, to 
model the power of grace to move us at the supernatural level. The prevenient 
gratia excitans that prepares and moves us in advance to perform saving acts 
operates, for Suárez, through a form of final causation. The gratia adiuvans by 
which God cooperates at the time of their performance with the saving acts 
themselves is a form of concurrent efficient causation.*? The theory of reason 
and the theory of grace alike employ the Aristotelian causes to explain how 


47 Suárez, De legibus, lib. 1, cap. 3, $12, 10. 

48 Suárez is committed to a perfective union of state to Church to form a single Christian 
community as the body is united to the soul — a doctrine of political theology that goes 
back to Nazianzen. See Suárez, De legibus, lib. 4, cap. 9, $3, 366. 

49 Suárez, De gratia Dei, in idem, Opera, vol. 8, lib. 3, cap. 15, 65-8. 
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both naturally and supernaturally our bearing the divine image subjects us to 
the operation of normative power. 


5 Normative Power without Causation 


There is an important scholastic model of how causal power operates to pro- 
duce outcomes, a model that was found very intuitive at the level of efficient 
causation, where the bearer of the power really does exist in just the same 
way as what it produces. According to this theory, the power of the efficient 
cause operates productively through an inflowing of being from the cause to 
the effect produced.59 

But can this model apply to the productive operation of a final cause? After 
all, as was generally agreed, goals of action "are not unqualifiedly real beings, 
but only in a certain respect, since they do not exist; however they motivate 
towards their own production, as health motivates someone who is ill"5! So 
how can beings that are not real - that are merely objects of our thought - pro- 
duce beings that are real through an inflow of being from them to what they 
produce??? Pedro Hurtado de Mendoza decries Suárez for proposing as a kind 
of dogma (one that Suárez shares with the Coimbra Physics) that final causes 
are genuine causes.?? But, Hurtado insists, they clearly cannot be, precisely 


50 The idea that causation generally involves an inflowing of being from cause to effect is 
proposed by Suárez: Disputationes metaphysicae, disp.12, sect. 2, $4, 384: “causa est per 
se influens esse in aliud.” The Coimbra Physics mentions this understanding of causation 
as one view, but prefers to understand by a cause that on which something else depends, 
(lib. 2, qu. 1, a. 1, 214) and appeals to that preferred definition when defending the status of 
a finis or end as a genuine cause (lib. 2, qu. 20, a. 2). 

51 Pedro Hurtado de Mendoza, Universa philosophia, de anima (Lyon: 1624), 13 De obiecto 
voluntatis, s. v, utrum causa finalis sit realis, et qua eius causalitas?, $ 30, 625. 

52 Suárez realizes this inflowing model of how causes are productive might seem not to 
apply very well to final causes, and he raises the question whether it does when defining 
cause in general in the Metaphysical Disputations. But in the end he still insists that the 
inflowing model must apply insofar as the final cause does genuinely produce motion (see 
12, sect. 2, $4, 385). The problem was understood outside the Jesuit order. The Carmelite 
Physics also raises the non-existence of the final cause as a threat to the inflowing model 
of causation. Like the Coimbra Physics, the Carmelite Physics instead defends the cau- 
sality of the finis on the basis of the dependence on it of the effect: Collegii Complutensis 
discalceatorum fratrum ordinis beatae Mariae de Monte Carmeli disputationes in octo libros 
physicorum Aristotelis (Paris 1628), 14, qu. 2 sit ne finis vera causa realis?, 287. 

53 Hurtado de Mendoza, De anima, 13, De obiecto voluntatis, s. v, utrum causa finalis sit realis, 
et qua eius causalitas? $30, 625. My thanks to Erik Ákerlund for identifying Hurtado's anti- 
Suarezian position and bringing it to my attention. 
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because this model of productive power cannot apply: “But so I judge the final 
cause as final not to be a real cause, that is it does not have a real and physical 
inflowing into the effect.’54 

None of this, however, is scepticism about normative power. It is rather an 
insistence that normative power, though genuine, must operate quite differently 
from efficient causation — other than through an inflowing of being from the 
power bearer to what it produces. We have now a third understanding of the met- 
aphorical nature of the power involved in final causation. The power involved is 
genuine and productive. But the conception of it as causation is metaphorical. 
Where motion by goodness is concerned, we must admit the genuine nature of 
the power, but not treat this as a ground for classing the power as genuinely causal. 


Regarding this point, note that the motion [from the end] differs from an 
inflowing because an inflowing is an actual motion by which the cause 
flows physically into the effect; but this motion [from the end] is a rep- 
resentation of the object, from which there follows an appetite for it. It is 
thus that things that are not, on the contrary often that cannot be, move 
us. Hence the consequent does not follow, moves therefore causes physi- 
cally, since the final cause does not move physically, but through cognition 
of it. Whence it neither moves physically nor fictitiously, but intentionally, 
and because the thing itself moves through the intellect, it is said to move 
really and not fictitiously. It is not for that reason a real and physical cause, 
though granted it is real as opposed to something moving fictitiously.55 


Today, philosophers might be struck by a more fundamental problem. 
How can something non-existent exercise any form of power at all? But for 
Suárez's fellow Jesuit and critic Hurtado that is certainly not the problem. The 
Aristotelian term "final cause" is given up as literally applying, but not to sup- 
port an enlightenment or post-scholastic view of power as exclusively efficient. 
The normative power exercised over us by goodness is retained as a genuinely 
productive force for change and process, but just distinguished more sharply 
from the power exercised by efficient causes. 

For Rodrigo de Arriaga, commenting on this controversy, the important 
point is the existence of the attitude-generative normative power of goodness, 
and that he regards as quite uncontroversial. Equally uncontroversial is the 
intentional nature of the power's operation, through an object of thought, 


54 Hurtado de Mendoza, De anima, 13, De obiecto voluntatis, s. v, utrum causa finalis sit realis, 
et qua eius causalitas?, $31, 625. 
55 Hurtado de Mendoza, De anima, 13, De obiecto voluntatis, $ 34, 625. 
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and its distance from the physical production of an effect that depends on the 
actual existence of its efficient cause. Once these points are admitted — and 
he treats them as agreed on by all parties — there really is nothing about the 
causality of the power left to dispute: 


My view is that the issue can be no more than verbal. For if by a true and 
real cause is understood something producing the effect physically, then 
neither Father Suárez nor anyone sensible has ever claimed that the end 
is a true and real cause, since a thing that does not exist, indeed that on 
the contrary sometimes could never exist, cannot produce something 
physically, so neither is it a true and real cause in this sense. If however by 
a real cause is understood a cause that moves, not physically indeed but 
intentionally by means of cognition, there is no doubt that the end is a real 
cause, because its goodness existing intentionally within the soul really 
does attract through cognition, which cognition is real, whence the good- 
ness of the end really does allure through its means (and is thus described 
as moving both intentionally and really, and attracting to itself), and there- 
fore the end is a true and real cause in this sense. This regarding the sub- 
stance; the manner of speaking is not much worth bothering about.* 


We can see why the theory of our susceptibility as rational beings to a power 
of goodness cannot be abandoned - indeed is never treated as seriously in 
dispute. To deny this force and our susceptibility to it would be to deny a core 
element of the idea that we bear a created form of the divine image — a recep- 
tiveness to reason that involves in our created case being subject to and moved 
by reason as power, as an essential condition of our attaining our natural ter- 
minus or end. Without this theory of our naturally bearing the divine image 
through our receptiveness to a force of truth and goodness, there could be no 
orthodox theory of elevation to the supernatural end either. Our receptiveness 
to a power of grace could no longer be an elevated perfection of our respon- 
siveness to truth and goodness at the level of the natural. 


6 Conclusion 


The 'removal' of final causation from the theory of general nature cannot be 
interpreted as ipso facto a removal from that theory of Aristotelian finality. Far 


56 Rodrigo de Arriaga, Cursus philosophicus, v111, Physica, s. VI, De effectibus et causalitate 
finis, 358. 
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too much about this removal can be explained as driven instead by an inter- 
est in power as a distinctive source of explanation. A final cause could not be 
treated as process-generating principium — as explanatory through exercising 
in its own right a power to produce change - without giving it a form of being 
that could precede its own attainment. Thus, the final cause would become an 
intentional cause — a mental object. And this fitted a deep and, in this period, 
theoretically fast-evolving interest, clearly importantly theological, in our sta- 
tus as created bearers of the divine image, and in various kinds of normative 
power as central both to our general rationality, and so too to understanding 
the degradation of that rationality in the Fall, and its elevation to the supernat- 
ural end. This interest in the nature of created reason extended beyond general 
ethics not only to the theology of justification, but also to the theory of coer- 
cive authority and its functioning in both Church and state. 

Further work on final causation within the early modern period must then 
examine not just the theory of finality in general nature, but the theory of 
reason in its uncreated and created forms. What was the range of theoretical 
options? How far was this theory of reason detached from more traditionally 
and generally Aristotelian commitments, or else how far was it simply a faith- 
ful development of them for the case of human psychology? This work should 
take seriously the more general political and theological context, and the the- 
oretical pressures of a Christian and indeed specifically Catholic anthropology. 

It is not surprising that one of the most important challenges to late scho- 
lastic accounts of finality should have been not a simple attack on finality in 
general nature, but an attack specifically on the theory of normative power, 
andon the ethical and political theory linked to it. Scepticism about normative 
power, and about final causation as a power exercised intentionaliter — by a 
mental object - is a central feature of Hobbes's opposition to Jesuit psycholog- 
ical theory and underpins his opposition to the account of coercive authority 
and of the state that was built upon that psychological theory. 

Though Hobbes still postulates objects for our motivating attitudes — objects 
he writes of as entertained by us as good - those objects merely supply our atti- 
tudes with content. They play no explanatory role in the production of those 
attitudes, which are just efficiently caused by prior motions in matter. We talk 
of the objects of our motivations as being good. But the goodness of their 
objects does not explain those motivations. Far from serving to explain them, 
our talk of their objects as good is expressive simply of the fact that those moti- 
vations are already present. And the ruler of a state is not a teacher on behalf 
of an independent force of goodness, and facilitator of our responsiveness to 
it, but simply defines what, once the state exists, will count as good within the 
public forum: 
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But whatsoever is the object of any mans Appetite or Desire, that is 
it, which he for his part calleth Good; and the object of his Hate, and 
Aversion, Evil; and of his Contempt, Vile and Inconsiderable. For these 
words of Good, Evill, and Contemptible, are ever used with relation to 
the person that useth them: There being nothing simply and absolutely 
so; nor any common Rule of Good and Evill, to be taken from the nature 
of the objects themselves; but from the Person of the man (where there is 
no Commonwealth); or (in a Commonwealth), from the Person that rep- 
resenteth it; or from an Arbitrator or Judge, whom men disagreeing shall 
by consent set up, and make his sentence the Rule thereof.5” 


And so, as we have already observed, the Hobbesean state is no longer a con- 
duit for the communication of normative power operating through repre- 
sented objects, but simply channels the efficient causal power of motivations. 
The late scholastic theory of reason is centrally a theory of how normative 
standards move us. They move us as justifications for attitudes provided by 
potential objects of those attitudes. But what if this theory is rejected, espe- 
cially in the practical sphere, perhaps because goodness is no longer admitted 
as objective, or else because in any case the finis as mental object, the suppos- 
edly good thing, does not have the reality that a bearer of power must possess? 
One theoretical option is to deny that normative standards really do move us — 
something that is obvious enough in Hobbes, but which was made very explicit 
by successors such as Hutcheson or Hume. Even before Hume, Hutcheson was 
already claiming that it is appetites or motivations that move us, not reason: 


Now we endeavoured already to show, that “no Reason can excite to 
Action previously to some End, and that no End can be proposed without 
some Instinct or Affection.” What then can be meant by being excited by 
Reason, as distinct from all Motion of Instincts or Affections 8 


The normative still exists as a standard of approval or appraisal — as in Hume's 
account of morality as providing standards of merit rather than of reason. But 
the normative is no longer a directive and explanatory force.5? 


57 Thomas Hobbes, Leviathan, ed. Noel Malcolm (Oxford: 2012), vol. 2, 80-1. 

58 Francis Hutcheson, An Essay on the Nature and Conduct of the Passions and Affections, with 
llustrations on the Moral Sense, ed. Aaron Garrett (Indianapolis: 2002), treat. 2, s. 5, 179. 

59 Hume's scepticism about practical reason is the summary of an intellectual tradition 
from which normative power has already disappeared. I discuss Hume's scepticism and 
its background in “Goodness and motivation," Philosophical Explorations 24.1 (2021). 
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Another option is to remove the mental object as bearer of normative 
power while nevertheless still retaining the idea that reason moves us. Our 
capacity for reason is no longer a susceptibility to normative power coming 
from a mental object but becomes itself the source and bearer of the power. 
The object remains, but as a form of content that merely provides an occasion 
or condition for the exercise of the power. This conception of reason as self 
generated normative power was eventually to be proposed by Kant. The source 
of justifications and their power to move us does not come heteronomously 
from an object and its goodness but comes autonomously from our own capac- 
ity for reason. 

These post-scholastic accounts of the normative involve many problems of 
their own. What if we can accept neither a flat denial of motivating reason 
nor its reconstruction as a mode of determination by the self? Then we must 
return to take more seriously late scholastic theories of normative power and 
examine with greater interest and care not only their history and development, 
but the metaphysical and ethical questions that they raise. 
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CHAPTER 11 
Love, Marriage, and Sexuality 


Fernanda Alfieri 


1 The Discourse and Its Foundation 


What do the authors cited in the following pages have in common as regards 
their views on sexuality and marriage? Most of them were theologians con- 
nected to the Spanish monarchy through birth in Spain, living part or all their 
lives there, or having worked directly or indirectly for the court. They were 
profoundly rooted in their own times, attempting to act upon the world, and 
offering solutions for difficult decisions of every conceivable type arising from 
the developments of their century.! When they innovated, they never did so in 
an explicit way, but rather by opening thin cracks in the mass of tradition, and 
playing with its interpretation by establishing distinctions, posing and resolv- 
ing dubia, adhering to or demolishing reasoned arguments. Theirs was not a 
world with a widespread taste for breaking with the past and where an auctor 
could sustain a fixed position alone. Every opinion had to be formulated in the 
light of a chorus of auctoritates who were known in depth, virtually omnipres- 
ent, regardless of whether they were living or, more commonly, deceased. In 
this forma mentis and implicit worldview, respect for order was fundamental. 
Obviously, this was not the only purpose of their regulatory discourse, which 
tended to assign to both animate and inanimate entities the ends to which 
they were destined, based on their intrinsic nature (and in the case of human 
beings, regardless of their subjective intentions.)? Respect for order was also 
the lynchpin of the rhetorical process through which the discourse was for- 
mulated: hierarchies of auctoritates, disciplines, themes, arguments had to be 
observed.? 


1 Anthony Pagden, *The School of Salamanca,' in The Oxford Handbook of the History of 
Political Philosophy, ed. George Klosko (Oxford: 2001), 246-257. 

2 Annabel S. Brett, Liberty, Right and Nature: Individual Rights in Later Scholastic Thought 
(Cambridge: 1997). 

3 Domenico Ferraro, “L'uso delle auctoritates nella Seconda Scolastica,” in L'interpretazione nei 
secoli XVI e XVII, eds Guido Canziani and Yves Charles Zarka (Milan: 1994), 83-81; Riccardo 
Quinto, Scholastica: Storia di un concetto (Padua: 2001). 
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But underlying everything was a primary order that simultaneously deter- 
mined the organization of knowledge and social relations. It is so deeply 
rooted and effective as to pass unnoticed, despite being quite evident: all the 
actors taking part in the production of regulatory discourse were men, and 
of those included here the majority took the vow of celibacy and renounced 
all relationships with women. No female voice had the right to be heard, in 
compliance with the founding admonition of Paul: “Women should remain 
silent in the churches" (1 Cor. 14:34-35). While the female represented the mute 
second half of humanity, nevertheless much was said about her. Right from 
the earliest patristic writings,* women were the primary alterity in relation to 
which the members of the clergy consolidated their identity and superiority by 
contrast. By resisting the seduction of women, they were what the woman was 
not: virile rationality against womanly irrationality, virile spirituality against 
womanly corporeality. In this way they remained intact and pure. Women 
were instead considered to be contaminating due to their physiological cycli- 
cal bleeding, and also because they induced involuntary emissions from the 
male body, causing the loss of humoral fluids, compromising man's capacity 
for self-control and diminishing his spiritual faculties. 

The exclusive masculinity of the authors' schola must be noted, along with 
the restraints of celibacy that most of them had undertaken, making their 
discourse inevitably partial despite their aspirations to be exhaustive. This 
is even more necessary when the discourse in question is dedicated to regu- 
lating relations between men and women and the use of their bodies. Much 
has been said about how early modern scholastic thinkers treated the alterity 
that Europe had just discovered, that of the Indies.? But there has been little 
reflection on the nature - intrinsically biased — of the relationship of these 
men with the alterity par excellence, the female: what was the resulting anthro- 
pology, and what consequences were there in the formulation of their rights 
and duties? What place was there for women within a conception of nature, 
equally fundamental and manipulable, constantly evoked to establish princi- 
ples that were supposed to be unchangeable, anterior to any law, and eternal?® 
What did they know about women's bodies? 

In this chapter the biological component is given primary importance. In 
the minds of regulators, marriage was the institution that formalized relations 


4 Peter Brown, The Body and Society: Men, Women, and Sexual Renunciation in Early Christianity 
(New York: 1988). 

5 See the contributions by Duve and Wagner in the present volume. 

6 Ian Maclean, The Renaissance Notion of Woman: A Study in the Fortunes of Scholasticism and 
Medical Science in European Intellectual Life (Cambridge: 1980), 6-27. 
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between men and women, the smallest and basic unit of civil society, and the 
container within which sexuality finds space for legitimate expression since 
it is generative. The latter was the main function attributed to marriage. The 
body with its organs and humors, its subtle movements, its sensitivity, was thus 
necessarily central: around its use the rights and obligations of the spouses 
were defined, their roles, and the morality of their actions. 


2 Marriage as Sacrament 


The following pages will discuss this issue, taking as main reference the work 
by the Córdoba Jesuit Tomás Sánchez (1550-1610), the Disputationes de sancto 
matrimonii sacramento. It was published in Genoa in 1602 (first tomus) and in 
Madrid in 1605 (second and third tomi) and went through more than twenty 
editions, up until the second half of the 18th century.” The complexity and 
exhaustiveness of the work? considered “le plus important, peut-être, et le 
plus dense des ouvrages qui, dans les temps modernes, ont été consacrés au 
marriage," makes it, apart from its specific interest in the present discussion, 


7 Giordano Caberletti, Loggetto essenziale del consenso coniugale nel matrimonio canon- 
ico: Studio storico-giuridico sul pensiero di Tomás Sánchez (Brescia: 1986); Edoardo Dieni, 
Tradizione “iuscorporalista” e codificazione del matrimonio canonico (Milan: 1999); Rafael 
Domingo, “Thomas Sanchez) in Christianity and Family Law: An Introduction, eds John Witte 
Jr. and Gary S. Hauck (Cambridge: 2017), 229-244. The Disputationes were subject to censor- 
ship (see Fernanda Alfieri, Nella camera degli sposi: Tomás Sánchez, il matrimonio, la sessualità 
(secc. XVI-XVII) [Bologna: 2010, 321-368). The edition cited in this chapter, Disputationum de 
sancto matrimonii sacramento libri decem in tres tomos distributi, tomus 1 (including books 1-5), 
tomus 2 (including book 6), and tomus 3 (including books 710) (Venice: 1612), is uncensored. 

8 The Disputationes are divided into ten books. Book 1 deals with engagement, the act whereby 
two subjects dispose themselves for marriage. Book 2 examines the essence of marriage, its 
role in human history, its motivations and aims. Its substance is the bond that unites the 
spouses, born out of reciprocal consignment of rights over their bodies and sealed by the 
consummation of the sexual act. Books 3—7 regard marriage in fieri, i.e. the formal require- 
ments that determine its existence, the necessary stages whereby a union becomes a mar- 
riage. Here consent is central (to which Books 3-5 are dedicated), not only as a constitutive 
component of canonical marriage, but also because (as will be seen) the Council of Trent 
had identified in it, if expressed in the necessary formal conditions, the requirement for the 
validity of the union. Book 6 deals with donations, Book 7 with impediments, Book 8 with 
dispensations. Book 9 regards marriage as such and enters into the intimate architecture 
of the conjugal bond to deal with the obligations that fall to the spouses: the repayment of 
conjugal debt and cohabitation. The treatise concludes with a book on separation. 

9 Gabriel Le Bras, "Mariage, III: La doctrine du mariage chez le théologiens et les canonistes 
depuis l'an mille,” in Dictionnaire de théologie catholique, vol. 9/2 (Paris: 1927), 2250; see also 
Jean Gaudemet, Le mariage en Occident (Paris: 1987), 301. 
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an ideal entry point into the concept of marriage in early modern scholasti- 
cism. Despite the difficulty of establishing post quem and ante quem dates for 
the life of ideas,? the work of Sánchez can be considered as both a point of 
arrival and a point of departure. Arrival because it collects and distils previous 
elaborations,! and departure because it sets out a concept of marriage that 
persisted extensively and constituted the canonical model up until the Second 
Vatican Council. 

The Disputationes regulate the institution of marriage in its double nature 
of contract, which regards the natural and worldly sphere of a relationship 
between human beings, and of sacrament, when marriage is conceived as 
symbolic of the union between Christ and the Church, placing it within a 
dimension of sacrality and transcendence. The two natures of marriage are 
not separate from each other, but lend each other substance. For Sánchez and 
for his contemporary regulators, the sacrament had an effect simultaneously 
on the supernatural level and on the legal-social level. Its vital importance is 
underlined by the title of the work, which not only places the sacrament in the 
centre, but exalts it, assigning it the attribute of sanctity. Various motivations 
lay behind this decision. One was deliberate continuation of a theological tradi- 
tion that reacted to heresies labelling the conjugal state as degrading.!3 Rooted 
in the thought of Augustine of Hippo, this tradition became consolidated at 
the start of the 12th century, receiving the seal of approval in the official rulings 
of the Council of Lyon in 1274 and then in Florence in 1439. This elevation of 
the conjugal condition to a sacrament by the Church contributed to bringing 
marriage under ecclesiastical legislation, also marking the start of its juridical 


10 Thomas Duve, “Entanglements in Legal History: Introductory Remarks, Max-Planck 
Institute for European Legal History Research Paper Series 8 (2014), online at: http://dx.doi. 
org/10.12946/gplh1. 

11  Atthestart of his Disputationes, Prooemium, n. 3, 2, Sánchez defines his authoritative hori- 
zon. First and foremost, the Sententiae by Peter Lombard (lib. 4, dist. 26-42), commented 
on by Thomas Aquinas. The latter was the stated point of reference for methodology 
and doctrine. For canon law, in addition to the Decretum Gratiani, and the Decretales by 
Gregorius IX and relative commentators, Sánchez quotes the Summae casuum, under the 
sections matrimonium and sponsalia, and the Institutiones maiores by Marcantonio Cucchi. 
For secular law, he recalls the doctores iuris communis and the fourth book of the Partidas. 
Of the literature for confessors, the principal was the Summa by Martín de Azpilcueta. 

12 Carlo Fantappie, Ecclesiologia e canonistica (Venice: 2015), 417-426. 

13 As a catalogue of anti-marriage heresies, see Alfonso de Castro, Adversus omnes haer- 
eses libri XIV (Paris: 1541), under the title Nuptiae, 174v, and Adam et Heva, 36v-39r (1st 
ed. 1534). For a long-term perspective on the sacramental dimension of marriage, Philip 
L. Reynolds, How Marriage Became One of the Sacraments: the Sacramental Theology of 
Marriage from its Medieval Origins to the Council of Trent (Cambridge-New York: 2016). 
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regulation (which would be perfected, as will be seen, during the period of 
Sánchez). However, by underlining sanctity as the characterizing quality 
of marriage, Sánchez was also responding to the pressing contemporary need 
of the Church to positively qualify (in order to draw it back into its own sphere 
of action) an institution that over the course of the century had been the object 
of sharp conflicts between Catholics and reformers. By claiming that there was 
nothing in the Scriptures to establish that marriage conferred special grace to 
the spouses, the reformers had affirmed its terrestrial nature, placing it under 
civil jurisdiction. They had also attributed to the Roman Church a contradictory 
attitude: on the one hand centuries of denigration of the carnality of the conju- 
gal condition, and on the other the presumption of considering it a sacrament 
that conferred sanctifying grace.!^ The holy quality associated with marriage in 
Sánchez thus mirrors both the intention of attributing new dignity — almost to 
compensate for the contestable rigors of the medieval Church - and the need 
for increased control: the more marriage was considered holy, the more regula- 
tory powers were due to those who manage holy issues. 

The penultimate session of the Council of Trent (s. xxiv, 1 Nov. 1563)!5 
had established the scriptural basis for the sacrality of marriage in response 
to the “ungodly men of this age" who, “raving madly,” negated it. The Doctrina 
established that marriage was instituted from the moment in which Adam 
accepted the newly created Eve as “bone of his bone and flesh of his flesh." 
From that time onwards, man would leave his mother and father to unite with 
his own wife and be una caro (Gen. 2:23-24). The conjugal couple, shaped by 
the hands of God, thus became linked to the primary order of the creation. 
The divine foundation of marriage and its indissolubility were confirmed in 
the words of Christ. When asked about the legitimacy of marital rejection, 
he replied: "Those whom God hath joined together let no man put asunder" 
(Mt. 19:6). The Tridentine Canones thus sanctioned as dogma the sacrality of 
marriage, as well as the indissoluble nature of the bonds between spouses, its 
incompatibility with religious vows, and its inferiority relative to celibacy. The 


14 Jean Calvin, Institutionis christianae religionis libri quatuor (Amsterdam: 1667) lib. 4, 
cap. 19, n. 36, 397 (1st. ed. Basel: 1536); Martin Chemnitz, Secunda pars Examinis decre- 
torum Concilii Tridentini, vol. 2 (Frankfurt-am-Main: 1576), De matrim., can. 1, 1209-1210 
(ast. ed. 1565-73). For an overview of the reformed ideas on marriage, see John Witte, Jr., 
“Church, State and Marriage: Four Early Modern Protestant Models,” Oxford Journal of 
Law and Religion 1.1 (2012), 151-16. 

15 Marriage was already in the list of the seven sacraments established in the decree De sac- 
ramentis, can. 1, sess. VII (3 March 1547), but it was necessary to wait until 1563 for a sys- 
tematic analysis. Arturo Carlo Jemolo, I/ matrimonio nel diritto canonico (Bologna: 1993), 
38-105; Gaudemet, Le mariage, 285-295. 
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reform decree Tametsi, finally, established the indispensable need to observe 
the public formalities for the establishment of the tie. From that moment on 
it was required that the engaged couple exchange the words of consent before 
a priest and at least two witnesses, having fulfilled the obligation, decreed by 
the Fourth Lateran Council, for the publication of the marriage at least three 
weeks prior to the event.!® 

The consequences of exclusive ecclesiastical jurisdiction over marriage were 
substantial, and Sänchez stated this in the proem of the work: now that the 
institution has been definitively sacralised and rendered public it is necessary 
to know how to regulate all its aspects, and in particular those that regard the 
sacrament of penance, administered during confession. There were numer- 
ous ecclesiastical authorities, often with indistinct limits of action and over- 
lapping competence, that resolved issues of marriage.!$ In the external forum 
of the Roman Rota and the episcopal courts, decisions were reached regarding 
the validity or nullity of a tie on the basis of compliance with the formal pro- 
cedures, and conflicts of a relational nature were dealt with (like adultery or 
maltreatment). The internal forum of conscience, subdivided into sacramental 
internal forum and extra-sacramental forum, judged the relationship of the 
sinner with God, damaged not only by manifest relational infractions, but also 
by occult acts (thoughts, intentions, sensations). The sacramental forum was 
under the competence of the ordinary confessor. When the sins recounted in 
confession were particularly serious, they were reserved to the extra-sacra- 
mental forum. These were decided by the bishop, the inquisitor (in the case 
of crimes of heresy), or the pope, whose grace was administered by the Sacred 
Apostolic Penitentiary.? For this interweaving of the sacrament of marriage 
with that of penance and its tribunals, the Council of Trent once again played 
a crucial role: session XIV of 25 November 1551 confirmed the absolute neces- 
sity for sacramental penance in the economy of salvation, the obligation for 
annual confession, the need in order to make this effective for acts of con- 
trition, the centrality of the function of the clergyman, and the possibility of 
referring reserved cases to the competent authorities. The conscience was thus 
placed in the centre of a system of relations between individual, society, and 
authority. The ecclesiastical authorities had assigned themselves as exclusive 


16 Concilium tridentinum, Sessio XXIV (11 nov. 1563), in Conciliorum oecumenicorum decreta, 
eds. Giuseppe Alberigo et al. (Bologna: 1962) 753-759. 

17 Sánchez, Disputationes, Prooemium, n. 12. 

18 I tribunali del matrimonio (secoli XV-XVIII), eds Silvana Seidel Menchi and Diego 
Quaglioni (Bologna: 2007). 

19 Carlo Fantappie, Introduzione storica al diritto canonico (Bologna: 2003), 162-165, 172-174. 
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mediators in this intermediate space between the self and the other, heaven 
and earth, and consequently they became the formulators of specific regula- 
tory knowledge.?° This knowledge would involve investigation into aspects of 
marriage to a level of detail never seen before, something that modern sensi- 
bility, committed to the right for subjective management of sexuality, today 
perceives as invasive. 


3 Marriage as a Contract 


After the Council of Trent, what an engaged couple enacted before a clergy- 
man was a legal deed in all effects, the stipulation of a contract that was similar 
to a sales transaction: husband and wife agreed the mutual transaction of a 
commodity, the consignment of which is rendered definitive by the consum- 
mation of the sexual relationship, for this reason known as the “conjugal act" 
(in the Aristotelian sense of concrete realization and fulfilment of a potency). 
The same notion contract dated back to the 12th and 13th centuries. In medi- 
eval doctrine, the object of transaction between spouses was the will to con- 
struct a societas, which included satisfaction of sexual, affective, and material 
needs. However, to be considered valid, this agreement did not require a pro- 
cedural form nor the presence of a clergyman and witnesses.?! In the canonical 
marriage that took shape after the Council of Trent, the presence of the cler- 
gyman was instead considered to be necessary, as a public official that ratified 
the consent of the engaged couple. Furthermore, in post-tridentine theology, 
the object of the transaction between the parties was the potestas of one over 
the body of the other, and vice versa. By reciprocally exchanging the words of 
consent, the spouses transferred the right to seek the sexual act, and vice versa, 
every time they so desired (at least in theory). 

As will be seen, this was not a relationship of unconditional dominium, when 
ownership includes the right to improper use of the commodity possessed 
to the point of wastage and destruction. The right to sexuality was instead 


20 For the Catholic world, Miriam Turrini, La coscienza e le leggi: Morale e diritto nei testi per 
la confessione della prima età moderna (Bologna: 1991); Paolo Prodi, Una storia della gius- 
tizia: Dal pluralismo dei fori al moderno dualismo tra coscienza e diritto (Bologna: 2000); 
Vincenzo Lavenia, Linfamia e il perdono: Tributi, pene e confessione nella teologia morale 
della prima età moderna (Bologna: 2004). For a comparison between the Catholic and 
reformed worlds, see Contexts of Conscience in Early Modern Europe, 1500—1700, eds Harald 
E. Braun and Edward Vallance (New York: 2004). 

21 David d'Avray, Medieval Marriage: Symbolism and Society (Oxford: 2005). 
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restricted to the conditions of use of the body and the objective purpose of sex, 
which is the generation of offspring. The focus of the institute of marriage is 
thus the body, the nature understood in the biological sense, while the sacred 
dimension apparently disappears. In facts, everything became sacred within 
the container of the ‘marriage-contract-sacrament, as stipulated and adminis- 
trated in the presence of a minister of God. Every gesture appropriately made, 
every emotion legitimately felt, every fluid correctly channelled: everything 
contributed to bringing sanctifying grace to the spouses, as long as this came 
about in compliance with the contractual conditions. A conceptual link thus 
enchains the natural and supernatural, contingent and eternal, sacred and pro- 
fane. The final aspect, more than the immaterial spiritual dimension in which 
the States had no power, appeared to the Church of he 1550s as particularly 
strategic. The theory of the early modern canonical marriage brought together 
different claims, not only doctrinal but also political. Through contractualiza- 
tion of the sacrament the Church appropriated a crucial institution over which 
lay governments could also extend jurisdiction. This emerged clearly in the 
discussions on clandestine marriages, which for months occupied the debate 
of the theologians gathered in Trent. The issue in question was the right/duty 
of the Church to invalidate marriages contracted without the knowledge of 
the ecclesiastical authorities and outside of the formalities overseen by them. 
Some argued that at that time this was not sufficiently consolidated in canon- 
ical practice to make it an issue of dogma. Others instead claimed that the 
invalidation of clandestine marriages fell under ecclesiastic competence: who 
should deal with them if not the Church, now that marriage was confirmed 
as a sacrament? Secular laws could already decide the fate of the bodies of 
their subjects, in some cases preventing the formation of the bond. Given that 
consent to marriage implies mutual consignment of the potestas over the body 
to the spouse, and considering that the bodies are part of the res publica, the 
latter should act for its own preservation, claiming the right to unite or sepa- 
rate them. The Trent theologians realized this??? being aware of the multiple 
demands (not only political, but also economic and familial) that regulated 
the constitution of a couple.?3 It was thus necessary to insert the action of the 
Church into this worldly sphere, setting regulations for the use of the body 
within the economy of salvation. 


22 Sebastianus Merkle (ed.), Concilii Tridentini diariorum partis tertiae volumen prius: 
Aistulphi Servantii, Philippi Musotti, Philippi Gerü, Gabrielis Paleotti scripturae conciliares 
(Freiburg im Breisgau: 1931), 696-697. 

23 Marriage in Europe, 1400-1800, ed. Silvana Seidel Menchi (Toronto: 2016). 
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The doctrinal reflection of the 1500s in turn offered conceptual instruments 
capable of further uniting the psychological and anthropological aspects with 
the juridical one, defining the legal form of the contract as natural to human 
beings.2* Unlike animals, people were considered capable of full dominion 
over their acts, and through their acts capable of dominion over things. Being 
thus able to exercise free will, people could negotiate contracts, the obligating 
effect of which derived precisely from the completeness of the voluntary act 
underlying the assumed commitment. Among the Spanish theologians there 
was on the one hand faith in the individual, who was attributed a capacity 
for initiative and assuming control over reality without precedents in the his- 
tory of doctrine (the Jesuit Luís de Molina, 1535-1600, even claimed that an 
interior, unexpressed intention of one of the contracting parties was sufficient 
to oblige both the subjects).?° On the other hand, alongside faith in the indi- 
vidual, there was a growing regulatory imperative: an acknowledgement of 
increased human potential called for proportional control. Furthermore, there 
was a persistent trend in normative discourse to privilege objective require- 
ments that were binding not only for the things upon which people act, whose 
intrinsic purpose could not be deviated through improper use, but also for the 
attributes that confer people the right to act. If one is free to act, this is thanks 
to the fact that the will that guides the action is rational. Acting freely thus 
means acting in compliance with reason, and with respect for the conditions 
imposed by the object acted upon. People thus found themselves in a dense 
tangle of obligations, including those contracted by their ‘free’ choice. 

Within this frame, scholastic thinkers deal with another contract involv- 
ing the use of the body: that of sex for hire. Most of authors do not explicitly 
address the topic from a moral point of view (once it has been established that 
only conjugal sex is licit, all other practices are consequently to be banned), 
but regarding its legal consequences.?® Basically, the question is put in these 
terms: given the turpitude of prostitution, which deserves a condemnation a 
priori, is the prostitute allowed to claim remuneration once the sexual act has 
been performed? In other words, do immoral agreements (such as the contract 
between prostitute and client or contract killer and principal) support duties 
and rights of the parties involved? 


24 Wim Decock, Theologians and Contract Law: The Moral Transformation of the Ius 
Commune (ca. 1500—1650) (Boston-Leiden: 2013). 

25 Luis de Molina, De iustitia et iure, t. 1, tract. 2, 12 (1st ed. 1593), cited in Paolo Cappellini, 
"Negozio giuridico," in Digesto delle Discipline Privatistiche Sez. Civ., vol. 12 (Turin: 1995), 
102-105. 

26 Fora detailed treatment of the topic, see Decock, Theologians and Contract Law, 419-505. 
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The authors' answer tends to be positive and aims at regulating a wide and 
complex range of cases, such as, for example, that of a client claiming he was 
forced to pay more than he should because he was manipulated by the charm 
of females (mulierculae). Only fraud invites a claim for restitution and, accord- 
ing to Sánchez, this is not the case: the client was perfectly aware of what was 
going on. Desire (concupiscentia) or love (amor) aroused by the skilled prosti- 
tutes did not deprive him of his will. Desire and will rather strengthen it, mak- 
ing the subject even more responsible.?” 


4 Psychology and Anthropology 


The scholastic conception of the human being incorporated a mixture of 
elements deriving from diverse theological anthropologies, and from various 
philosophical and medical schools. How do people think, desire, feel? What 
does the human body consist of and how does it function? The theological 
episteme, permeated with Aristotelianism through the commentaries of the 
Stagirite?8 and Thomas Aquinas,?? conceived of a person as a combination of 
body and soul (compositum humanum). These two entities are ontologically 
distinct, located on different hierarchical scales, and both functional to human 
life, so that humans do not simply subsist but develop in relation to their ulti- 
mate end. 

The soul is the forma of the body, a principle that regulates its constitution, 
nourishment, and growth right from the first mixing of male and female seed 
in the uterus (conceptus), and to which it provides warmth, movement, sensi- 
bility. There is nothing in a person that is not intertwined with the action of 
the soul, which, though unique and indivisible, operates with three distinct 
functions: vegetative (nourishment and reproduction), sensitive (perceptions 
and sensations), and rational (acts of the intellect).30 Vital operations are 
enabled by the spirits, an invisible substance between fluid and ether acting 


27 Sánchez, Disputationes, lib. 4, 11, n. 2, 393; lib. 1, 14, 44. 

28 Michael Edwards, “Body, Soul and Anatomy in Late Aristotelian Psychology” in Matter 
and Form in Early Modern Philosophy, ed. Gideon Manning (Boston-Leiden: 2012), 33-75. 

29 Silvana Vecchio, "Desiderium vel concupiscentia": il desiderio nel sistema delle passioni di 
Tommaso d'Aquino, in Il desiderio nel Medioevo, ed. Andrea Palazzo (Rome: 2014), 151-164. 

30 See the chapters in The Cambridge History of Renaissance Philosophy, general editor 
Charles B. Schmitt; editors Quentin Skinner and Eckhard Kessler; associate editor Jill 
Kraye (Cambridge, New York: 1988): Katherine Park and Eckhard Kessler, “Psychology: The 
Concept of Psychology,” 455-463; Katherine Park, “The Organic Soul,” 464-484; Eckhard 
Kessler, "The Intellective Soul,’ 485- 534. 
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as mediators between body and soul.?! Perception comes about because the 
spirits transport the species, arriving from objects to the sense organs, to the 
sensus commune, a "switchboard" where the senses converge and are assigned 
meaning. The spirits are also responsible for the movement of the nerves, and 
the heart can heat and nourish the different parts of the body.?? 

This conception of the body as “pneumatic,” inhabited by extraneous forces, 
is implicit in scholastic literature and makes it easier to understand a regula- 
tion of its use that tends to give priority to superindividual requirements. As 
already noted, individuals do not have powers of total self-determination over 
their own bodies, but retain a regulated potestas. Spanish scholasticism pro- 
duced a complex reflection on this theme, developed around issues like domi- 
nium,?? homicide,3* temperance,?° mutilation,?® or, as in the case of the work 
of Balthasar Gómez de Amescua, a Toledo-born jurist active in Naples and 
Palermo between the 16th and 17th centuries, in a monographic study. Relying 
on Ulpian's adage, "dominus membrorum suorum nemo videtur" (lex homo, 
13ff. ad legem Aquiliam) and tracing out with Aristotle the striving for indi- 
vidual survival and continuation of the species as a law of nature, the author 
agrees that it is not granted to an individual to intentionally end their life, nor 
amputate their limbs, unless the purpose is the conservation of the health of 
the body (the whole prevails over the part).37 

A tendency to assign centrality to the body also emerged, as already noted, 
in theological-legal discourse on marriage and sexuality. Once again biology 
served to introduce imperatives for the control of behavior. Among the vari- 
ous vital functions, the spirits played a fundamental role for generation: when 
an object presents itself to the senses as something desirable, this perception 
induces an involuntary commotio caused by an expansion and spreading of 
the spirits. The sense inside of which this develops prepares to receive what 


31 According to Galen's classification, the spirits are divided into natural, vital, and animal. 
The first come from the liver, the second from the heart, the third from the brain. See 
Fernando Vidal, Les sciences de l'âme: XVI*-XVIII* siècle (Paris: 2006). 

32 See the explanation in Francisco Toledo (1532-1596), Commentaria una cum quaestioni- 
bus in tres libros Aristotelis de anima (Venice: 1575), lib. 2, cap. 2, qu. 4, 541-55V. 

33 Domingo de Soto, De iustitia et iure (Salamanca: 1553), lib. 4, qu. 2. art. 3, 291-295. 

34 Francisco de Vitoria, Relectio de homicidio, in Relectiones theologicae (Lyon: 1585), rel. 10, 
348-382 (1st. ed. 1557); Gregorio De Valencia, Commentariorum theologicorum tomus ter- 
tius (Lyon: 1619) 5, q. 8, punct. 2, 980-986 (1st. ed. 1591). 

35 Vitoria, “Relectio de temperantia, in Relectiones, rel. 9, 319-348. 

36 Soto, De iustitia, lib. 5, qu. 2, art. 2, 410-412. 

37 Maria Sole Testuzza, lus corporis, quasi ius de corpore disponendi: Il Tractatus de potestate 
in se ipsum di Baltasar Gómez de Amescua (Milan: 2016). 
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entices it (just as it rejects what disgusts it). This process is accompanied by an 
agitation of the humors and an increase in heat, to the extent with which the 
object is perceived with pleasure. When this pleasure emerges from looking at 
and touching another body, the heat and the agitation of the spirits can be so 
great as to transform the blood into seed. Thus, the simple pleasure, in itself 
not morally grave, is at risk of becoming apical and accompanied by pollutio. 
If this does not happen inside marriage for generative purposes, the sensation 
and its correlated physiology represent a mortal sin.38 

Since the spirits are everywhere, the entire body is sensitive. Human beings 
are intrinsically sensual, with a relational sensuality based on a biological 
structure open to the exterior and so very porous to the suggestions of the 
world. The external senses play a fundamental role in the process, but not on 
the same level. According to the comments on the Aristotelian De anima, pre- 
pared by the Jesuit Manuel de Goís (1542-1597) for the course in philosophy at 
the college of Coimbra, touch and taste are directly functional to the double 
instinct of conservation of the self and of the species, in common with all the 
animalia. Touch and taste are thus the two most natural senses, but the lowest 
in dignity since they are also bestiales. Furthermore, while visual perception 
comes about by captation of intelligible species (which are immaterial forms, 
copies of perceivable traits that stand in for the objects), in the case of touch, 
the perceiving sense directly encounters the perceived object, undergoing 
an alteration as a consequence. This makes the commotio induced by touch 
extremely potent, and thus to be subjected to more severe moral restraint.?? 

What responsibility does an individual bear for this boiling of humors, 
agitation of spirits, and surging of thoughts? The answers provided by the 
medieaval tradition regarding the morality of the so called motus oscillated 


38 This scheme recurs also in the literature used by the confessors of the New World, like one 
of the texts most frequently taken to the Indies: Bartolomé de Medina, Breve instructión 
de como se ha de administrar el Sacramento de la Penitencia (Caller: 1597; 1st. ed. 1579), 
1011, 170v. The same for Juan Pérez Bocanegra, Ritual formulario e institución de curas, para 
administrar a los naturales de este Reyno los santos sacramentos ... (Lima: 1631), 210-259. 
See Martine Azoulai, Les péchés du Nouveau Monde: Les manuels pour la confession des 
Indiens XVI*-XVII* siècle (Paris: 1993). 

39 Commentarii Collegii Conimbricensis Societatis Iesu in tres libros De Anima (Lyon: 1612), 
lib. 3, cap. 1, qu. unica, 245 (1st. ed. 1592). On the Jesuit college of Coimbra, see Cristiano 
Casalini, Aristotle in Coimbra: The Cursus Conimbricensis and the Education at the 
College of Arts (London-New York: 2017). On Jesuit psychology in a long-term perspec- 
tive, Fernanda Alfieri, "Tracking Jesuit Psychologies: From Ubiquitous Discourse on the 
Soul to Institutionalized Discipline” ed. I.G. Županov, The Oxford Handbook of the Jesuits 
(Oxford-New York: 2019), 783-810. 
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between attribution of mortal gravity or venial gravity.^? A thread leading back 
to the Augustinian interpretation of Paul (“I see another law at work in me,” 
Rom. 7:23) identified in the commotions the sinful manifestation of lust. The 
Scholastici divided the latter into two types: the motus primo primi, preced- 
ing any rational decision to act, and the motus secundo primi, which could be 
controlled at least partially. The first were facts occurring in the body (or in 
the sensitive part of the soul, but opinions varied even on this), the second 
occurred with the co-participation of the cogitatio. While Thomas Aquinas 
saw a form of guilt in both, in certain circumstances possibly less serious, a 
considerable number of his contemporary and subsequent authors continued 
to see them as a repetition of the disobedience of Adam: a repetition to our 
detriment of the original sin, which not even baptism could entirely cancel.^! 

Post-tridentine theology had to be careful on this point: had not the decree 
Super peccato originali (session v, 17 Jun. 1546) declared it anathema to sustain 
that anything of ratio peccati remained in the baptized? It was necessary to 
maintain a distance from the Lutherans and Calvinists, who judged all carnal 
deeds to be wicked, being the consequence and at the same time the manifes- 
tation, in turn sinful, of the sin of the progenitors.*? This warning was made 
by the Jesuit Azor, among the early modern promoters of total liberation from 
guilt of the motus primo primi and the assignment of moderate guilt for the 
secundo primi, in which the will can play a controlling role.*? His Jesuit brother, 
Gregorio de Valencia, commentating the Summa by Thomas and interrogating 
himself through this work about the essence of sin, assessed the secundo primi 
as venial only and judged that the moderate gravity could be entirely elimi- 
nated in the case of infideles (non Christians) due to their ignorance.^* 

These authors express a cautiously positive anthropology: the individual is 
not entirely lost in desire, and all human beings, even those who have never 


40 Peter King, "Late Scholastics Theories of the Passions: Controversies in the Thomist 
Tradition,” in Emotions and Choice from Boethius to Descartes, eds Henrik Lagerlund and 
Mikko Yrjónsuuri (Dordrecht-London: 2002), 229-258. 

41 Gabriel Vásquez, Commentariorum ac disputationum in Primam Secundae S. Thomae 
tomus primus (Madrid: 1614), 106, c. 1, 684. Vásquez was active in the Collegio Romano and 
Alcalá (1549-1604). The comments on the Summa were released between 1598 and 1615. 

42 David S. Sytsma, “The Logic of the Heart: Analyzing the Affections in Early Reformed 
Orthodoxy,” in Church and School in Early Modern Protestantism: Studies in Honor of 
Richard A. Muller on the Maturation of a Theological Tradition, eds Jordan J. Ballor, David 
S. Sytsma, and Jason Zuidema (Leiden-Boston: 2013), 471-488. 

43 Azor, Institutionum moralium pars prima, (Lyon: 1602), lib. 4, cap. 5, 287A. 

44 Gregorio de Valencia, Commentariorum theologicorum tomus secundus complectens 
omnia Prima Secundae D. Thomae teoremata ... editio postrema (Lyon: 1619), 6, qu. 19, 
punct. 4, 660. 
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known the Word, can be educated in the governance of the body.** This atten- 
uates a centuries-long (Pauline, patristic, monastic) demonization of physical- 
ity, but redeeming it only in the sense of its controllability. 


5 Anatomy and Physiology 


But what view did the theologians hold of the sexual body and procreation? 
What relationship did these have with medicine and anatomy? It was very 
unlikely a practical and direct understanding. Canon law forbade clergymen 
to undertake curative measures that might cause bleeding, on pain of irreg- 
ularity, save exceptional permission from the pope.^9 While the practice was 
banned, even the acquisition of ideas, at least in theory, was not facilitated by 
an organization of knowledge that placed theology in the highest position. 
The spirit of institutions such as the Society of Jesus made theology simul- 
taneously the disciplinary lynchpin for the organization of teaching, the cul- 
mination of all knowledge, and the aim of training called upon subjects to 
be theologically firm in primis. The exclusion of medicine from the canon of 
subjects formulated by the Ratio studiorum did not mean the absence of ideas 
on biology in the teaching syllabus,^? nor of medicine itself from the hierar- 
chy of knowledge. The Jesuit Antonio Possevino in his Bibliotheca selecta, an 
annotated bibliography that summarized the cultural program of the Society, 
did not fail to include it. He identified in Hippocrates the safest approach, 
advised caution with Galen, and in all cases recommended reference to the 
reliable intermediation of De christiana ac tuta medendi ratione (1591) by 
Giovan Battista Codronchi, one of the earliest treatises on the ethical code 


45 In relation to the peoples of the New World, the attitudes of theologians oscillated 
between a surprised recognition of an unimagined bestiality, and the elaboration of 
milder parameters of judgement. This was true for the Augustinian Alonso Gutiérrez de 
la Vera Cruz (1507-1584), missionary in Mexico, author of the first text dedicated to mar- 
riage in the New World, Speculum coniugiorum (Milan: 1599), pars 3, art. 15, $ 5, 346-347 
(ist. ed. 1546). See Pierre Ragon, "Teología de matrimonio, derecho canónico y prácticas 
misioneras en el México del siglo XVI,” in El matrimonio en Mesoamérica ayer y hoy: Unas 
miradas antropológicas, ed. David Robichaux (Mexico City: 2003), 55-73. On Brasil, 
Charlotte de Castelnau-L'Estoile, Un catholicisme colonial: Le mariage des Indiens et des 
esclaves au Brésil (Paris: 2019). 

46 Geraldina Boni and Andrea Zanotti, Sangue e diritto nella Chiesa: Contributo ad una let- 
tura dell'Occidente cristiano (Bologna: 2009), 112-116. 

47 Antonella Romano, “La science moderne et le contexte catholique," in Rome et la science 
moderne: Entre Renaissance et Lumieres, ed. Antonella Romano (Rome: 2008), 2-43. 
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of practice.^? However, as will be seen, early modern medical texts were also 
cited in theological writings. 

When taken into consideration, what medicine was considered? From the 
middle of the 1500s there was a growing production in Spain of commentaries 
on the texts of Galen, with the addition of clinical observations by contempo- 
rary commentators (the so-called ‘Hippocratic Galenism’). The protagonists of 
this movement (including Francisco Valles and Cristóbal de Vega) were teach- 
ers at Salamanca and Alcalá. The great academic centres of theological pro- 
duction were thus also the setting for the renewal of medical science (of the 
two cities mentioned, more the latter than the former).** Is it reasonable to 
assume that there was a degree of contact between the disciplines, facilitated 
by the physical proximity of the two sites of elaboration? There is no docu- 
mentary evidence for this, nor should the university be considered as the only 
context for production of medical knowledge. There were still a large number 
of practices that developed outside of the academia, in turn with the produc- 
tion of texts that might be read by theologians. 

Notions of anatomy circulating on the Iberian Peninsula up until the mid- 
1500s can be traced back to the writings of Galen and Avicenna, although start- 
ing from the second half of the century, public dissections were introduced 
as part of the academic syllabus in the main universities of the peninsula. 
Salamanca was the first to have a theatre of anatomy in 1554. Here, from 1561 
the regular sessions were held by statute.*% Can it be presumed that some theo- 
logus witnessed these, and that the experience of an open body would in some 
way have influenced their idea of the human body and its use? There is no 
evidence either for or against this hypothesis, but it can be speculated that 
the observatio, which during those years was of growing importance for physi- 
cians,*! did not have the same impact on theologians and that a received, com- 
mon sense concept of the body carried most weight in regulatory discourse. 

The biological processes underlying pleasure and the production of seed 
have already been discussed. The theologians knew that these were necessary 


48 Albano Biondi, "La ‘bibliotheca selecta di Antonio Possevino: Un progetto di egemonia 
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in both the man and the woman. While the mechanisms were the same for 
both sexes, there was nevertheless a substantial difference between the two on 
a morphological, quantitative, and qualitative level: the greater heat which by 
nature characterizes the male body not only allows him to fully develop (while 
the female remains imperfect), but also allows him to produce a genuine seed, 
capable of imparting forma in the humid cold materia provided by the woman. 
The first serves as agens, the second as patiens, which in the Aristotelian sense 
means respectively, “acting and being acted.””? Since the agens is the cause 
of what is done and thus the engine of change, the vir agens is assigned the 
dominant role in the hierarchy that organizes this primary cell of society. As 
regards the male substance, theology adopted different theories, implicit in 
the treatises on marriage but explicated in a text (which is adopted as a guide 
here) regarding celibacy. This is the De sacrorum hominum continentia by the 
Franciscan Miguel de Medina (1489-1578), reader of Sacred Scripture at Alcalá 
and sent by Philip 11 to the Council of Trent in 1562. The treatise responds to 
one of the theses sustained in the thirteen volumes of the Ecclesiastica his- 
toria of the Centuriators of Magdeburg, according to which German priests 
entering the order already married would be obliged to keep their wives with 
them. Medina was requested to demonstrate that matrimony and priesthood 
were incompatible. The biology of the male fluids provided him with support 
to demonstrate the harmful effects of sexual practice, such as to render impos- 
sible the exercise of ecclesiastical ministry. Since semen was derived from the 
blood, every emission produced a drastic reduction in the substance of the 
person. This was the theory sustained by Aristotle (De generatione animalium), 
Galen (De semine, De usu partium), and Avicenna (Canon). The older theory 
of seminal origin, attributed to Alcmaeon of Croton (5th century A.D.), pos- 
tulated instead the direct provenance of semen from the brain, reaching the 
testicles through the veins that pass behind the ears and run down the spinal 
column. The senses and the virtus motiva (that the spirits transmit from the 
spinal marrow to the muscles) are linked to the brain, which explains the cause 
of post coital obtundation. The explanation of Aétius of Amida (5th century 
B.C.) was also useful for Medina: the ratiocinationes of the soul would be dam- 
aged because Venus provokes a convulsion equivalent to an epileptic spasm, 
which causes a sudden cooling that freezes intelligence.53 


52 Dennis Des Chene, Physiologia: Natural Philosophy in Late Aristotelian and Cartesian 
Thought (Ithaca-London: 1996), 41. 

53 Miguel de Medina, De sacrorum hominum continentia (Venice: 1569) lib. 4, controv. 4, 
cap. 6-16. 282-291. 
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Though of different origin, these theories agreed on the vital nature of the 
male substance.** It was central both for the organization of clerical discipline 
and in the doctrine of marriage. For the latter, from the last quarter of the 1500s, 
semen would even become the decisive factor for the validation of nuptials. 
The brief of Pope Sixtus v, Cum frequenter (1587), on the invalidity of matrimo- 
nies contracted between eunuchs, set as a requirement for the copula perfecta 
the capacity of the man to emit verum semen. Since this was impossible for 
eunuchs, their unions, pointless from the perspective of ordinatio ad prolem, 
according to the brief could not subsist as valid marriages.* The centrality of 
the body and its humors that we will find in the work of Sánchez (see par. 6) is 
partly due to this papal pronouncement. 

The nature of the female substance was more uncertain and less important 
for doctrine. At least until the end of the 16th century, Aristotelian embryology, 
which considered the woman as an inert matter and consequently as passive 
recipient, was the biological orthodoxy for scholasticism. In the Thomist tra- 
dition, an incidental wastage of female humors, and consequently any plea- 
sure that might induce it, did not raise equal levels of moral concern within 
the doctrine of marriage. What had to be protected above all was the male 
seed that the woman received (any effort to prevent conception and gestation 
was condemned). When moral theology undertakes to discipline female plea- 
sure, it appears to do so mainly to avoid any concessions towards female sex- 
ual morality that might induce a devastating domino effect on that of males. 
The issue was posed in these terms regarding the so-called "suffocation of the 
uterus" (preaefocatio matricis). This pathology had been identified in classical 
medicine as recurrent in virgins and widows whose wombs, following inter- 
ruption of sexual activity, were no longer able to empty themselves of accumu- 
lating humors. To save patients from the effects of stagnation, medicine pre- 
scribed genital manipulations aimed at liberating the woman of the congested 
"semen crissum,” between spasms of pleasure and pain.59 This interpretation 
and related therapeutic practice recur in gynaecological treatises of the Middle 
Ages into the early modern period, and they do not appear to raise moral issues 
until Francisco Valles, a professor at Alcalá and doctor to Philip 11, produced 
a commentary, already mentioned, on the writings of Galen. Commenting a 


54 Danielle Jacquart and Claude Thomasset, Sexualité et savoir médical au Moyen Áge 
(Paris: 1985). 

55 Cit. in Joseph Bajada, Sexual Impotence: The Contribution of Paolo Zacchia (1584-1659) 
(Rome: 1988), 65-80. 

56 Claudius Galenus, “De locis affectis,” in idem, Opera omnia, ed. Karl Gottlob Kühn, vol. 8, 
(1824, repr. Hildesheim: 1967), lib. 6, cap. 5, 420. 
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passage regarding the therapy of praefocatio, Valles advises Catholic doctors 
to avoid the normal therapy for virgins or consecrated women. For no reason 
should they be relieved of the retained seed through manipulations that might 
induce “libido et turpis voluptas,” inevitable components of the emission.?” 
The real problem was not so much the wastage of seed, in itself useless for pro- 
creation, but the fact that the doctor makes himself co-responsible for commo- 
tions that are illicit outside of marriage and the generative act. Quoting Galen's 
successful therapy in his treatise on marriage, Sánchez deemed this medical- 
ized pleasure of consecrated widows to be free of guilt, considering that those 
who suffer from this disturbance fall into a state that deprives them of aware- 
ness, and thus of responsibility for their own sensations.*8 This passage was 
not to the liking of the censors, who ordered its expunction. The basis for the 
censure was a fear that the same opening might be conceded to consecrated 
males, also potentially subject to pathologies of retention of seed, placing in 
jeopardy the integrity of the clergy, which the post-tridentine Catholic Church 
required to be chaste.5? 


6 The Dignity of Marriage and Possible Uses of the Body 


Early modern Spanish scholasticism inherited a centuries-long conflict inher- 
ent to Christian doctrine: on one hand, a devaluation of the condition of mar- 
riage because it was inevitably sexualized and distracted from the things of the 
spirit (Paul). On the other the need to legitimize a social form necessary for the 
continuation of the species and for the containment of sexual drives, seen as 
otherwise destructive (Augustine). Furthermore, there was also the acknowl- 
edgement of its naturalness.9? This derives not only from the biological pur- 
pose of the union, but also from the universality of copulation and raising of 
offspring, applicable to people of the past and present and even to different 
animal species, and within the natural inclinations of human beings (ideas 
going back to the definition of Ulpian.)®! None of the three attitudes ever 


57 Francisco Valles, Commentaria illustria, in Cl. Galeni Pergameni libros subsequentes. De 
locis patientibus libri sex cum scholiis Francisci Vallesii (Cologne: 1592), lib. 6, 1033. 

58 Sánchez, Disputationes, lib. 9, 17, n. 19, 224. 

59 Alfieri, Nella camera, 347-368. 

60 Sánchez, Disputationes, lib. 2, 29, 168-172. 

61 Diego Quaglioni, “‘Sacramenti detestabili’: La forma del matrimonio prima e dopo 
trento,” in Matrimoni in dubbio: Unioni controverse e nozze clandestine in Italia dal XIV al 
XVIII secolo, eds Silvana Seidel Menchi and Diego Quaglioni (Bologna: 2001), 75-79. 
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disappeared. However, it was in particular the latter conception, already dear 
to Aquinas, that was developed and consolidated in Spanish scholasticism. 

Mankind is not simply, as Aristotle stated, a political animal. He is also, per- 
haps above all, a conjugal animal. The two characteristics are not contradic- 
tory. Conjugal, like political, in fact means “civil.” This is the function of the 
spouse-father, who not only gives the child the worldly existence, but also the 
substance of life, this being an education in how to live. For this to be achieved, 
a long period must be guaranteed, accompanying the growth of the offspring 
in a situation of stability. It is also necessary that the primary male function is 
complemented by the female alterity, recognized as essential though relegated 
to a domestic silence, suited to her nature. Men and women need each other 
in turn, because they are weak by nature. Their weakness is the natural cause 
for their gregariousness, which finds in marriage its perfect expression. This 
was the role of the human being in marriage as presented by the Relectio pro- 
nounced by Vitoria in January 1531. The contingent cause for the work was the 
affaire raised by Henry vii, who intended to break his marriage, without male 
heirs, to Catherine of Aragon. A commission of the University of Salamanca, 
of which Vitoria was a member, considered the issue on the request of Queen 
Isabel, mother of the wife in question. Vitoria's pupils requested him to dedi- 
cate the annual Relectio to this theme, perceived as a pressing contemporary 
issue. The aim of the Relectio de matrimonio was to demonstrate the reasons 
for the indissolubility of marriage. Vitoria demonstrated that it was so deeply 
rooted in the needs of humankind as to be indisputable. Although the treatise 
focuses mainly on the psychological and civil dimensions of marriage, and the 
bodily aspects do not occupy a significant place, the physical component of 
the tie is nevertheless seen to be crucial. Not only is it inevitable, given the 
weakness of humankind, not only did it characterize the bond of the first two 
human beings (Adam said when he saw Eve: "This at last is bone of my bones 
and flesh of my flesh," Gen. 2: 23), but it is also functional to establishing the 
formal bond. It is a sexual deed by which the spouses seal their will to con- 
sign to each other the rights to their bodies. After this carnal act, which has 
the psychological premise of consent, the bond is in the hands of God. If no 
human power can break it, neither can it force people to contract it. So that the 
commercium matrimoniale can take place, the spouses must be invicem aman- 
tes (love each other). For as long as they can fulfil their reciprocal duties, the 
harmony of spirits is necessary. And once again, nobody can intervene, apart 
from God.*2 


62 Vitoria, Sobre el matrimonio, ed. and transl. Luis Frayle Delgado (Salamanca: 2005). On 
the marriage of Henry vi11, see also Tommaso de Vio, De coniugio regis Angliae cum relicta 
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In the Summa sacramentorum Ecclesiae (1561), which collects the ordinary 
classes of the year 1530-31, Vitoria deals with the sacrament of matrimony, this 
time starting from the Sententiae of Peter Lombard. Sexual morality is treated 
in the section with the significant title “de usu matrimonii." It is well known 
that in the scholastic episteme the use of things is understood as bound both by 
the function of the object used, and by the relationship that you have with the 
object itself.63 The sexual act is thus positive if subordinated to the reproduc- 
tive function, and only secondarily the sedative function (of concupiscence). 
It is not free of guilt if consumed for the latter purpose without there being 
prior efforts for alternative remedies, like fasting and prayer.** Also sinful, 
though only venially, is the conjugal act performed for pleasure alone,® as is 
the exchange of intimate affections if the purpose is not the procreative act,96 
or performance of the act during menstrual bleeding. On this, Vitoria deals 
with the issue in minute detail, from which there clearly emerges a hierarchi- 
cal arrangement within the couple. It is hypothesized that the husband wants 
to consummate, and that the wife has to find a means to dissuade him, but at 
the same time without inducing him into temptation of adultery and without 
being over explicit as regards to her bleeding state. Admitting her menstrua- 
tion would risk inducing displeasure in her husband; instead, she must behave 
in such a manner that between the two their amor grows. If she is unable to 
resist and defective offspring are born from the act, it is nevertheless better to 
create defective offspring than none at all.67 

The committed Thomist Pedro de Ledesma (1544-1616) was the first among 
the thinkers of Spanish scholasticism to dedicate a monograph to marriage 
intended to be exhaustive,6® and he adopted the same positions, not only 
redeeming the conjugal act of sinfulness, but also assessing it as good if aimed 
at procreation and the education of offspring.5? Once again the delectatio that 


fratris sui, 1530; Juan Ginés de Sepúlveda, De ritu nuptiarum et dispensatione, 1531; Juan 
Luis Vives, Non esse neque divino neque naturae iure prohibitum ... Apologia sive confuta- 
tio, 1532. 

63 Paolo Grossi, “La proprietà nel sistema privatistico della Seconda Scolastica,” in I| dominio 
e le cose: Percezioni medievali e moderne dei diritti reali, ed. Paolo Grossi (Milan: 1992), 
280-383. 

64 Vitoria, Summa sacramentorum Ecclesiae (Rome: 1567), n. 274, 300 (1st ed. 1561). 

65 Ibidem, n. 273, 299. 

66 Ibidem, n. 276, 301. 

67 Ibidem, n.278, 303-305. 

68 The Dominican Pedro de Ledesma was reader at the college of San Tomás in Ávila. His De 
magno matrimonii sacramento (Salamanca: 1592) was constructed around the issues that 
the Supplementum to the third part of the Summa by Aquinas dedicated to this theme. 

69 Ledesma, De magno, qu. 41, 2-28. 
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accompanies the act poses a problem, since it damages rationality, which is 
what essentially characterizes humankind."? The meaning of the term homo, 
universally applied to both sexes, appears however here only to refer to males. 
It is for the integrity of the male spouse that the theologian is concerned, when 
asking if the coniux who seeks the mulier because he is driven by the desire to 
satisfy himself commits a mortal sin.” It is a wish to guide male judgement 
that leads the theologian to recommend how a husband should interpret the 
silence of his wife. Since she is bashful by nature, she will never be capable 
of expressly requesting the conjugal duty, and so it is the husband's duty to 
deliver the same every time he thinks necessary.?2 

Tomás Sánchez proceeds along this line, with an inclination towards natu- 
ralizing conjugal sexuality, making it the axis around which the relationship is 
organized. It originates from the reciprocal consignment of the ius in corpus, 
according to which the sexual act is due every time it is sought, in compliance 
with the objective purpose of the thing requested. The sexual act must be such 
as not to hinder conception, or such as not to waste seed. The centrality of the 
purpose of the seminal substance — a purpose beyond the individual — has a 
dual consequence. On one hand, binding, because it is for this reason that the 
spouses are required to cohabitate and to render each other reciprocal favors, 
compliant with the natural characteristics of the sexes."? On the other hand, 
paradoxically, it amplifies the possibilities for gratification of the subject. The 
delectatio, traditionally problematic because it overturned the hierarchies 
which placed rationality in the highest position, now as never before could 
be enjoyed as long as it was accompanied by the reproductive process. Thus 
also caresses, kisses, embraces, looks, words, varied coital positions could be 
enjoyed without fear of committing grave sin, if aimed at the procreative sex- 
ual act.” As arbitrator of cases of conscience and scrutinizer of souls in the 
confessional, Sánchez runs through all the possible circumstances in which 
internal and external deeds might occur, thus expanding the range of possi- 
bilities for the expression of human sexuality (another paradoxical effect, this 
time of rhetoric, on practice). Indeed, did not the biology of the spirits and of 
the ubiquitous commotions, as discussed above, render the subject open to an 
infinity of stimuli? 


70 Ibidem, qu. 49 art. 1, 308-3n. 

71 Ibidem, art. 6, 333-337. 

72 Ibidem, art. 5, concl. 2, 326. 

73 Sanchez, Disputationes, lib. 7, 92-94, 329-346; lib. 9, 4, 181-186. 

74 Ibidem, lib. 9, 44, n. 13, 311: "Matrimonium omnes has delitias excusat a mortali." 
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The renewed interest in Galen's medicine also introduced a new element: the 
importance of female pleasure. Hippocratic-Galenic medicine attributed to 
women a seed of some utility for the generative process. Though there was no 
certainty about it being indispensible, Sánchez preferred not to run the risk 
of wasting it. Thus, he indicates as not only probable, but necessary, that the 
woman seeds (seminet) such that the marriage can be said to be consummated 
and the spouses can become una caro.”? But further, he recommends that this 
comes about simultaneously with the husband, to encourage conception.76 
The purpose is not the satisfaction of a subjective right to use of the body: the 
sexual act is instead perceived as the basis of the bond, defined as amicitia.”” 

This is one of the rare passages in which the author mentions the sentimen- 
tal component of the marriage bond. For the Spanish scholastic authors cited 
here, love does not appear to be a significant element in the formation of a 
matrimonial pact. The subjective dimension is certainly an important factor in 
the establishment of the bond, in the sense that, especially after the Council 
of Trent, explicit consent is requested from the betrothed before contracting 
matrimony. An act of the intellect is required, one that decides, along with 
the disposition of the will to enter into obligation, processes for which the 
rational soul is responsible and to which the theologist dedicated extensive 
disquisition.’8 Sentiments, attributed in scholastic psychology to the sensi- 
tive faculty of the soul, were certainly acknowledged as having the capacity 
to influence choices. However, their role was not considered a crucial one as 
to the formation of the marital bond and they were not discussed in detail. 
Their presence or absence is not morally relevant to the extent of deserving a 
casuistic problematization, unlike, as seen above, the case of pleasure,”? since 
the latter is capable of triggering physiological processes that transcend the 
will of the person and catapult them outside of themselves, together with the 
seminal humors. Once again, biology appears to be assigned dominant weight 
by the regulators, along with a preoccupation for a corporeality understood as 
extremely susceptible and ready to react, that needs to be channelled into the 
containing lattice of the institution of marriage. 


75 Ibidem, lib. 2, 21, n. 11, 158. Sánchez recalls also the academic physician Cristóbal de Vega, 
commentator of the Galenic corpus, and the De semine (Opera medicinalia, Sanlucar de 
Barrameda: 1576) by Pedro de Peramato, doctor to the Duke of Medina Sidonia, head of 
the Armada in the disaster of 1588. 

76 Sánchez, Disputationum, lib. 9, 17, n. 8, 222. 

77 Ibidem, lib. 7, 65, n. 14, 218. 

78 Ibidem, lib. 1, 8, 28-33. 

79 Azor includes delectatio in the list of the affectus of the soul, together, among others, with 
amor. See Institutiones, lib. 3, cap. 1-19, 163A-190B. 
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In the prologue of his commentary on Prima pars of the Summa by Thomas 
Aquinas, Francisco de Vitoria claimed that “sacred theology has no limits.”80 
Every man, he explained, can take advantage of it. Guided by theology, he will 
find it easier to reach the ultimate goal of all rational creatures: living accord- 
ing to reason, striving for the beatifying vision of God. Concluding this chapter, 
we can dare to suggest that for Vitoria there was no threshold that theology - at 
the height of its prestige and involvement with politics — could not cross. The 
case of marriage is particularly telling: being the institute regulating the pri- 
mary cell of society — at the intersection of the individual and the relational, 
the sacred and the mundane, the spiritual and the corporeal — marriage pro- 
vided theologians with potentially endless possibilities of regulation follow- 
ing the boost of historical contingency (such as the divorce of Henry vit, the 
Lutheran schism, or the Council of Trent). This chapter has given particular 
attention to the treatment of the sexual body and its uses, the treatment of the 
occult space of sensations and pleasures and the subtle movements of will and 
desire, in order to show how this 'omnivorous' theology was able to give a name 
to the most intimate and ineffable human experiences. In rationalizing human 
experience and putting it into a precise anthropological model, theologians 
made use of a heterogeneous system of disciplines, some of which, such as 
medicine, were excluded from the canon of theological auctoritates. 

At the time of its renaissance in Iberian universities, medicine appeared to 
be useful for the biological grounding of an institute such as marriage, which 
made procreation its raison détre. This chapter has tried to bring out some of 
the explicit and implicit connections between biological knowledge and the 
theological and juridical discourse on marriage, giving priority to one of the 
most renowned authors, Tomás Sánchez. The preliminary investigation in this 
chapter calls for further interdisciplinary collaborations (such as of history of 
medicine and history of law) and extension to other scholastic thinkers. 

The institution of marriage is continuously given new meanings, its nature 
being a matter of dispute and debate in societies. This topic needs to be 
explored further in the light both of the complex nature of scholastic knowl- 
edge and of contemporary sensibilities. The affective dimension is given more 
and more importance for the justification of the knot tied by two individu- 
als, to the extent that the dignity of marriage is now extended to the union 


80 “Sacra theologia non habet limites,” cited in Ricardo García Villoslada, La universidad de 
París durante los estudios de Francisco de Vitoria (Rome: 1938), 24 On the all-compassing 
expansion of early modern theology, see also S. Tutino, Uncertainty in Post-Reformation 
Catholicism. A History of Probabilism (Oxford: 2018). 
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of individuals of the same sex that love each other, and regardless of their 
“natural” procreative capacity. Moreover, the meaning of the latter is contin- 
uously questioned by evolving reproductive technology. This phenomenon 
will invariably put new questions and challenges to scholars and will lead to 
renewed examination of the role of the body and the importance of feelings in 
scholastic discourse on marriage. 
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CHAPTER 12 
Casuistry and Probabilism 


Rudolf Schuessler 


1 Introduction 


Casuistry and probabilism are characteristic manifestations of early modern 
scholasticism. Casuistry, a practice of case-directed moral reasoning, reached 
its all-time highwater mark in the 17th century. Its complex methods matured 
over a long gestation period, beginning in the Middle Ages and undergoing 
further innovative refinement in the 16th century. Probabilism, in the present 
sense of the term, is a scholastic doctrine of the guidance of consciences and of 
legitimate choice of opinion. Probabilism, as is to be explained below, permits 
the adoption of any sufficiently justified opinion, even though other opinions 
might be considered more justifiable. Its roots date back to the Middle Ages, 
but probabilism in its full form is a (late) 16th-century innovation on which 
the subsequent boom of casuistry was built. This boom period is often referred 
to as high casuistry” It would be wrong, however, to reduce probabilism to a 
handmaiden of casuistry. The doctrine has had wide-ranging implications for 
the discourse of conscience, for the understanding of human freedom, and for 
epistemology. Towards the middle of the 17th century, theologians with a back- 
ground in mathematics and natural sciences, rather than specialized casuists, 
investigated the epistemological implications of probabilism in depth. The 
present chapter will reflect this wider perspective. 

Casuistry and probabilism are linked to the Spanish scholastics in differ- 
ent ways. The general flourishing of Spanish scholasticism in the 16th century 
profoundly inspired the development of early modern casuistry, although 
it did not trigger all of the relevant phases of its development. Some of the 
greats of Spanish scholasticism contributed to the rise of casuistry: Martín 
de Azpilcueta (1491-1586), Francisco de Toledo (1532 -1596), Juan Azor (1535- 
1603), Tomás Sánchez (1550-1610), to name but a few. The 'high casuistry' of 
the 17th century was less predominantly a Spanish affair than a concomitant of 
the Catholic Reformation/Counter-Reformation throughout Catholic Europe. 
Probabilism was conceived by Bartolomé de Medina (1527-1580), a Dominican 
professor at the University of Salamanca, in 1577. Its early theoretical devel- 
opment was mainly driven by Spanish scholastics, such as Francisco Suárez 
(1548-1617), Gabriel Vázquez (1549-1604), and Juan de Salas (1553-1612) — who 
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were all Jesuits. In the 17th century, the further development of probabilism 
became internationalized. Yet even in the second half of the century, during 
the most heated phase of the debate on probabilism, Spanish authors contrib- 
uted considerably on both sides of the debate. 

The first section of this chapter provides a general outline of casuistry and 
delineates its roots in the medieval guidance of consciences. The following sec- 
tion on early modern casuistry highlights high casuistry, the most elaborate 
form of case-specific moral reasoning ever developed. Then probabilism is dis- 
cussed, a doctrine which widened the horizon for reasonable opinion choice, 
thus justifying the diversity in high casuistic case treatments. Probabilism's 
implications reach far beyond casuistry, preparing the ground for in-depth 
analyses of moral choice, the choice of opinions, and opinion pluralism in 
general. Most of these far-reaching implications can be gleaned from early 
modern justifications of probabilism. Since probabilism unfolded dynamically 
and became the subject of heated debates in the 17th century, it is important 
to distinguish periods of its development. A final section offers an overview of 
casuistry and probabilism as well as suggestions for further research. 


2 Casuistry 


24 General Discussion and Medieval Roots 

The term 'casuistry' has a variety of meanings that are all built on forms of 
case-based reasoning. A well-known example is the case-based approach of 
Anglo-American jurisprudence, which is an influential model for a new and 
budding casuistry in contemporary practical ethics.! Another example is moral 
and legal casuistry in the scholastic tradition.? One commonality between the 
two examples derives from the insight that right, concrete actions or decisions 
in law and morality usually depend on varying circumstances. Hence, legal 


1 Albert Jonsen, “Casuistry as Methodology, Theoretical Medicine 12 (1991), 295-307; Richard 
Miller, Casuistry and Modern Ethics (Chicago: 1996); Carson Strong, “Critiques of Casuistry 
and Why They Are Mistaken,” Theoretical Medicine 20 (1999), 395-411. 

2 Serge Boarini (ed.), La casuistique classique: Genese, formes, devenir (Saint-Étienne: 2009); 
Harald Braun and Edward Vallance (eds), Contexts of Conscience in Early Modern Europe 
15001700 (Aldershot: 2004); Sara Di Giulio and Alberto Frigo (eds), Kasuistik und Theorie des 
Gewissens: Pascal bis Kant (Berlin: 2020); Carlo Ginzburg and Luca Biasori (eds), A Historical 
Approach to Casuistry. Norms and Exceptions in a Comparative Perspective (London: 2019); 
Pierre Hurtubise, La casuistique dans tous ses états (Ottawa: 2005); Albert Jonsen and 
Stephen Toulmin, The Abuse of Casuistry (Berkeley: 1988); Edmund Leites (ed.), Conscience 
and Casuistry in Early Modern Europe (Cambridge: 1988); Rudolf Schuessler, The Debate on 
Probable Opinions in the Scholastic Tradition (Leiden: 2019); Miriam Turrini, La coscienza e le 
leggi (Turin: 1991). 
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and moral practical reasoning must ultimately fall back on specific cases, as it 
cannot often simply be based on undifferentiated rules or principles without 
falling prey to moral error. This insight led to early forms of moral casuistry 
in antiquity.? Yet it was medieval scholasticism that initiated a continued and 
increasingly systematic tradition of casuistry in law and morality. Sidelining 
jurisprudence, we will mainly focus on the later stages of this process in moral 
theology (that is, the discipline that covered most of practical ethics in early 
modernity). Scholastic moral casuistry, including its label as ‘casuistry’, grew 
out of considerations of cases of conscience (casus conscientiae) in Christian 
confessional practices in relation to concrete questions of sin or sin avoidance. 
This practice led to a written documentation of cases of conscience in a flour- 
ishing confessional literature. Though we will not discuss the differentiated 
theoretical treatment of conscience in the scholastic tradition, conscience 
plays an important role due to its responsibility for moral guidance in particu- 
lar questions of agency. In the mainstream scholastic view, conscience derives 
concrete practical judgments from general principles, laws, or precepts by 
taking account of middle-level moral opinions and contingent circumstances. 
Such derivations require prudence, so that uneducated persons and those with 
less practical wisdom need guidance by experienced counselors.* 

As already mentioned, cases of conscience were primarily concerned with 
the avoidance of sin. Since sinning represents an individually imputable trans- 
gression of divine laws or precepts, moral casuistry dealt with prohibitions, 
commandments, and permissions rather than with virtuous actions in a nar- 
row sense. In a wider sense, virtues such as justice, of course, played an import- 
ant role in the medieval and early modern confessional culture, and counsel 
(consilium) on how to act virtuously was a standard concomitant of a confes- 
sor's activity? Even under the heading of particular virtues, however, cases of 
conscience usually dealt with prohibited, commanded, or permitted actions, 
and counsel was subordinate to getting it right on the deontic level. 

The complex scholastic model of deductive judgments of conscience (as 
Aristotelian practical syllogisms) engendered the view that such judgments 


3 The law-based religions of Judaism and Islam also developed forms of casuistry, but these 
traditions will not be discussed here, given the focus of the present volume. Ancient casu- 
istry is addressed in Kenneth Kirk, Conscience and Its Problems (London: 1936), Jonsen and 
Toulmin, The Abuse of Casuistry. 

4 On scholastic models of conscience, see Douglas Langston, "Medieval Theories of 
Conscience," in Stanford Encyclopedia of Philosophy, ed. Edward N. Zalta, http://plato.stanf 
ord.edu/entries/conscience-medieval/; Kenneth Kirk, Conscience; Leites, Conscience and 
Casuistry. 

5 See Alexander Murray, “Counselling in Medieval Confession,” in Handling Sin: Confession in 
the Middle Ages, eds Peter Biller and Alastair J. Minnis (Woodbridge: 1998), 63—77. 
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were best adjudicated by experts with training in logic, theology, and at least 
some jurisprudence. Ordinary confessors — albeit not only confessors — usually 
needed guidance from expert moralists, who frequently evaluated problem- 
atic cases in detailed reports. A merchant, for instance, could (to some extent) 
insure himself against moral accusations by obtaining an expert opinion that a 
given economic activity was not sinful. From the 13th century onward, confes- 
sors also found support in handbooks (summae confessorum), which summa- 
rized the basics of their trade. Most medieval handbooks were lexica for key 
concepts of confessional practice. They were not yet compilations of cases of 
conscience as was the case in the 17th century. Nevertheless, the complexity of 
medieval approaches to practical morality grew over time, culminating in the 
15th century. This late flourishing of medieval moral casuistry illustrates the 
smooth transition to its early modern successor." 

Given the inductive methodology of modern moral casuistry inspired by 
Anglo-American legal methods, it should be emphasized that scholastic casu- 
istry was not inductive in the same way. Inductive case-based reasoning pro- 
duces general moral guidelines based on a consideration of cases. Scholastics, 
in contrast, assessed cases of conscience top down, presupposing a general, 
abstract, reason-based framework of laws. This framework, including the rules 
it applied, was independent of specific cases. Casuistic reasoning hence helped 
to address the problems of top-down moral reasoning. It determined the inter- 
play of different principles and rules, and tried to assuage conflicts between 
them, ultimately suggesting a principle- or rule-based solution. 

The virtue of prudence (or equity) was extremely important in this respect. 
Yet reference to prudence does not tell us nearly enough about how scholas- 
tic authors dealt with conflicting rules and opinions. Complex deductions of 
conscience in practical matters were usually fallible and contentious due to 
their complexity, which was recognized early on. Hence, the evident truth 
of the highest moral principles (the principles of natural law or right rea- 
son in scholasticism) did not translate into certain and fail-safe solutions 


6 Leonard Boyle, "Summae confessorum,” in Les genres littéraires dans les sources théologiques 
et philosophiques médiévales, ed. Robert Bultot (Louvain-la-Neuve: 1982), 227-37; Abigail 
Firey (ed.), A New History of Penance (Leiden: 2008); Pierre Michaud-Quantin, Sommes de 
casuistique et manuels de confession au moyen áge, XII-XVI siécles (Louvain: 1962); Joseph 
Goering, "The Internal Forum and the Literature of Penance and Confession," in The History 
of Medieval Canon Law in the Classical Period 140-1234, eds Wilfried Hartmann and Kenneth 
Pennington (Washington D.C.: 2008), 379-428. 

7 On scholastic perceptions of the flourishing of casuistry, see the list of classics of this disci- 
pline from different periods in Juan Azor, Institutiones morales (Cologne: 1602), tom. 1, lib. 2, 
cap. 14; Schuessler, Debate on Probable Opinions, 192. 
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for problematic cases of agency. For this reason, the application of rules for 
decision-making under moral uncertainty became characteristic of scholastic 
casuistry. Generally, scholastic theologians distinguished two contexts in this 
respect? The first context was that of a truth-directed choice of an opinion 
from a variety of diverging scholarly opinions. Scholastics accepted proba- 
bility (see the section on probabilism) as guide to truth where certainty was 
not obtainable. Truth-directed choice meant that an agent could choose the 
opinion that appeared most probable to her or him from a set (varietas) of 
probable, that is, prima facie eligible opinions. This option was not available 
if an agent was in doubt about the truth or greater probability of alternative 
opinions. In this second context, doubt (dubium) specifically signified an equal 
balance of reasons or the absence of reasons for and against the truth of a 
proposition. Truth-directed choice was obviously not possible in such a stand- 
off, and agents were then instructed to choose the safer side (tutior pars). The 
safer side was more remote from sin, that is, it amounted to a smaller sin if in 
retrospect it turned out to be sinful at all (it implied not a lower probability 
of sin, otherwise we would be back at truth-directed choice). A retrospective 
identification of an action as sinful could result from the view of a confessor, 
an authoritative decision of the Church — or from God on Judgment Day. Note 
that the understanding of doubt as equally balanced uncertainty specifically 
pertained to demands of moral risk aversion, in other areas of scholastic dis- 
course “doubt' could have a wider and more unspecific meaning. 

On the whole, the medieval two-context approach to the choice of opinions 
allowed an agent either to follow the opinion she or he regarded as most proba- 
ble in a set of alternatives or, if the agent professed doubt, the one that seemed 
safest in the sense described above. There was thus no authoritative demand 
to be maximally morally risk-averse in general. The alternative propositions, 
which were at hand as premises of actions, were called opinions because they 
usually were the opinions of disagreeing experts in law, theology, and ethics. 
Note that an individual's adoption of an opinion does not imply that it is held 
true by the agent. The requirement to abide by an opinion (opinionem sequi) 


8 James Franklin, The Science of Conjecture (Baltimore: 2001); Ilkka Kantola, Probability and 
Moral Uncertainty in Late Medieval and Early Modern Times (Helsinki: 1994); Schuessler, 
Debate on Probable Opinions. For the restriction of a demand of risk aversion to equally bal- 
anced doubt, see Franklin, Science of Conjecture, 67; Schuessler Debate on Probable Opinions, 
chap. 1, and Silvester Mazzolini (de Prierio), Summa summarum quae Sylvestrina dicitur 
(Strasbourg: 1518), verbum "dubium", qu. 2, prima: “Sed tamen intellige quod si debet casus 
quod opinio securior sit minus probabilis notabiliter non est eligenda necessario: quia [...] 
cessat ratio dubii." 
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might be satisfied if the opinion is accepted as a premise for action without 
assent. 

Accordingly, a differentiated system of rules for the management of moral 
uncertainty was institutionalized in the Middle Ages, supplying the tools for 
solving cases of conscience. The term 'casuistry' and its cognates are of early 
modern origin, and it was apparently first applied in the 17th century as a des- 
ignation for specialists of cases of conscience (casuistae).? Medieval experts 
on issues of conscience were far less specialized than Baroque casuists, and it 
is somewhat of a stretch to apply the term 'casuistry' to medieval practices. On 
the other hand, a visible continuity exists between medieval and early modern 
cases of conscience, and both diverge from the main modern understanding 
of moral casuistry. 


2.2 Early Modern Casuistry 

Scholastic treatments of cases of conscience underwent significant alterations 
in early modernity. The revival and redirection of scholastic thought around 
the beginning of the 16th century, which gave rise to a distinct early modern or 
‘second’ scholasticism, also pertained to the discourse of conscience.! Much 
of early modern scholasticism proliferated from the Iberian Peninsula — this 
pivotal moment is the subject matter of this book. It would be wrong, how- 
ever, to assume that early modern casuistry was an exclusively Spanish affair. 
Spanish scholastics, in particular from the School of Salamanca, created 
some of the most important theoretical innovations in the history of scho- 
lastic casuistry (see the section on probabilism), and their dominance during 
the Spanish siglo doro in the 16th century is undisputed. Nevertheless, Paris, 
Padua, Cologne, and Tübingen are also considered birthplaces of early modern 
scholasticism, and the advances of Catholic casuistry and moral theology were 
geographically very diverse in the 17th and 18th centuries. 

The first half of the 16th century saw the appearance of new books on 
confession, which generated new trends in casuistry. Medieval lexica, of 
which Silvester de Prierio's Summa summarum (1515) was the last major one, 
opened the door for problem-oriented manuals of confession. Martín de 
Azpilcueta's (aka Dr. Navarrus) Manuale sive Enchiridion confessariorum was 
outstanding in this respect, followed by a wave of instructors' manuals on 
issues of conscience, as moral theology was institutionalized as theological 


9 To the best of my knowledge, the word 'casuist' was first used in print by Jérémie du Ferrier 
in Le Catholique d'estat (Paris: 1626), 14. Reference to casuists is made regularly thereafter. 

10 juan Belda Plans, La escuela de Salamanca (Madrid: 2000); Carlo Giacon, La Seconda sco- 
lastica, 3 vols (Milan: 1944-50). 
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sub-discipline in the 16th century.!! Part of this process was an increasingly 
detailed normative treatment of different areas of moral conduct. Economic 
activity, or any activity to which contract law applied, was thoroughly dis- 
cussed from a moral perspective in new treatises “on justice and rights” (de 
iustitia et iure), building on the teachings in Aquinas's Summa Theologiae (in 
particular part 11-11). The first such treatise was written by Domingo de Soto 
(1494-1560) in Salamanca, followed by the first Jesuit treatment of the sub- 
ject by Luis de Molina (1535-1600).!? Marital and sexual issues were analyzed 
in depth at the end of the 16th century in Tomás Sánchez's De matrimonio.!3 
Juan Azor's Institutiones morales was the first textbook on the new discipline 
of moral theology.!* 

The Baroque boom of moral casuistry was even more strongly influenced by 
reformist endeavors in Catholicism and the fight (aka Counter-Reformation) 
against the Protestant Reformation. The Council of Trent called for strenuous 
efforts to be made to strengthen clerical training, often implemented by new 
model bishops (such as Carlo Borromeo in Milan) and new orders (such as 
the Jesuits).!? Group discussions on cases of conscience took place at bishops' 
residences or cathedral schools. This was by no means a new phenomenon, 
but the regularity and wide spread of such discussions became characteristic 
of the Catholic Reformation. Cases of conscience and proposed solutions were 
often written down and later compiled into extensive compendia. Chairs of 
casuistry at theological colleges were also a new phenomenon. The first spe- 
cialized professorships for casuistry in the Jesuit Order, where future priests 
and theologians could study case-oriented moral reasoning, were established 
in 1547.16 Together with doctrinal innovations to treat contentious moral cases 
(above all, probabilism), these developments marked the beginning of a period 


11 John Mahoney, The Making of Moral Theology (Oxford: 1987); Jean-Louis Quantin, 
“Catholic Moral Theology 1550-1800,’ in The Oxford Handbook of Early Modern Theology, 
1600—1800, eds Ulrich L. Lehner, Richard A. Muller, and A.G. Roeber (Oxford: 2016), 119-134. 

12 On treatises “De iustitia et iure" see Wim Decock, Theologians and Contract Law 
(Leiden: 2013); Rudolf Schuessler, “The Economic Thought of Luis de Molina”, in 
A Companion to Luis de Molina, eds Matthias Kaufmann and Alexander Aichele 
(Leiden: 2014), 257-288. 

13 On Sánchez's views on marriage and sex, see Fernanda Alfieri, Nella camera degli sposi 
(Bologna: 2010). 

14 Azor, Institutiones morales; Tomás Sánchez, Disputationum de sancto matrimonio sacra- 
mento (Antwerp: 1607). 

15 On the Catholic Reformation or Counter-Reformation, see, e.g, Robert Bireley, The 
Refashioning of Catholicism 1450-1700 (Washington D.C.: 1999); Ronnie Po-Chia Hsia, The 
World of Catholic Renewal 1540-1770 (Cambridge: 2005). 

16 See Giancarlo Angelozzi, “L'insegnamento dei casi di coscienza nella pratica educativa 
della Compagnia di Gesù,” in La “Ratio Studiorum," ed. Gian Paolo Brizzi (Rome: 1981), 
121-162. 
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of high casuistry' (roughly from 1580 to 1700), in which case-oriented morality 
reached its historical apogee, never to be surpassed thereafter. 

The high watermark of moral casuistry are voluminous collections of cases 
of conscience, providing an archive of acceptable solutions for problems of 
conscience. The Sicilian Theatine Antonino Diana's Resolutiones morales 
(1633) is the most comprehensive case collection ever written, containing 
roughly 20,000 cases on nearly all subjects of practical moral theology. From 
a modern point of view, the majority of cases relate to issues of applied ethics 
(in medicine, war, economic issues, clerical conduct, and family relations) and 
are not concerned with immediate problems of faith (e.g., heresy). Differences 
in opinion regarding the solutions of cases of conscience are included in the 
handbook, so that the reader can select from a plurality of acceptable solu- 
tions. This is attributable to the fact that Diana's handbook is a meta-collection 
of cases, merging the content of other case collections. In general, however, 
Baroque confessors' manuals were not primarily case collections. New types 
of manuals instructed confessors and moral theologians in a concise manner 
about theological issues they had to know in their field of work, often (but 
not always) neglecting the ramifications of academic debates. (This apparent 
'superficiality' was criticized by early modern critics of casuistry, but also by 
many moral theologians who had developed the background theories for casu- 
istic judgment). No uniform structure exists for confessors' manuals, which 
could take the alphabet, the sacraments, the Decalogue, the seven virtues, or 
some mixed structure as principle of organizing their content. Some (but again 
not all) manuals add cases after a general discussion of an issue. Francisco de 
Toledo's Summa casuum conscientiae (1599) and Antonio Escobar y Mendoza's 
Liber theologiae moralis (1644) are good examples for this approach. Only the 
first two waves of early modern confessors' manuals and specialized treatises 
of moral theology were predominantly written by Spanish scholastics. Both 
genres became fully international in Catholic Europe around 1620. 

The accusation of laxism, i.e., of a loose and all too permissive morality, is 
one of the main criticisms against high casuistry.!” The best-known contem- 
porary condemnation of high casuistry, namely Blaise Pascal's Lettres provin- 
ciales (1656), should not be accepted at face value.!$ Pascal’s skillful polemic 
succeeds in distorting the rationale behind casuistry and highlights the most 


17 Ignaz Dóllinger and Franz Reusch, Geschichte der Moralstreitigkeiten in der rómisch- 
katholischen Kirche seit dem 16. Jahrhundert (Nördlingen: 1889); Massimo Petrocchi, Il 
problema del lassismo nel secolo XVII (Rome: 1953); Jean-Pascal Gay, "Laxisme et rigor- 
isme,” Revue des sciences philosophiques et théologiques 3 (2003), 525-548. 

18 Blaise Pascal, The Provincial Letters (Harmondsworth: 1982). 
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misunderstandable cases from a vast field of activity. The bizarre or com- 
ical cases he documented might have been taken from confessors' manuals, 
but reality does in fact produce bizarre and on occasion ridiculous cases. 
The Counter-Reformation's demand that ordinary people be taken seriously 
implied that these cases were also considered by a confessor. 

The cliché of casuistry as a seedbed of moral laxity conflicts with another 
widespread image that portrays Catholic casuistry as an instrument of con- 
trol, designed to assist hierarchical policies of social discipline and moraliza- 
tion.? The tension between these contradictory accusations helps us better 
understand the complexities of high casuistry and the Counter-Reformation 
in general. Casuistry was certainly not a straightforward instrument of control. 
Control was just one of its uses, anchored in the role of the confessor as judge 
or "doctor of the soul" (medicus animae), who excises moral errors or heresies 
like tumors. Confessors, on the other hand, could also assume the role of attor- 
ney for their clients.?? They could (and often did) defend their clients' views 
and actions against hierarchical attempts at control. More than a few text- 
books of moral theology explicitly instructed confessors not to impose their 
own moral views (and be it of the demands of the Church) on penitents who 
held probable moral views of their own.?! On the contrary, confessors were 
called upon to permit probable moral views of penitents even if they did not 
share them. Moreover, the medical role of the confessor was not limited to 
surgery. A scholastic "doctor of the soul" was not only called upon to excise but 
also to apply mild discursive therapy to cases of unreasonable moral concerns 
(scrupulositas).?? Casuistry as such was thus a multi-purpose tool, and any bias 
towards control, if there was one, is attributable to its users' strategies and 
objectives. The strategies of the Counter-Reformation were not uniform in this 
respect. Baroque casuists explicitly distinguished between strict and benign 


19 See, e.g., Adriano Prosperi, Tribunali della coscienza (Turin: 2009); Thomas Tentler, "The 
Summa for Confessors as an Instrument of Social Control," in The Pursuit of Holiness 
in Late Medieval and Renaissance Religion, eds Charles Trinkaus and Heiko Oberman 
(Leiden: 1974), 103-26. 

20 See the quote from Bonfigli on the many jobs of a confessor in Turrini, La coscienza, 
203: “hora far officio di medico, hora di giudice, hora di padre, et hora d’avocato.” 

21 On the long scholastic debate, whether a confessor ought to absolve a penitent who held 
a probable opinion that contradicted the confessor's own opinion, see Schuessler, Debate 
on Probable Opinions, 419. 

22 See, e.g., Jean Delumeau, Le péché et la peur (Paris: 1983); Sven Grosse, Heilsungewissheit 
und Scrupulositas im spáten Mittelalter (Tübingen: 1994). 
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strategies of moral guidance (via rigorosa vs. via benigna).?? Hence, the carrot 
played a no less important role than the stick in the confessional — as well as 
for the regaining of souls for Catholicism. The promise of an easier morality 
in Catholicism than in Calvinism might, of course, also seem like a strategy of 
control, but it differs from the familiar image of heavy-handed control based 
on threat and fear, which still dominates the image of Counter-Reformation 
strategies of moral guidance. 

The flourishing of casuistry in the 17th century was not confined to the 
Catholic sphere. Parallel to the rise of Catholic high casuistry, a Protestant 
casuistry also began to bloom. Notable works of casuistry can be found in 
Calvinism, Puritanism, Anglicanism, and Lutheranism.?* The first such works 
appeared in the late 16th century, roughly at the time when scholasticism in 
general regained ground in the Protestant world. Protestant casuistry and 
scholasticism suffered rapid decay after the turn to the 18th century, although 
cases of conscience, of course, continued to be discussed by Protestant theo- 
logians. The casuistry of the Protestants was influenced by Iberian scholasti- 
cism, and some authors record Catholic sources and debates with remarkable 
openness. At the present state of research, however, parallels and differences 
between Catholic and Protestant casuistry cannot be reliably summarized. 
It may suffice to mention that in the 17th century large collections of cases 
of conscience were also produced on the Protestant side.?? Some works also 
discussed the moral and epistemological underpinnings of casuistry. Only a 
few of the more theoretical works engaged seriously with the works of their 
Catholic counterparts.?6 It can be said that Protestant casuistry was generally 
open to the use of probable opinions in moral theology and casuistry, favor- 
ing what on the Catholic side was called anti-probabilist and probabiliorist 
approaches. The only Protestant theologian who seems to have come close to 


23 How protagonists of the via benigna saw its history can be gleaned from Antonius Terillus, 
Fundamentum totius theologiae moralis (Leuven: 1669), qu. 29 and 31. For a general discus- 
sion, see Schuessler, Debate on Probable Opinions, 440. 

24  Oncasuistry in England, see, e.g., Henry McAdoo, The Structure of Caroline Moral Theology 
(London: 1949); Peter Sedgwick, The Origins of Anglican Moral Theology (Leiden: 2019). 
On Protestant casuistry on the continent, see Wilhelm Gass, Geschichte der christlichen 
Ethik, vol. 2 (Berlin: 1886); Benjamin Mayes, Counsel and Conscience: Lutheran Casuistry 
and Moral Reasoning after the Reformation (Góttingen: 2011). 

25 E.g, Ludwig Dunte, Decisiones mille (Erfurt: 1646); Andreas Prückner, Manuale mille ques- 
tionum (Nürnberg: 1668). 

26 For theoretical discussions, see, e.g., Friedrich Balduin, Tractatus de casibus conscientiae 
(Frankfurt: 1628); Jeremy Taylor, Ductor dubitantium (London: 1660). The Lutheran theo- 
logian Johann Adam Osiander, Theologia casualis (Tübingen: 1680) discussed the newest 
Catholic casuistry and moral theology. 
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probabilism is Georg Calixt (1586-1656).27 Otherwise, probabilism was sharply 
rejected by Protestant theologians. 


3 Probabilism 


In modern usage, the term 'probabilism' denotes all sorts of probabilistic (i.e., 
probability based) reasoning. In the present context, the meaning of probabi- 
lism is much narrower referring to a particular scholastic doctrine for choosing 
between alternative opinions. The problem of reasonably choosing one opin- 
ion from a plurality of opinions has been discussed since at least the 13th cen- 
tury.28 Usually, the diverging opinions were current or held by notable scholas- 
tic authors, and the question was which opinion might legitimately be believed 
or at least accepted as a premise for one's actions.?? For medieval scholastics, 
all divergent opinions were probable (probabilis) following Aristotle's notion 
of an endoxon as an opinion that was commonly or predominantly held, or 
defended by knowledgeable persons (We should therefore not apply modern 
interpretations of probability to the medieval usage of probabilis).30 The medi- 
eval mainstream rule for the truth-directed choice of opinions allowed prima 
facie the adoption of any probable opinion that the agent reasonably consid- 
ered to be more probable than any competing opinion. Toward the end of the 
Middle Ages at the latest, this permission contained a perspectival aspect. That 
is, the reasonableness restriction did not require the agent to regard the opin- 
ion of the "greater and better part” (maior et sanior pars) of experts as being the 
most probable, but legitimized an agent's own competent weighing of reasons. 

This approach prevailed roughly until the second half of the 16th cen- 
tury, when Bartolomé de Medina, a Dominican professor of theology at the 
University of Salamanca, introduced a startling new doctrine. In 1577, Medina 
claimed in his commentary on Aquinas's prima secundae (i.e., part 1-11 of the 


27 See Gass, Geschichte, 282; Georg Calixt, Epitome theologiae moralis (Helmstadt: 1662), 27. 

28 See Thomas Aquinas, Quaestiones quodlibetales (Rom: 1956), quodl. 3, qu. 4, a. 2, p. 47; 
Henry of Ghent, Quodlibeta (Louvain: 1961), quodl. 4, qu. 33. 

29 The expression for accepting an opinion is "opinionem sequi”, literally “to follow an opin- 
ion” It is often disputable in a context whether more than acting in accordance with an 
opinion is required. 

30 On the endoxon and medieval notions of probability, see Franklin, Science of Conjecture; 
Kantola, Probability and Moral Uncertainty; Rudolf Schuessler, "Probability in Medieval 
and Renaissance Philosophy” in Stanford Encyclopedia of Philosophy, ed. Edward N. Zalta, 
http://plato.stanford.edu/entries/probability-medieval-renaissance/. 
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Summa theologiae): “If an opinion is probable it may be followed, even if the 
opposite opinion is more probable.”3! 

Medina's claim formed the core tenet of a new approach to the choice of 
opinions, initially referred to as doctrina probabilitatis and later simply as 
probabilism — or “minus probabilism,” because it permitted the choice of a 
less probable opinion.?? Probabilism spread rapidly among Catholic moral 
theologians, almost becoming a new orthodoxy in the first half of the 17th 
century, before a wave of criticism accumulated in the century's second half. 
Probabilism proved not only to be controversial but was also easily misun- 
derstood, especially from a modern perspective. It is therefore advisable to 
approach Medina's claim with some care. 

It should first be noted that Medina does not claim that assent may be given 
to a less probable opinion (like the medieval scholastics before him, he explic- 
itly or implicitly assumes a situation in which the less probable opinion is still 
probable). Probabilism allows an agent to consider an opinion x as being more 
probable, but to act on the premise of non-x. This is the minimal sense of “fol- 
lowing an opinion” (opinionem sequi), whereas assent to an opinion entails 
holding the opinion for true. It is obviously epistemically problematic (if not 
impossible) to assent to an opinion which one considers less probable than 
its negation. Since “following an opinion” was in medieval theology often not 
clearly distinguished from holding it true, and in some cases a demand to hold 
an opinion true was also involved, epistemological problems soon caught up 
with the doctrina probabilitatis. They were explicitly dealt with in the middle 
decades of the 17th century (see below). For now, however, we will concen- 
trate on probabilism as a theory of legitimate action, and in this respect, a 
permission to follow a less probable opinion hardly seems problematic from 
a modern point of view. Modern standard theories of rational decision call 
for the maximization of expected value, and thus permit acting according to 
a less probable proposition if a greater value of the resulting consequences 


31 Bartolomé de Medina, Expositio in primam secundae Angelici Doctoris D. Thomae 
Aquinatis (Venice: 1580), qu. 19, a. 6, 464: “Si est opinio probabilis, licitum est eam sequi, 
licet opposita probabilior sit” (my translation). 

32 On probabilism see Thomas Deman, "Probabilisme, in Dictionnaire de théologie 
catholique 3/1 (Paris: 1936) 417619; Julia Fleming, Defending Probabilism The Moral 
Theology of Juan Caramuel (Washington D.C.: 2006); Robert Maryks, Saint Cicero 
and the Jesuits The Influence of the Liberal Arts on the Adoption of Moral Probabilism 
(Aldershot: 2008); Schuessler, Debate on Probable Opinions; Daniel Schwartz, "Probabilism 
Reconsidered: Deference to Experts, Types of Uncertainty, and Medicines,” Journal of 
the History of Ideas 75 (2014), 373-393; Stefania Tutino, Uncertainty in Post-Reformation 
Catholicism. A History of Probabilism (Oxford: 2018). 
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outweighs its lack of probability.33 Inasmuch, the introduction of a permission 
to act on the basis of less probable propositions should count as an import- 
ant step towards the modernization of rational decision-making under uncer- 
tainty. In fact, the first stirs of expected value in the modern sense occurred in 
the middle of the 17th century, when Pascal, Fermat, and Huygens introduced 
quantitative notions of probability (scholastic probability was not represented 
by numbers) and established the product of payoff and probability as the value 
of a game of chance.?^ 

Probabilism's possible role in the prehistory of the modern probabilistic rev- 
olution indicates that its significance is far more sweeping than simply being 
a tool of high casuistry, which is a received and still influential viewpoint. To 
be sure, Medina formulated his doctrine in a discussion on the workings of 
conscience. This context suggests that probabilism was mainly used to solve 
cases of conscience, and hence in casuistry. In fact, probabilism and its rivals 
probabiliorism (“a more probable opinion has ceteris paribus to be preferred 
to a less probable one"), and tutiorism (“only the safest opinion should be 
chosen") created a set of competing *moral systems" (systema moralis) at the 
end of the 17th century.?? These moral systems offered a spectrum of alterna- 
tive rules for choices of actions whose sinfulness was uncertain. Probabilism 
was usually considered the most permissive system, while tutiorism is at the 
other end of the spectrum, advocating choosing the safest option, that is, the 
option with the least sin potential, regardless of the probability of committing 
a sin. The pluralism implied by competing moral systems is characteristic of 
Catholic moral theology in the Baroque era. The Catholic Church never singled 
out a peculiar moral system as the uniquely right one and gave its confessors 
and religious orders freedom of choice between the different moral systems. 
It should be mentioned that tutiorism was a theoretical concept more than a 
widely practiced one. Some staunch Jansenists may have been almost literal 
tutiorists, but hardly anyone else in the Catholic world was prepared to fully 
disregard considerations of probability in practice. Probabilism, on the other 
hand, was practiced widely. The question, nevertheless, is whether it was in 
fact more than a tool of casuistry. 


33  See,eg, Edwin Jaynes, Probability Theory: The Logic of Science (Cambridge: 2003). 

34 Ian Hacking, The Emergence of Probability (Cambridge: 2006); Anders Hald, A History 
of Probability and Statistics and Their Applications before 1750 (Hoboken: 2003). For the 
scholastic contribution to the rise of modern probability, Schuessler, Debate on Probable 
Opinions, chap. 12. 

35 On moral systems, see Deman, “Probabilisme”; Schuessler, Debate on Probable 
Opinions, 145. 
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Several sources suggest that probabilism did indeed play a more significant 
role. Medina's probabilism does not merely address questions of conscience 
but relates also to the already mentioned medieval analyses of expert disagree- 
ment. Accordingly, the probable opinions to choose from could be positions 
in theological or philosophical debates as much as judgments of moral action. 
All this indicates that probabilism had a theoretical and, as we will see, episte- 
mological dimension that goes well beyond its uses in casuistry in the eyes of 
its most sophisticated advocates.he medieval roots of moral theology motivate 
the question whether Medina's probabilism was, indeed, as innovative as its 
author claimed. 

The scholastic custom of searching for roots of apparently new doctrines in 
older traditions prompted attempts to find precursors of Medina's teachings, 
above all in the works of Thomas Aquinas.?® In fact, the rapid spread of prob- 
abilism is a sign that it catered to pre-existing demand, but the rudimentary 
character of medieval discussions on the choice of opinions renders it difficult 
to move beyond speculation. Clearly, since the early 15th century agents were 
largely granted a fairly unrestricted choice of any probable opinion if held by 
some notable experts in questions that did not entail major risks for faith and 
morality?" Implicitly or explicitly, however, the deciding agent had to deem 
the chosen opinion as being more probable than its contenders. Against this 
background, it is not immediately clear why a permission to choose a less 
probable opinion should mark a decisive innovation. An agent could prima 
facie already choose a preferred probable opinion before probabilism became 
an established practice. It is conspicuous, however, that probabilism offers 
an elegant strategy for compromise or accommodation.*® Specifically, it cre- 
ates the possibility to accept the views of relevant others (today we refer to 
them as stakeholders) as being more justified (i.e., more probable) than the 
agent's plans or actions, while at the same time vindicating the agent's deviant 
choice. Alternatively, it justifies compliance with the views of others, without 
stopping to consider one's own opinion as better founded. In these ways, both 
sides gain something from the application of probabilism, and a few examples 


36 See Jacques de Blic, “Barthélémy de Medina et les origines du probabilisme,"Ephemerides 
Theologicae Lovanienses (1930), 46-83, 264-291. 

37 The main instigator of this development was Jean Gerson: see Brian McGuire, Jean Gerson 
and the Last Medieval Reformation (University Park Pennsylvania: 2005). 

38  Theuseofprobabilism for accommodation can easily be misunderstood. Accommodation 
is often understood as giving in to the demands of a dominant force, and thus as being a 
strategy of submission. Probabilism, however, allots something to both sides. This implied 
balance leads to a double-edged quality of probabilism, which was well perceived in early 
modernity. 


348 SCHUESSLER 


may elucidate the utility of this strategy of compromise. A Protestant might 
be induced to convert to Catholicism, though she did not yet consider her 
new denomination as more justified than the one she grew up with. A confes- 
sor might grant a prince the legitimacy of his Machiavellian policies without 
denying that Christian political morality is more probably right. A Jesuit might 
blend Chinese and Catholic traditions without denying that it would be more 
appropriate to defend the purity of Christianity. Finally, a confessor might treat 
a girl as rape victim although for fear of being killed she did not fight the assail- 
ant, whereas common normative opinion regarded physical resistance as pre- 
requisite of non-complicity in cases of sexual assault.?? These varied applica- 
tions of probabilism document its many diverse and potentially contrary uses. 
Studies of the centrifugal tendencies in organizations such as the Jesuit Order 
show how important the balance between shared orientation and flexibility 
of moral response became in the troubled early modern period.^? Hence, it 
should not come as a surprise that the flexibility probabilism offered was wel- 
comed. Under probabilism, consciences could be guided as much by the carrot 
as by the stick, though reducing probabilism's uses to carrots and sticks would 
again underestimate its potential. It could also be used to buttress freedom in 
(not of) conscience and establish an individual's right to his own moral opin- 
ion, as will be explained shortly.^! 


34 Justifications of Probabilism 
How did early modern scholastics justify the choice of a less probable opinion? 
Let us explore three of the most important justifications.*2 

A first justification of probabilism centers on what might be called “moral 
satisficing.^? Moral satisficing deems it sufficient to do good (or sufficiently 
good), even if better actions might be available. Hence, it might be meritorious 
to strive for sainthood or for the highest virtue, but morality requires less. It 
suffices not to sin and to follow an ordinary, decent course of action. In the 


39 On the more lenient, but still probable, view of the case, see Juan Sánchez, Selectae et 
practicae disputationes (Antwerp: 1644), disp. 29, n.7. 

40 See, eg. Jean-Pascal Gay, Jesuit Civil Wars: Theology, Politics and Government under Tirso 
González 1687-1705 (Farnham: 2012). 

41  Ispeakoffreedom in conscience to distinguish probabilistic claims from the well-known 
debate on freedom of conscience, that is, free choice of religion, which was, of course, not 
condoned by Catholic probabilists. 

42 The following justifications are mainly highlighted in the research literature. The scholas- 
tic sources list up to seventeen justifications of probabilism, but it would be uneconomi- 
cal here to discuss all of them. See Schuessler, Debate on Probable Opinions, 91. 

43 The term ‘satisficing’ derives from modern theories of rational action, where it denotes an 
alternative to maximizing expected value, that is, being satisfied with enough expected 
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same way, a plausibly licit action might be chosen, although another action 
might appear to be even more appropriate. Probabilists insisted on the exis- 
tence of a link between moral rightness and prudent action, and that choosing 
a probable opinion was prudent. Maximizing prudence, however, was not con- 
sidered to be a duty.** Such moral satisficing signified an important element in 
an early modern strategy of moral theology referred to as “the benevolent way” 
(via benigna or sententia benigna). Adherents of the “benevolent way” empha- 
sized that Christ's yoke was sweet (iugum suave) and thus easy to bear. In other 
words, the "benevolent way" was an attempt to render morality attractive to 
people by lowering the standards of moral conduct. Critics considered the vía 
benigna a highway to laxism, an all too lose handling of moral requirements. 
Probabilists defended their teachings by advertising their position as a reason- 
able middle way between outright laxism and the all too rigorist demands of 
their opponents.*? Needless to say, it was neither easy from a contemporary 
nor is it from today's perspective to determine how much benevolence or rigor 
is optimal in practical ethics. Since many probabilists were counselors (or even 
high-ranking officials) of the Inquisition, a bias for benevolence might in ret- 
rospect seem fortunate. 

A second justification of probabilism builds on the legal principle that “in 
doubt the position of the possessor is better" (in dubiis melior est conditio pos- 
sidentis).*° This principle was well-known in the Middle Ages but until the 
sixteenth century only applied to ownership disputes in real law courts (in 
foro externo). The use of the possidentis principle in the court of conscience 
(in foro conscientiae or in foro interno), which started in the sixteenth century, 
was an indication of the growing role of property rights in early modernity. 
Its use as a foundational principle of probabilism marks the endpoint of this 
development. In its application to the choice of opinions, the possidentis prin- 
ciple presupposes that an agent's probable opinion is her or his possession. 
Under this premise, doubts about the moral legitimacy of the opinion are to 
be adjudicated in favor of the possessor. That is, the existence of a more prob- 
able counter-opinion does not suffice to legitimately deprive a possessor of 


value according to some standard of sufficiency. See Michael Byron (ed.), Satisficing and 
Maximizing: Moral Theorists on Practical Reason (Cambridge: 2004). 

44 The first extended respective argumentation can to the best of my knowledge be found in 
Juan de Salas, Disputationes in primam secundae Divi Thomae, tom. 1 (Barcelona: 1607), tr. 
6, n. 58 and tr. 8, n. 61. 

45 See, eg. the preface in Terillus, Fundamentum. 

46 Edoardo Ruffini Avondo, "Il possesso nella teologia morale post-tridentina,” Rivista di sto- 
ria del diritto italiano 2 (1929), 63-98; Rudolf Schuessler, "Moral Self-Ownership and ius 
possessionis in Late Scholastics,” in Transformations in Medieval and Early-Modern Rights 
Discourse, eds Virpi Mákinen and Petter Korkman, (Dordrecht: 2009), 149-172. 
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her or his probable opinion. Only a counter-opinion true beyond reasonable 
doubt would warrant this, and greater probability does not entail truth beyond 
reasonable doubt. Hence, a probable opinion may be retained like a possessed 
good in a disputed case of ownership until the dispute can be decided beyond 
reasonable doubt. 

Protecting opinions as possessions on the basis of a principle of property 
right marks a significant step beyond the medieval discourse of conscience. It 
links probabilism to the emerging paradigm of individual rights.^? Some prob- 
abilists considered the permission to retain a probable opinion as a liberty 
right. In their view, the agent's relevant inner possession is not her opinion but 
the freedom to choose an opinion. The individual is hence the possessor of her 
freedom of choice of which she may only be deprived if a counter-opinion is 
true beyond reasonable doubt. This particular understanding of a freedom in 
conscience was conceived as an ius libertatis and as such primarily propagated 
by Jesuit probabilists.+8 Luis de Molina's influential defense of freedom of 
choice in the acrimonious early modern dispute between freedom and grace 
seems to have inspired his followers in the Jesuit Order to become advocates 
of an inner freedom.^? 

The third justification of probabilism builds on the principle that an uncer- 
tain or doubtful law is not binding (lex dubia non obligat).5° That is, a law or 
moral precept does not require compliance unless an addressee ought to rec- 
ognize its validity with a sufficient degree of certainty given his or her epis- 
temic abilities. The ability to know about the validity of a precept was linked 
in the scholastic tradition to the agreement of experts on a precept and its 
validity. The more disputed a precept was among the most competent asses- 
sors, the less could its validity be taken for granted. Probabilists argued that 
the probability of non-validity suffices to render a precept non-binding. This 
is tantamount to claiming that (in most cases) a law or precept has to be valid 
beyond reasonable doubt to obligate an addressee to compliance. Since a mere 


47 See Annabel Brett, Liberty, Right and Nature: Individual Rights in Later Scholastic Thought 
(Cambridge: 1997); Brian Tierney, The Idea of Natural Rights (Atlanta: 1997) for the history 
of individual rights. 

48 Juan de Salas, Disputationes; Ignaz Schwarz, Institutiones juris universalis, naturae et gen- 
tium (Augsburg: 1741); Schuessler, "Ius possessionis." 

49 Alexander Aichele, “The Real Possibility of Freedom,’ in Kaufmann and Aichele, 
Companion, 354; Marcelo Ocafia García, Molinismo y libertad (Cordoba: 2000). There 
is, however, hardly any explicit reference to Molina in discussions of the possidentis 
principle. 

50 See Francisco Suárez, "De bonitate et malitia humanorum actuum", in Opera omnia, vol. 
IV (Paris: 1856); Schuessler, Debate on Probable Opinions, 97. 
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more probable counter-opinion was insufficiently certain to command com- 
pliance, it remained legitimate to adopt a less probable opinion. 

The two latter justifications document the extent to which probabilism 
represented a quasi-juridical and rights-oriented approach to conscience and 
morality.*! Moreover, the possidentis principle as well as the lex dubia princi- 
ple protect an individual's inner domain of choice. It is noteworthy that the 
respective prerogative does not side with obligation — probabilism thus rep- 
resents a morality in which all that is not prohibited by certain obligations is 
permissible. This approach was not, of course, to the taste of all moral theolo- 
gians, but it was widespread in the 17th century. 


3.2 The Career of Probabilism 
Probabilism mainly flourished in what might be called the long 17'* century. 
It still holds some influence in Catholic moral theology, but its voice became 
fairly muted in ıgth-century neo-scholasticism, and even more so since the 
reforms of the Second Vatican Council. The doctrine underwent different peri- 
ods of development until the middle of the 18th century, and from the middle 
of the 17th century encountered massive opposition. On the whole, (at least) 
four phases of probabilism's career should be distinguished: 1577-1620, 1620— 
1656, 1656-1700, 1700-1773 /1789.?2 

The first period comprises Medina’s conception of probabilism and its 
rapid spread among Catholic moral theologians and casuists. Probabilism 
was adopted by Jesuit theologians early on, without ever becoming an offi- 
cial doctrine or an exclusive domain of this order. The promoters of proba- 
bilism were still mainly Spanish scholastics. Its major theoretical developers 
were: Bartolomé de Medina oP, Gabriel Vázquez sJ, Franciso de Suárez sj, and 
Juan de Salas sj. In addition to these luminaries, other eminent Jesuit theolo- 
gians applied probabilism in practice, as did a host of casuists and members 
of other religious orders. The Dominican Domingo Bañez (1528-1604) and the 
Augustinian friar Miguel Salon (1539-1621) were prominent early users of prob- 
abilism. First critics also made their voices heard, but their attacks were few and 
far between.*? The first theoretical novelties following Medina were the intro- 
duction of an explicit distinction between intrinsic and extrinsic probability 


51 The outlined principles were applied like principles of law, but with an additional episte- 
mological aspect indicated by the term 'reflex principles. For reasons of space, this term 
is not discussed here. 

52 My periodization follows Deman, “Probabilisme” with some modifications. See 
Schuessler, Debate on Probable Opinions, chap. 3. 

53 Paolo Comitoli, Responsa moralia (Lyon: 1609). For other early critics, see Deman, 
“Probabilisme,” 500. 
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(Vázquez), and the rise of the possidentis (Suárez and most radically Salas) 
and lex dubia principles (Suárez) as the main pillars of probabilism. Intrinsic 
probability results from the reasons an evaluator himself knows for holding 
a proposition true; extrinsic probability arises from the opinions of others, 
notably from the opinions of authorities and experts. Opinions can be prob- 
able for intrinsic as well as for extrinsic reasons, or a combination of both.55 
By the 1610s, probabilism had largely become an international affair, and was 
integrated in the works of Italian, French, and German authors as much as in 
the teachings of Iberian scholastics. The Collegio Romano of the Jesuits now 
equaled the Spanish universities as site for the development of probabilism. 
The 1620s witnessed the further spread of probabilism together with signs 
that it motivated a very lenient morality. Generally, the years from 1620 to 
1656 can be seen as marking the apogee of probabilism's influence in Catholic 
moral theology, and at the same time as the period in which the choice of 
probable opinions faced the least formal restrictions. New easy-to-use hand- 
books of casuistry began to appear (e.g., Filliucci's and Laymann’s), culminat- 
ing in Antonio Diana's monumental Resolutiones morales.99 In the eyes of an 
increasing number of observers, these manuals demonstrated that probabi- 
lism loosened the bonds of morality too much. In the 1630s, theoretical con- 
siderations further contributed to the impression of a progressive relaxation of 
morality. The distinction between certainly probable and probably probable 
opinions was introduced (Francesco Merolla).5” An opinion is certainly prob- 
able if all well-informed observers agree that it is probable. It is merely proba- 
bly probable if the probability of an opinion is disputed, but sufficiently many 
well-informed observers consider it probable to render their claim probable. 
The scope of probable opinions is considerably widened if probably probable 
opinions also count as probable (i.e., reasonably eligible), but the prevailing 
definitions of probability in the first half of the sixteenth century rendered it 
difficult to be more restrictive. According to the definition that has prevailed 


54 Gabriel Vázquez, Disputationum in primam secundae S. Thomae, Tom. 1 (Ingolstadt: 1606); 
Salas, Disputationes; Suárez, "De bonitate." 

55 This is no longer the Aristotelian notion of endoxon. See Maryks, Saint Cicero; Schuessler, 
Debate on Probable Opinions, chap. 4. 

56 Vincenzo Filliucci, Moralium questionum de christianis officiis et casibus conscientiae 
(Cologne: 1629); Paul Laymann, Theologia moralis (Munich: 1630); Antonio de Escobar y 
Mendoza, Liber theologiae moralis (Brussels: 1651). 

57 According to Deman, “Probabilisme,” 487, the distinction first appears in the 1650s 
in the work of Tommaso Tamburini, but Tamburini refers back to Francesco Merolla, 
Disputationum in universam theologiam morale (Naples: 1631-1640) as origin of the 
distinction. 
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since Vázquez, an opinion is probable if notable intrinsic reasons or extrinsic 
grounds of authority speak for its truth (see above). During the Thirty Years' 
War no major attempt was made to restrict the scope of probabilism, possibly 
because most Catholic key players wanted to avoid internal rifts at a time in 
which closing the ranks was essential for survival and the “benevolent way” 
was helpful to converting Protestants in re-captured lands. Spanish scholastics 
continued to be protagonists of probabilism, but the doctrine was now current 
among Catholic scholastics almost everywhere.58 

In the 1640s, probabilism took an epistemic turn.5? While Medina postu- 
lated a permission to follow less probable opinions, the question of possible 
reasonable assent to less probable opinions now came to the fore. One of the 
key issues was the possibility of deciding to assent (i.e., doxastic voluntarism, 
the possibility of a will to believe). Aside from the introduction of detailed 
investigations of the interaction of will and intellect in the production of opin- 
ions, the notion of probability was now scrutinized in detail.9? All this, how- 
ever, served the purposes of correcting aberrations in the understanding of 
probabilism and warding off growing criticism against the doctrine. 

Criticism reached a first high watermark in 1656 with the publication of 
Blaise Pascal's Provincial Letters, an incisive satirical attack against casuistry, 
probabilism, and their Jesuit advocates. The timing of Pascal's satire was well- 
coordinated with internal criticism by high-ranking Catholic prelates. The 
Dominican Order, from whose ranks probabilism originated, distanced itself 
from the doctrine in 1656, the year Pascal's letters were published.*! Opposition 
to probabilism also grew in the Jesuit Order, with Superior General Tirso 
González (1624-1705) launching a massive campaign against probabilism from 
the 1670s onward.8? Pascal's slander was especially detrimental to probabilism's 
long-term reputation, while the inner-scholastic epistemological criticisms of 
Gonzalez' and others are particularly interesting from a philosophical point 
of view. They evoked sophisticated counterarguments by mainly two groups 
of probabilists. On the one hand, some authors accepted actions that were 


58 Venetian theologians seem to have used probabilism less than others, but this is a rare 
exception. 

59 Most notable Andrea Bianchi, De opinionum praxi (Genoa: 1645); Juan Caramuel y 
Lobkowitz, Theologia moralis (Louvain: 1645); Stefano Spinola, De libera et prudenti 
agibilium electione in moralibus (Genoa: 1648); Francesco Pietro’ Sforza Pallavicino, 
Assertionum theologicarum libri quinque, vol. 1/2 (Rome: 1649). 

60  Schuessler, Debate on Probable Opinions, chaps. 8 and 10; Fleming, Probabilism. 

61  Dollinger and Reusch, Moralstreitigkeiten, 37. 

62 Tirso Gonzalez, Fundamentum theologiae moralis, id est tractatus theologicus de recto usu 
opinionum probabilium (Cologne: 1694); Gay, Jesuit Civil Wars. 
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based on merely probably probable opinions (e.g., Juan Caramuel y Lobkwitz, 
Tommaso Tamburini).* These authors were not only attacked by anti-proba- 
bilists but also by more moderate probabilists (e.g., Martín de Esparza, Honoré 
Fabri, Anthony Terill), who emphasized that a proposition had to be assertable 
(i.e., apt to be held true) without doubt by a reasonable person in order to 
become probable.** Propositions whose probability was disputed did not sat- 
isfy this requirement in the eyes of the new moderate probabilists. Moreover, 
sophisticated versions of doxastic voluntarism had to be developed to justify 
the holding true of less probable propositions. Controversies concerning these 
issues raged throughout the second half of the 17th century. They resulted 
in substantial conflicts in the Jesuit Order, many of whose leading members 
refused to follow their Superior General in his campaign against probabilism.© 
Several works by probabilists were included in the Index, and popes Alexander 
vit, Innocent x1, and Alexander v111 condemned moral teachings and princi- 
ples that had a recognizable affinity to probabilism.96 No pope, however, dared 
to condemn probabilism as such, and the advocates of probabilism managed 
to hold on to many bastions against their critics in Catholic moral theology. 
The Jesuit infighting subsided with the death of Tirso González in 1705. 
Jesuits continued to propagate the latest theoretical advances of 17th-century 
probabilism in textbooks on moral theology, among them a position called 
equi-probabilism.6” Equi-probabilism permitted the adoption (including 
assent) of a less probable opinion if the difference in probability to a more 
probable counter-opinion remained small. For larger differences in probabil- 
ity, the more probable opinion was to be preferred. This midway compromise 
between probabilism and probabiliorism (the doctrine that the more proba- 
ble or safer opinion is ceteris paribus to be preferred) implicitly presupposes 
a (rough) quantification of probability and thus bears witness to the birth of 
a numerical probability calculus in the 1650s. The first manifestations of the 
probability calculus were rapidly picked up by scholastic probabilists, who 


63 Francesco Bardi, Disceptationes morales de conscientia (Palermo: 1650); Juan Caramuel 
y Lobokowitz, Theologia moralis fundamentalis (Lyon: 1676); Tommaso Tamburini, 
Explicatio Decalogi (Monachii: 1659). 

64 Martín de Esparza, Cursus theologicus: Appendix de usu licito opinionis probabilis 
(Lyon: 1685); Honoré Fabri, Apologeticus doctrinae moralis eiusdem societatis (Lyon: 1670); 
Terillus, Fundamentum. 

65 Gay, Jesuit Civil Wars. 

66 Deman, “Probabilisme” 534; Dóllinger and Reusch, Moralstreitigkeiten, 37; Jean-Louis 
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on the whole nevertheless retained scholastic notions of probability albeit in 
up-to-date 17th-century versions.68 Towards the middle of the 18th century, 
a lasting version of equi-probabilism moderate enough for enduring use in 
Catholic moral theology was formulated by Alfonso de Liguori (1696-1787).6° 
Liguori, the co-founder of the Redemptorist order, was elevated to the status of 
a Doctor of the Church for his work in moral theology. It is fair to say that the 
theoretical development of probabilism ended with him. 

In 1773, the Jesuit Order was dissolved by order of Pope Clement xtv; in 1789, 
the French Revolution broke out. Both dates mark suitable endpoints for the 
scholastic tradition proper. The abolition of the Jesuit Order followed attacks 
against it by several absolutist governments in Europe, while the intellectual 
atmosphere of the enlightenment was hostile to scholasticism in general and 
to probabilism in particular. From Locke to Kant and Hume to Diderot, the new 
avant-garde of philosophers and literati abhorred probabilism, eager to bash it 
as a caricature of Jesuit morality."? Enlightenment philosophers never engaged 
in a thorough intellectual debate about the claims and principles of probabi- 
lism. Conservative Catholic theologians, on the other hand, saw no reason to 
defend the more daring and pluralistic developments of 17th-century probabi- 
lism, especially after the French Revolution had shocked the Catholic Church 
into a state of stupor. Under these conditions, probabilism, a very dynamic and 
innovative doctrine in the 17th century, was relegated to the sidelines of an 
anti-modernist neo-scholasticism in the 19th. 


4 Conclusion and Outlook 


High casuistry and probabilism are landmarks of early modern scholasticism, 
most prominently in the 17th century. High casuistry signified an elaborate, 
case-specific system of guiding Christian consciences. Monumental case com- 
pilations document in detail the guidance that was offered. Following medie- 
val precedent, early modern casuists established moral codes for medical doc- 
tors, lawyers, warring princes, and merchants, as well as for taxation, sexual 
relations, and gambling. The early modern stock of cases is an archive of a his- 
tory of practical ethics that has hardly been explored to date and reveals that 
many problems of modern practical ethics have been long known. The moral 


68 Juan Caramuel y Lobokowitz, Mathesis bíceps (Campania: 1670). 

69 Alfonso de Liguori, Theologia moralis, tom. 1 (Ratisbon: 1879); Deman, “Probabilisme,” 
580; Frederick Jones, Alphonsus de Liguori (Dublin: 1992). 
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ramifications of untested medication, trade in junk bonds, excessive taxation, 
or the importance of sexual consent, for instance, were already analyzed in 
the scholastic tradition.” Such analyses partly served Counter-Reformation 
policies of moral control and intimidation, but they should not be reduced to 
them. High casuistry was a receptacle for diverse demands of the early mod- 
ern era, providing the means to retain unity within diversity without erasing 
diversity. Hence, it promoted the practice of offering alternative plausible case 
solutions from which a user could choose. 

Probabilism as a doctrine for the choice of opinions supported the rise of 
high casuistry. It allowed for a prima facie choice of any reasonably tenable 
opinion even though in the eyes of the agent (or a counselor) a more justifi- 
able opinion was available. In the 17th century, probabilism mainly relied on 
three justifications: moral satisficing; the individual as possessor of her free- 
dom of choice; and the lack of binding force of uncertain moral obligations. 
The implications of these justifications ranged far beyond casuistry, leading to 
the conception of a principled (if constrained) opinion pluralism and the rec- 
ognition of profound philosophical problems that are endemic to pluralism. 
Unfortunately, the role of probabilism as a laboratory of opinion pluralism 
has only just begun to be investigated. Probabilism is still largely conceived 
as a mere tool that facilitates accommodation to the demands of the Catholic 
Church. Of course, the pluralistic character of probabilism allows for such uses, 
but it also helps to defend individual choices against demands of practical or 
epistemic compliance, whether they originate from hierarchies or majorities. 
Probabilism means diversity, and it therefore falls prey to unidimensional his- 
torical narratives far too easily. 
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PART 6 


Politics 


CHAPTER 13 


Church and State 
Harro Höpfl 
1 Concepts 


1.1 Church and State 
Church and State have frequently been treated — often in unreflective assump- 
tions — as two essentially unchanging entities with various embodiments, 
locked in a more or less fraught relationship from the controversies between 
the medieval (or even Roman) imperium and the sacerdotium, via the state- 
churches of the Reformation and (in various accommodations) of the Counter- 
Reformation, until the ostensibly secular states from the United States onwards. 
The topic has been elided with the relationships between religion and politics. 
This terminology invites constant conceptual wrenching, prolepsis, retro- 
spective annexation, and anachronism. The church/state distinction cannot be 
mapped without remainder onto the vocabulary and conceptualizations avail- 
able to the doctores scholastici of early modern Europe, who wrote in Latin, 
with a ‘political’ vocabulary derived from antiquity and the Middle Ages.! Latin 
remained the lingua franca of scholarly Europe until the late17th century? It is 
therefore this Latin vocabulary that must form the basis of our Fragestellung. 


1.2 State 

The term "state" and its etymological equivalents appeared in later 16th-cen- 
tury vernaculars (somewhat earlier in Italian, later in German), eventually lati- 
nized as status.? But the context of their emergence was not as the antithetical 


1 Many neo-scholastics prided themselves on their proficiency in humaniores literae, including 
Greek. Soto for one relished convoluted sentence structures and recherché terminology, and 
Azpilcueta felt the need to justify the barbarisms common in canon law. 

2 Bodin and Hobbes translated their vernacular works into Latin. Lipsius wrote exclusively 
in Latin, as did Protestants envisaging an international public like Althusius, Grotius, or 
Clapmar. Spinoza's and Pufendorf's works were still in Latin. The tomes of the scholastic 
giants were never translated at all. 

3 Martinus de Azpilcueta (Doctor Navarrus), Enchiridion sive manuale confessiariorum et poe- 
nitentium (Lyon: 1584), [Ch.14], 249, refers to a tyrant usurping "dominium et iurisdictionem 
alicuius status.” Antonio Possevino, Bibliotheca selecta (Vatican: 1593), 126, cited Botero's 
Italian work as De ratione status without comment. Johannes Orano’s sj excellent Latin trans- 
lation of Pedro de Ribadeneira's Tratado (...) (Madrid: 1595), his Princeps Christianus: Contra 
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twin of “church”; in fact, unlike “church” it was not conceived as an agent at all. 


nu 


“Matters of state" (alternatively “policy” “politics,” etc.) might refer simply to 
the concerns of rulers. Even ragion di stato, raison d'état, politique, etc., were 
at first as likely to target generally accepted moral imperatives, or secular chal- 
lengers to princely sovereignty, as to promote the subordination of the Church 
to secular rulers. When the “state” was treated as an agent,* it was in virtue 
of “office”-holders representing it vis-à-vis other polities, and claiming sover- 
eignty (dominium, Hoheit, summa potestas, imperium, maiestas, souveraineté, 
etc.) over all other authorities within their politically and geographically inde- 
terminate “domains” In scholastic language, however, the nearest equivalents 
were civitas, respublica, or societas civilis (or societas politica, saecularis, tem- 
poralis or laica), with regimen, principatus, or magistratus as its agents. More 
commonly, scholastic and vernacular vocabulary referred to polities by their 
form of government: regna (monarchies) et respublicae (here meaning non- 
monarchical polities), imperium, principatus, etc. When not on their guard, 
scholastics regularly used regna to designate polities generally, and principes 
or reges for rulers.? 


1.3 Church 

The “church” (as everyone knew) is etymologically ekklesia, an assembly, gath- 
ering or congregation.® The populist implications of this, exploited by the 
early reformers and later sectarians, were relatively easily neutralized by the 
insistence that without order a congregation or assembly is a mere multitude. 
Philosophically, it is an order that makes a mere multitude into one societas, a 
political “body” in the linguistically ineradicably embedded metaphor. Order 


Nicolaum Machiavellum ceterosque huius temporis politicos (Mainz: 1604), preface, rendered 
"estudio de la politica y gobierno dela Republica y de aquella que comunmente llaman razon 
de Estado” as “reipub. gubernandae imperiique regendi scientiae, quam plerique omnes sta- 
tus rationem vocant." Status, however, only became academic currency with the 17th-century 
Protestant politica writers. 

4 Jean Jacques Rousseau, Du contrat social (Geneva: 1766), bk. 1, ch. 6, still treated letat as a 
passive: "République ou ... Corps politique, lequel est appelé par ses membres État quand 
il est passif, Souverain quand il est actif" The English equivalent was “commonwealth, or 
state, in Latine civitas,” according to Thomas Hobbes, Leviathan (London: 1651), introduction, 
1. The Romance languages used various calques of respublica, and German had to make do 
with Gemein(wohl) or simply Land. Civitas also meant city. 

5 Domingo de Soto, De iustitia et iure libri decem (Salamanca: 1553), lib. 1, qu.2, art. 1, 18-19, 
speaks exclusively of principes, although his subject is the moral purpose of laws. 

6 For instance, Francisco Vitoria, De potestate ecclesiae, in: Relectiones theologicae ... 
(Lyon: 1586), 1-2: “ecclesia vocabulum Graecum et nomen, ikklesias ... [signifies] concilium, 
concio, congregatio, et locus ipse quo convenitur. ... " 
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throughout the universe, for scholastics, is the product of super- and sub-ordi- 
nation; human order requires head and members, command and obedience, 
a regimen.” Headship and superiority are part of the essence and definition of 
any society, including the Church.? The true Church, the universitas fidelium, is 
obviously not literally one congregation, but rather the respublica ecclesiastica, 
a "spiritual (or *mystical," i.e. immaterial) body,’ composed of many “physical” 
congregations.? It must be “visible,”!° contrary to the evangelicals’ polemical 
insistence that the true church is invisible, with Christ as its head. If it were 
invisible, it could not do all the things that Christ requires the true church 
to do: to govern, to administer the sacraments, to teach all nations, to define 
doctrine regarding faith and morals, to bind and loose, admonish, reward, and 
punish, etc. Nor would Christ have provided adequately for his Church, had he 
not left agents to rule and act for it." 


L4 Church and State 

The closest approximation in the scholastic vocabulary, then, to the relation- 
ship between church and state was the relationship between two respublicae, 
civitates, or societates, although confusingly both were sometimes said to exist 
“in the Church,” and thus to compose one body.!? The Church, as the respublica 


7 AlbertPighius endlessly reiterated this in Hierarchiae ecclesiasticae assertio (Cologne:1572), 
e.g. 91A-C, 92A. See Soto, De iustitia et iure, lib. 4, qu. 4, art. 2: individuals must choose 
magistrates, “... nam alias tota congregatio sine ordine et capite, neque unum corpus 
repraesentaret, neque eo providere posset quae expediret"; Francisco Suárez, Tractatus 
de legibus ac Deo legislatore (Antwerp: 1613), 1.8.9: “non enim potest esse corpus, nisi sit 
monstrosum et mutilum, sine capite." 

8 For instance, Alphonso de Castro, De potestate legis poenalis (Lyon: 1556), lib. 2, c.5, 
310: "Voco autem Ecclesiam non solum fidelium congregationem, sed etiam ipsius con- 
gregationis praelatum." 

9 See Brian Tierney, The Idea of Natural Rights (Cambridge, 1997), 209-10, for canonists 
using the terminology. 

10  Eg.Pighius, Hierarchiae, 342, 349; Castro, De potestate legis poenalis, lib. 3, 93; Gregorio de 
Valentia, Analysis Fidei Catholicae (Ingolstadt: 1585), Part 6, 138-146, 213-215. 

11 Another fundamental scholastic principle; see Valentia, Analysis, 263; Molina, De iustitia 
et iure, tract. 2, disp. 29, s. 34. 

12 Vitoria, De potestate ecclesiae, 43: "Quia tota Ecclesia est unum corpus, nec ex Republica 
civili et spirituali fiunt duo corpora, sed unum tantum ...”; Molina, De iustitia et iure, tract. 
2, disp. 29, s. 24, 132): "Ecclesia Christi, cui S.P. iure divino caput et supremus rector prae- 
ficitur, et quaecumque alia Respublica saecularis cuiusvis christiani principis, non sunt 
duae diversae Respublicae ... sed sunt adinvicem subordinatae, ita ut una in alia includa- 
tur”; Suárez, De legibus, 3.11, chapter heading: "Utrum finis potestatis et legis civilis, prout 
nunc est in Ecclesia ...?”; also 3.9.1: “... potestas [condendi leges civiles], prout est intra 
ecclesiam"; 3.7.7: " ... imperatoriam dignitatem, ut nunc est in Ecclesia.” 
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Christiana,” shared almost all the characteristics of the secular civitas.!* Both 
were in Aristotelian terms societates perfectae: autonomous, self-governing, 
and subject to no external superior.* However, there is an irreducible plura- 
lity of secular commonwealths, societates (or respublicae) civiles. The eccle- 
sia Catholica, by contrast, is one and universal. Its jurisdiction and potestas 
transcend all territorial boundaries, de iure though obviously not de facto, 
whereas all secular principalities have borders, however ill-defined. Thus, the 
True Church and secular polities do not share the characteristic of territorial- 
ity. The territoriality of the civitas saecularis was simply taken for granted, and 
none of the scholastic definitions mention it. But then neither does Bodin's 
or Botero’s.! However, one way of eliminating considerations of territoriality 
was rejected by all neo-scholastics: the idea that the Roman emperor (and a 
fortiori the Holy Roman Emperor) was dominus mundi was explicitly aban- 
doned as absurd," given the immemorial independence of many European 


13 For this meaning of the term, see, e.g. Alphonso de Castro, De justa haereticorum puni- 
tione (Venice: 1549), l. 2, c.3, 137-v; C.15, 213-1; Concilium Tridentinum (...) (Venice: 1585), 
Bulla Indictionis of 1542 (unnumbered pages) 1, 2, 3, 4, 5, 6, 7, 8, 9; Sessio v, c.2, 23; Bulla 
Celebrationis of Pius 1111 1560, 154, 157. The term does not seem to have been used in 
any of the Conciliar decrees; Vitoria, De potestate ecclesiastica, 3 (Pagden, 49); Martinus 
de Azpilcueta, Relectio in capit. Novit de iudiciis, in Opera, vol. 2 (Cologne, 1616 [first 
published 1548]), lib. 2, c. 3, 15: “totius Ecclesiae sive Reipublicae Christianae princeps"; 
Gabriel Vázquez, Commentariorum ac disputationum in primam secundae S. Thomae 
Tomi Duo, vol. 2 (Ingolstadt: 1606), disp. 152, c..3, s. 35: "in respublica christiana et quavis 
etiam seculari"; Francisco Suárez, Defensio Fidei Catholicae (...) (Cologne: 1614), 4.34.5: “... 
in christiana et catholica respublica." However, Protestants, and on occasion scholastics, 
also used respublica Christiana to designate Christian commonwealths; Suárez, Defensio 
Fidei, 3.419. 

14 Vitoria, De iure belli, qu.2, prop. 2, 230: "Respublica proprie vocatur perfecta communitas 
... cui nihil deest: proprias leges, proprium concilium et proprios magistratus." 

15 Molina, De iustitia et iure, tract. 2, disp. 29, s. 24, 135: “... cum Respublica Ecclesiae non 
minus sibi debet esse sufficiens quam quaecumque Respublica saecularis." 

16 Jean Bodin, De republica libri sex (Paris: 1586: "Respublica [“republique”; 1576] est famil- 
iarum rerumque inter ipsos communium, summa potestate ac ratione moderata multi- 
tudo" [“avec puissance souveraine”; 1576]; Giovanni Botero in Della ragion di stato equates 
"stato" with "dominio," natural or acquired, but as Stuart Eldon, The Birth of Territory 
(Chicago and London: 2013), 270, rightly points out, the first edition (Turin: 1589) did not 
even begin with a reference to “dominio fermo.” 

17 Vitoria, De Indis (181, Pagden, 205); 184 (Pagden, 208): *opinio sine aliquo fundamento." 
Soto, De iustitia et iure, lib. 4, qu. 4, art. 2, 303: "nulla fit ratione credibile"; Molina, De iusti- 
tia et iure, tract. 11, disp. 24 and 25; Suárez, De legibus, 3.7, esp. 3.7.3-4: “plane falsa et pror- 
sus sine fundamento”; 3.7.4-11. At 3.7.7, he attenuates Pighius's claims for special papal 
authority over the empire in Hierarchiae, 296—7, 303, 370-372, 377, noting particularly the 
independence of kingdoms "intra fines antiquae imperii," 3.7.9. Molina, De iustitia et iure, 
tract. 2, disp. 29, 129, however, lauded Pighius. 
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regna,'® the continuing legitimacy of the Eastern empire,!? and the insulae (the 
Americas) unheard of when imperialists made their (even then) extravagant 
claims — to say nothing of Japan, China and India.?? Imperial dominion over 
the world did not come from Christ, God, just war, the pope, or from (non-exis- 
tent) universal consent, so it did not come from anywhere. 


2 Scholastic Political Theory and Ecclesiology 


Neo-scholastics tomes normally took the form of commentaries on some 
authoritative text of Aquinas. He had however provided no definitive treat- 
ment of ecclesiology, the burning issue of the time. But quaestiones quodli- 
betales and relectiones were regular features of the academic curriculum, and 
allowed the introduction of topics outside Aquinas's paradigms. Thus, Vitoria's 
relectiones De potestate ecclesiae and De potestate civili (delivered ca.1530) and 
Azpilcueta's relectio on Innocent 111’s canon law chapter Novit: de iudiciis (first 
published 1548) became standard for politics and ecclesiology. Again, anti- 
heretical considerations suffused Neo-Scholasticism. Controversial theology 
dealing with the "heretics of our time" systematically, obviously demanded 
curricular innovation, but there was no definitive text for it until Bellarmino's 
three-volume Disputationes de controversiis Christianae fidei adversus huius 
temporis haereticos (1586, endlessly reprinted). Earlier polemical works like 
Pighius's Hierarchiae ecclesiasticae assertio (1537/8) and Castro's Adversus 
omnes haereses (1555 onwards) were much cited, although both were tenden- 
tious, and compositionally a mess. Again, politica or scientia politica (the Latin 
Aristotle's term) was not a university discipline, and there was no standard 
text for it. Works of the time devoted to politica were extra-curricular and not 
scholastic, like Bodin's Les six livres de la Republique (1576; Bodin's own trans- 
lation De republica libri sex: 1586), Lipsius's Politicorum libri sex (1589), and 
Botero's Della ragion di stato (1589); or they were scholastic only in bearing 
clear marks of their author's training, like Mariana's De rege et institutione regis 
(1599, 1605) or Ribadeneyra's Tratado (1595; Latin 1604). 


18 Poland and the Scandinavian and Baltic states were never mentioned in this context, 
unlike Hispania, Gallia, and Anglia. 

19 According to the conventional scholastic view, the Holy Roman Empire was instituted by 
the popes transferring the imperium from the Greeks to the Germans (or French); Pighius, 
Hierarchia, 296, 371-2, 377; Suárez, De legibus, 3.6.2. 

20 Arare mention in Suárez, De legibus, 37.8. 
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2.1 Lex and lus 

The locus in the scholastic curriculum for dealing with politics was Aquinas's 
Summa Theologiae, la Mae, qu. 90-108 de legibus, and IIa Iae, qu. 58 onwards 
de iustitia et iure. Scholastic commentaries covered the topics (quaestiones) 
in Aquinas's texts, and to a considerable extent also imbibed their parame- 
ters and presuppositions. A fundamental presupposition of this kind was that 
both the secular and the ecclesiastical republic should be approached from a 
focus on law and legislating. The first question to be addressed was therefore 
not: what is the respublica/civitas? (not a quaestio in the Summa), but: what 
is law? Definitions of law, normally lex or ius interchangeably, had to cover 
every kind of “genuine” law, whether divine, natural, civil?! secular, or canon 
(ecclesiastical), and the ¿us gentium. In fact, they mostly did not. They con- 
sisted largely of re-workings of Aquinas's definition in sT Ia Iae, qu. 91, art.1,22 
in every case making the ruler's act constitutive of law. 

These definitions presupposed, prefaced, or summarized answers to an 
interminable scholastic controversy, namely whether laws were essentially 
expressions of the legislator's will or demands of justice: lex quia iussum, or 
lex quia iustum; or (as Aquinas had formulated it) whether law was essentially 
intellectus (or ratio) or voluntas.?? The normal terminology of praeceptum, 
imperium, iussio, dictamen, signum voluntatis, etc. already implied some- 
one with authority issuing a command, and laws were plainly imperatives 
(or prohibitions); even permissive or procedural laws could be construed as 
conditional imperatives (if you wish to make a valid will, or contract a valid 
marriage, you must etc.). This left the status of natural law (ius/lex naturae/ 
naturale) unclear: if its unquestionably imperative quality came from its 
self-evident content (rationis ordinatio), it was not essentially command, 
and therefore ius (rightful) but not lex. If it was essentially a command of 


21 “Civil law" unqualified meant the Institutes, Codex, Digest and Novellae, a compilation 
of laws and jurisprudential discussions (much valued for the latter) of the Byzantine 
Christian Emperor Justinian (482—565 A.D.). Lex unqualified meant "made" or positive 
(i.e. set down) law. 

22 Bartholomé de Medina's definitions are verbatim: see Expositio in Primam secundae 
Angelici Doctoris D. Thomae Aquinatis (Venice: 1580), 1244, 1248—9, 1254. Castro's “whole 
and exact definition of law" is more elaborate: see De potestate legis poenalis (Lyon: 1556), 
5. Both, however, fitted only positive law. Soto, beginning with a distinction between ¡us 
(the genus) and lex (the species), which he subsequently ignored, has: “ ... quaedam ratio- 
nis ordinatio et praeceptio in commune bonum, ab eo qui curam reipublicae gerit pro- 
mulgato,” De iustitia et iure, lib. 1, qu. 1, arta, 6, which again only covers positive law. 

23 As one for all: Soto, De iustitia et iure, lib. 1, qu. 1, art. 1, 6: “utrum intellectus sit an volunta- 
tis actio." 
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God, it was also lex. Suárez insisted that it was, but Vázquez denied that the 
will of God defined its nature.?* In the prevalent view, natural law, equated 
with the Second Table of the Ten Commandments, differed from divine pos- 
itive law only in that its content was knowable without a divine or written 
proclamation. 

However, a rule of conduct issued by a supreme legislator, and intended to 
be permanent, generally applicable, and (as the definitions imply, but do not 
say expressly?5) carrying sanctions for its violation, was not eo ipso a law. For 
according to all the scholastics, a law must also be just (iustum). Law obliges in 
conscience, but no immoral command can so oblige, and therefore an unjust 
law is not law at all.?6 By contrast, a tyrant's law which is just (as many tyrants’ 
laws are) is a real law binding in conscience.?” 

The peculiarity about all such discussions is that law-making here appears 
as the principal concern of princes? Legislating was unquestionably an 
identifier and prerogative of sovereigns. And there were notable examples of 
reforming and consolidating law-making in the 16th century under princely or 
papal aegis; moreover, rulers generally were asserting their jurisdictions over 
competing authorities. Nevertheless, law and its enforcement and adjudica- 
tion were not the principal preoccupation of secular rulers. They were inci- 
dental to the “matters of state" or “policy” that occupied their minds:?? wars 
and civil disorders, foreign policy and dynastic concerns, alliances, treaties, 


24 Vazquez, Commentariorum, disps. 150, 153; also Juan de Salas, Tractatus de legibus in 
Primam secundae S. Thomae (Lyon: 1611), tract. 14, dis. 1, s. 6, para. 25: if per impossibile 
there were no God, lying (for example) would still be wrong. Vázquez and Suárez were 
notoriously often at loggerheads; see Daniel Schwartz, "Suárez on distributive justice," in 
idem (ed.), Interpreting Suárez (Cambridge: 2011), 163-84, 163-4. 

25 Except lex poenalis, exclusively concerned with sanctions. The exhaustive authority for 
this was Castro, De potestate legis poenalis. 

26 An agreed view: Soto, De iustitia et iure, lib. 1, qu. 6, art. 3, 50: an unjust law is not law and 
binds no one; Bartolomé de Medina, In Primam secundae D. Thomae Aquinatis Expositio, 
in Scholastica commentaria in D. Thomae Aquinatis Doct Angelici Primam secundae 
(Cologne: 1618), qu. 9o, art. 2, 1236: "Lex non in privatum commodum debet institui, quod 
si secus fiat, lex non est"; Suárez, De legibus, 1.9.6, 9, 15 310.7: "lex iniqua non est lex"; 
3.19.11. 

27 Vitoria, De potestate civili, 121 (Pagden, 42); Suárez, De legibus, 3.10.8, 9: tyrants’ laws are 
less bad than to “omnino carere iusta coactione et directione.” 

28 Suárez, De legibus 1.8.7, pronounced without explanation that "legislatio est potissimus 
actus quo respublica gubernatur." 

29 For a magisterial discussion, see Wolfgang Weber, Prudentia gubernatoria: Studien 
zur Herrschaftslehre in der deutschen politischen Wissenschaft des :. Jahrhunderts 
(Tübingen: 1992). 
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finances, military establishments, the administration of their dominions, 
appointments of every kind, and costly prestige projects. The virtue most per- 
tinent here was not justice but prudence (judgement and skill, including the 
darker arts), especially in managing courtiers, officials, and petitioners of all 
kinds. Even the most sententious “mirrors” for the education of princes talk 
of little else, with barely a mention of law.?? But even the most penetrating, 
famous, and wide-ranging treatments of law in the de legibus and de iustitia et 
iure format (notably Soto's, Medina's and those of the Jesuit giants) dealt with 
such matters only allusively, whereas they devoted unlimited space to cases of 
conscience regarding princes;?! judges, lawyers, accused persons, or ecclesias- 
tics, and to contracts, restitution, taxation,?? and usury Prudence by definition 
dealt with contingencies and the impermanent and changeable. Scholastics 
acknowledged the need for prudence in both princes and prelates to cope with 
such things. But they habitually preferred the relative certainty of juristic argu- 
mentation, effortlessly elided with moral theology, “cases of conscience" (casu- 
istry) and political theology, and they used them to circumscribe the scope of 
prudence.33 


2.2 Suprema (or Summa) Potestas 

For all the pre-eminence assigned to law, even its definition made clear that a 
suprema potestas, as the ultimate source of positive law, and legibus soluta with 
respect to many positive laws, was logically prior to law. Law could not in any 
event resolve all conflicts by itself.3* But every potestas (apart from God's) in 
turn logically presupposed a communitas or republica as its “origin” or “cause,” 
and its common good as its end, whereas laws were a “moral” or “practical” 


30 This genre, even in idiosyncratic forms like Machiavelli's I! principe, was something of a 
humanistic preserve. But scholastically trained personnel produced highly regarded spec- 
imens, such as Ribadeneyra's Tratado, Botero's Della ragion di stato, and Mariana's De rege 
et regis institutione, on which see definitively Harald E. Braun, Juan de Mariana and Early 
Modern Spanish Political Thought (Aldershot: 2007). 

31 On the sale of offices, Soto, De iustitia et iure, lib. 3, qu. 6, art. 4, 270: considered not specu- 
lative (like Caietanus) but practice, “non solum numquam aut expedit, aut decet, verum 
secundum morale prudentiam neque licet." 

32 Taxation, which often required legislation, was a recurrent scholastic topic, especially 
among Spaniards. Mariana got into deep trouble for his comments on debasement of 
coinage, De monetae mutatione, in idem, Tractatus vI1 (Cologne: 1609), 189-221. 

33  SeemyJesuit Political Thought: The Society of Jesus and the State, c. 1540-1630 (Cambridge, 
2004), esp. ch. 8. 

34 A point repeatedly emphasized by Valencia, Analysis, e.g. 133, with respect to both secular 
commonwealths and the Church. 
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but not a logical, necessity for any commonwealth.?* The respublica thus had 
logical priority over potestas, unless as with Suárez and Vázquez, they were 
deemed coeval. However, since it was one of the deepest tenets of scholastic 
political thought that no respublica could exist without a governing potestas, 
this logical priority was only rarely of any consequence (e.g. below: tyrannicide, 
deposition). The prime political necessity, then, was some agency equipped 
with potestas (or auctoritas, or iurisdictio). Potestas was precisely the substance 
of disputationes inserted into commentaries on the Summa, for example by 
Molina and Vázquez;?6 and of relectiones, scriptural commentaries, controver- 
sial theology, and casuistry. 

Any respublica or societas perfecta has a common good as its end or final 
cause, which is also the end or final cause of its potestas and laws. That end for 
the civitas is its preservation and self-defence, pax et tranquillitas, temporal or 
natural foelicitas,?" and upholding justice. These are its commune bonum, a con- 
cept that normally received no further elucidation.?? They served as the prem- 
ises for inferences about laws, arrangements, and conduct. Scholastics noted 
the problem arising from identifying polities by the common good where one 
king (e.g. the King of Spain) is ruler over two or more distinct respublicae.?? 

Potestas here specifically meant legitimate authority. But, of course, a mere 
right to do something does not entail the effective power to do it. The Latin 
terms potestas (a facultas or ius) and potentia (the resource to do so effectively) 
enshrined the distinction.*% Eminent scholastics often combined academic 
responsibilities with high-level political and ecclesiastical consultancy, and 
understood the difference between what was right and desirable and what was 
feasible. Hence the need for prudence. Hence also the universal endorsement 


35 Bartolomaeus a Medina, In Primam secundae, qu. 95, art. 1, 1308: “In primordia generis 
humani respublica sine aliqua legum positione gubernebatur,’ that is, by direct command 
and custom; also on qu. 96, arts. 2 and 3, 1315. 

36 Molina, De iustitita et iure, tract. 2, disps 21-31; Vázquez, Commentarii, vol. 2, 152, 43ff. 

37 Thus Soto, De iustitia et iure, lib. 1, qu. 1, art. 2, 1. 

38 Salas offered some illustrations, but they typically included templa and res sacrae; De leg- 
ibus, 1, s. 8, 19-20. See Matthew Kempshall, The Common Good in Late Medieval Political 
Thought (Oxford: 1999). 

39 Salas, De legibus, tract. 14, 11 s. 8, para. 49; Suárez, De legibus, 1.7.14; the point was originally 
in Soto, De iustitia et iure, lib.1, qu. 1. art. 2, 11. 

40 Vitoria, De potestate civili, 11 (Pagden, 18): “potestas publica est facultas, authoritas sive 
ius gubernandi rempublicam civilem." Auctoritas was universally a synonym for potestas, 
but unlike potentia, could not possibly be used to mean the might of an army, or the effi- 
cacy of a medicine. Azpilcueta, Novit, 105, claimed potestas and potentia meant the same. 
Vitoria rightly denied it, but contending (wrongly) that it was always potentia that was 
ascribed to the senses, intellect, will or matter, De potestate ecclesiae, 4. 
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of Isidore of Seville's predication, preserved in the Summa Theologiae, la Mae, 
qu.95, art. 3, that law must be possibilis.*! Conversely, Mariana thought it a sal- 
utary reflection for princes that although subjects may not be entitled to rebel, 
they will anyway, given sufficient provocation.*? Issues relating to success and 
efficacy were the very stuff of both civil and ecclesiastical reason of state.^? 
However, since these were contingent and circumstantial matters, they could 
not be dealt with by theology or philosophy, which at best could handle what 
was necessary “moraliter,” even if not logically. 


2.3 Potestas Ecclesiastica and Potestas Saecularis 

The church and the secular commonwealths, then, are communitates perfectae 
with their own distinctive ends, origins, and potestates. But they do not exist 
in isolation from each other. Neo-scholastics acknowledged that secular and 
ecclesiastical jurisdictions were often coterminous. The post-Reformation 
Church relied on Catholic princes for protection against Anabaptists, peas- 
ants, communeros, and above all heretics. However, the scholastic inher- 
itance did not facilitate accommodation to political realities. According to 
perpetuated doctrine, the potestas ecclesiastica encompassed all Christians, 
including heretics and schismatics, in virtue of their baptism (just as rene- 
gades and deserters remain subject to military discipline). No neo-scholas- 
tics now endorsed the hierocratic claim that all authority on earth since the 
time of Christ was in the papacy, who as Christ's vicar had been given the 
"two swords,” but had (so to speak) sublet the temporal jurisdiction to sec- 
ular rulers.^^ That claim had however received unvarnished affirmation in 
Boniface vI11's Unam Sanctam, and in Innocent 111's Solitae: De maioritate et 
obedientia, Per Venerabilem, Novit, and In Coena Domini. Vitoria, Soto, Castro, 
Azpilcueta, Medina, and the Jesuit luminaries had therefore to rework these 
(unretracted) documents in order to reduce the papal claim to the seem- 
ingly more modest entitlement to a potestas indirecta, or potestas in ordine 
ad spiritualia. 


41 E.g. Vázquez, Commentariorum, on qu. 96, art. 2, 86: law must be “possibilis et secundum 
naturam et secundum patriae consuetudinem." 

42 Juan de Mariana, De rege et regis institutione (Toledo: 1599), 61. 

43 See my “Orthodoxy and Reason of State,’ History of Political Thought 23.2 (2002), 212-23. 

44 For the pope as dominus mundi, e.g. Vitoria, De Indis, 260; De potestate Ecclesiae, 36. 
Azpilcueta, Novit, s. 32, 100-101, remarks that Spanish kings would not tolerate being 
called the pope's “vassals”; also Suárez, De legibus, bk. 3, ch. 6. There was, however, consid- 
erable vacillation about the exact extent of papal authority; e.g. Molina, De iustitia et iure, 


tract. II, 29, Ss. 11-34; esp. S.24. 
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3 The Origins of the Respublica Civilis 


34 Political Authority and Political Forms 

The standard scholastic interpretation, then, took the existence of legitimate 
secular authorities and respublicae as given. The argument (inevitably rein- 
forced by Rom. 13:1-12, 1 Peter 2:13-14, 1 Tim. 1:2, and Titus 3:1) was that secular 
authority as such was instituted by God, and obedience to it was a moral and 
religious duty, a duty in conscience. This did not make every or any existing 
regime ipso facto legitimate; it might be a usurpation or intolerably tyrannical, 
although scholastics commonly argued that in case of doubt the position of 
a de facto possessor is the stronger.^? Most scholastics firmly resisted claims 
that any particular person, dynasty, or form of government was directly autho- 
rized by God and divine right, even before their prominence with Henri 1v 
and James 1/v1.46 Any specific institutional order was the product of human 
artifice and choice, “mediante humana voluntate et institutione."^? Scholastics 
regarded monarchy as the best form of government, for it most resembles 
God's government of the universe, the relationship between head and mem- 
bers in the human body, and more pragmatically, because of its capacity for 
producing order. They usually abridged Aristotle's typology to monarchy, aris- 
tocracy, and democracy, ignoring Aquinas's De regimine principum (frequently 
cited), which preserved it.^5 Democracy (conflating Aristotle’s demokratia 
with his politeia) was generally thought suitable only for independent cities, 


45 A principle from property law, e.g. Soto, De iustitia et iure, bk. 4, qu. 5, art. 2, 326. 

46 Soto, ibid, bk. 2, qu. 1, art. 3, 13. Vitoria, with the Communero Revolt still much on his 
mind (references to it disappeared in later editions, see Pagden, 19, n. 42), had asserted 
the direct divine institution of regía potestas, and not merely the reipublicae potestas as 
such. He acknowledged an original concession or transfer of the respublica's auctoritas to 
the king, but not of its potestas (an unexplained distinction), De potestate civili, 108-110 
(Pagden, 12-16). His argument was rejected outright by Molina, De iustitia et iure, tract. 2, 
disp. 26, and implicitly by scholastics in general. 

47 Suárez, Defensio Fidei, 3.2.9. 

48 Molina, De iustitia et iure, tract .2, disp. 23, ss. 1-4, distinguished monarchy (esp. s. 14), 
tyranny, aristocracy, oligarchy, and democracy. He noted Aristotle's distinction between 
polity and democracy, but the latter “hodie ab aliquibus [including himself] ... in bonam 
partem sumatur" More typical, Vitoria, De potestate civili, 109-110, 11 (Pagden, 12, 19); 
Medina, Expositio, on qu. 95, art. 4, 1312-4 (aristocracy, oligarchy, democracy, tyranny), 
1314 (mixed form), 1427-8 (monarchy); Azpilcueta, Novit, 99, ss. 14-15; 99, ss. 113-115; Soto, 
De iustitia et iure, bk. 2, qu.6, art.2, 168, 170, bk. 4, qu. 4, art. 1, 302; Mariana, De rege, bk. 1, 
ch. 5 (six forms); for monarchy, bk. 1, ch. 2; Suárez, Defensio Fidei, 3.1.5, 3.2.4-9 (monarchy, 
aristocracy, democracy, mixed form); De legibus, 3.4.1, on monarchy also Defensio Fidei 
3.243, De legibus, 3.43 (best, but not only legitimate form). 
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like Genoa — other free cities were never mentioned, apart from Venice, which 
Molina thought an elective aristocracy.*? Calvinist Geneva was not citable in 
favour of anything at all. 


3.2 The populus as the Origin of Political Authority 

But whichever form a polity had, it was the result of some choice on the part 
of “the people” or communitas. That choice was located firmly in some author- 
itative past. This might be a putatively historic past recalled in current “fun- 
damental laws,'5? such as coronation oaths or annointings. Or in classicistic 
mode a "founder" might be postulated.* It might be, in the Aristotelian vein, 
a hypothetical reconstruction of how a legitimate polity (state) might have 
come about: progressing from the primordial family or clan, via the village 
and the town on to the respublica perfecta capable of independent existence 
and self-defence, the good life rather than mere existence.*? For the most part, 
the transfer or alienation of the people's or communities original potestas, 
although referred to in the perfect indicative tense, was left undated, for its 
pastness was not the point; even its putative terms and conditions were infer- 
ences from first principles or current customs. The identity of these populi or 
nationes and their territoriality were simply not scholastic quaestiones, even 


49 De iustitia et iure, tract. 11, disp. 23, s. 2; Roberto Bellarmino, De controversiis christianae 
fidei adversus huius temporis haereticos (Ingolstadt: 1601), vol. 1, bk. 1, ch. 2, 512 (De Romano 
Pontifice), said it was an aristocracy with a monarchical but no democratic admixture; 
Suárez described it, and Genoa, as mixed forms, De legibus, 3.9.6. 

50  Alater16th-century French neologism which did not pass into scholastic Latin until the 
17th century; see Hópfl, “Fundamental Law and the Constitution in Sixteenth Century 
France” in Die Rolle der Juristen bei der Entstehung des modernen Staates, ed. Roman 
Schnur (Berlin: 1986), 327-56. 

51 The relation between the various authoritative ‘pasts’ (hypothetical, foundational, scrip- 
tural, legal, heroic, chronical, mythical) remained unexplored. Suarez referred to the pac- 
tum (or “veluti conventio quaedam"; De legibus, 3.9.4), transfer, or alienatio establishing 
potestas (as made at the primaeva institution; De legibus, 3.4.8). He regarded it as an infer- 
ence, though: Defensio Fidei, 3.2.12, 3.4.11, 3.12.2, 6.6.10; De legibus, 3.19.6-7. 

52 Vitoria, De potestate civili, ss. 3-5, has the origin from natural necessity. Azpilcueta 
explains it as growing via natural sociability from the less to the more perfect associa- 
tion, i.e. from the family to the monarchy and empire, citing Aristotle, Cicero's Rhetoric 
and Genesis: Novit, ch. 3, ss. 94-6, 107-8. In Mariana's account, which seems to draw on 
Machiavelli and Cicero among others, natural sociability is threatened by (post-lapsarian) 
unsociability, and hence the need for security: De rege, bk. 1; Soto, De iustitia et iure, bk. 
1, qu. 1, rt. 2, 13, cites Roman Law, Pliny, and Josephus, as well as Scripture and Aristotle's 
account of the movement from pagus to civitas; Castro, De potestate legis poenalis, ch.1, 15, 
runs together Scripture and Roman history. 
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though the postulated transfer of authority presupposed a people capable of 
at least one collective act.53 

Any regime or dynasty thus derived its legitimacy from some morally, his- 
torically, or logically prior populus, by way of a conditional or unconditional 
transfer of its authority, or by consent inferable from habitual submission. 
A “people” making such a transfer must ex Aypothesi be free and sui ¡uris.5* 
Here, as with self-defence,55 what is true of “the people” was elided with what 
is true of the individuals composing a collectivity. Freedom and/or equality 
in the sense of the opposite of servitude are the natural state of individuals 
(Gregory the Great, Moralia in Job, 2110-11) and of peoples not yet subject to 
some ruler. 

A people may choose whatever terms and conditions it wishes for such a 
transfer, provided they are compatible with pax et tranquillitas. On any view 
of the original transfer of authority, however, there were explicit or implicit 
terms and conditions restricting the rulers.** Before Suárez," it was unusual 
to describe this transfer as an agreement, pact(ion), contract or compact 
between a ruler (usually a king) and a people, except in Catholic and Calvinist 
polemical writings.58 It was (I think) only Suárez who endorsed the implica- 
tion of any transfer that therefore all legitimate government originates as a 


53 Natio designated populations sharing a language and customs. It had no political value, 
given shared customs across many polities, and mutually incomprehensible forms of, e.g. 
'German' (including Dutch, Duits), or French, possibly counting as the same language. 

54  lllustratively: Vitoria, De potestate civili, 107 (Pagden, 13): “homo conditus in libertate"; 
108: "naturali iuri omnes homines sint aequales"; Soto, De iustitia et iure, 209: “omnes 
homines nascuntur liberi"; Azpilcueta, Novit, 184, s. 1: “omnis homo iure naturae est liber 
et liber nascuit"; Suárez, De legibus, 3.3.6. 

55 The paradigmatic ‘subjective’ ius, facultas, or potestas, e.g. Vitoria, De potestate civili, 106- 
7: “cum quilibet homo iure naturali habet potestatem et ius defendendi se, nihilque sit 
magis naturale quam vim vi repellere"; Soto, De iustitia et iure, bk. 5, art. 3, 389: “ius defen- 
dendi se”; “se quisque iure tueri potest"; also 401-2, 404, 428; Suárez, Defensio fidei, 4.6.14, 
17: right of vim vi repellere even against a pope. 

56 Thus the pactum or translatio always preserves the right of self-defence; Suárez, Defensio 
Fidei, 6.4.15, 6.6.10. 

57 Suarez, De legibus, spoke of the transfer of authority as translatio (e.g. 3.9.2), only rarely 
as a pactum vel conventionem (e.g. 3.4.5, 3.9.4), and even denied any such “virtuale pac- 
tum” between the prince and the commonwealth (3.35.10). The pactum “said to exist in 
Aragon” was a special case (3.19.6). Almost all his contractual arguments are in Defensio 
Fidei. Vázquez, who thought a pactum or conventio a redundant and erroneous postulate 
of (unnamed) recent scholastics, “nullo modo probandum,” was clear that it would have 
to be a conjecture “ex usu et consuetudine”; Commentariorum, disp. 167, ch. 2, S. 13, 158. 

58 See Harro Hópfl and Martyn P. Thompson, "The History of Contract as a Motif in Political 
Thought,” American Historical Review 84.4 (1979), 919-44. 
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democracy,” since monarchy and aristocracy logically presuppose a positive 
institution, whereas democracy in its original un-instituted form arises pari 
passu with political potestas. This in no way privileged democracy. To be a form 
of government it would need to be formally instituted, especially by designat- 
ing rules for the election of magistrates, without which it cannot function. For 
the individual, moreover, being subject to a multitude of other individuals or 
to a self-seeking senate may be much more burdensome than subjection to a 
single ruler.6° 


4 The Respublica Civilis as Perfecta 


Thus far, a secular respublica appears to be perfecta: autonomous and sui iuris, 
constrained only by the unspecific demands of natural law and the ius gen- 
tium.9! Its authority is independent of the moral state of its rulers, the oppos- 
ing view having been expressly anathematized by the Council of Constance. 
Non-Christian, pagan, barbarian, sinful, and even heretical rulers are as legiti- 
mate as Christian rulers since they are all ultimately the product of natural law. 
The summa potestas of civitates, in effect of their governments, encompasses 
all conventional iura maiestatis: the rights to legislate and adjudicate in secu- 
lar matters, appoint, and dismiss public officials civil and military, including 
judges, to impose (or exempt from) civic duties and taxes, coin money, super- 
vise weights, measures and prices, and attend to common (or public) property, 
such as public buildings, fortifications, bridges, highways, markets, etc. Last, 
but preeminently, it is for rulers to decide on foreign policy, war, and peace, 
and to do whatever is appropriate to uphold the dignitas and maiestas of their 
office, persons, and families. 


59 Legitimate authority may also come from just conquest, inheritance, or succession, but 
these already presuppose an agent with legitimacy in order to avoid an infinite regress; 
Suárez, Defensio fidei, 3.2.4-10; De legibus, 3.4.34. 

60 Vitoria, De potestate civili, 11 (Pagden, 19-21), in best Hobbesian fashion, derided the 
claim that there is more liberty in a democracy or aristocracy than in a monarchy: the 
potestas is the same, but there are more masters in the former. 

61 Because of their extreme generality, natural law prescriptions needed to be fleshed 
out by positive law. Thus, from “do not unto others" it followed that if there was private 
property, then natural law prohibited taking it unlawfully. Determining what counted 
as property, and hence theft, and appropriate penalties, however, required positive law. 
The ¡us gentium was largely permissive (according to Vázquez, wholly permissive, see 
Commentariorum, disp. 157, ch. 3, 16-17): it permitted but did not require the division of 
originally common into private property, for instance. 
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5 Secular and Spiritual Authority 


Scholastics endlessly invoked the distinction between secular, temporal or lay 
and ecclesiastical or spiritual potestates, laws, rulers, and matters. The criti- 
cal argument here was that both secular and spiritual authority come from 
God, but the former does not derive it from the latter. This was a deliberate 
denial of the otherwise much cited Unam Sanctam, Novit, Solitae: de maiori- 
tate et obedientia, Ecclesia Sanctae Mariae, Per Venerabilem, Unam Sanctam, 
In Coena Domini, and of preeminent hierocratic authorities such a Egidio 
Romano, Alvaro Pelagio, and Agostino Trionfo.*? Secular governments derive 
their authority from God mediately, via their authorization by the civitas or 
the people. More precisely, government as such is divinely authorized immedi- 
ately, because societas is natural to man and there can be no societas without 
government. Both are therefore God's will.9? Political potestas is not derived 
from individuals (who being by nature equal do not have such potestas to 
confer). Individuals owe obedience to government because both natural law 
and divine law (Romans 13, etc.) demand obedience to lawful superiors. But 
the authorization of government as such does not mean the immediate divine 
authorization of any particular regime or ruler, for that comes mediately via 
its institution by the civitas or people, there being no divine authorization of 
any specific person, regime, or form of government.** The church, on the other 
hand, was directly authorized by Christ's institution of the primacy of St Peter 
and his successors. Its authority is therefore entirely independent of secular 
authority, and its actions do not require consent.6° 

But nothing follows from the separate and independent divine authoriza- 
tion of secular and ecclesiastical authority for the relations between them, 
despite a commonplace accusation from heretics and Gallicans that this argu- 
ment was specifically designed to undermine secular authority.99 Scholastics 


62 Vitoria, De potestate ecclesiastica, 48, cites Per Venerabilem and Unam Sanctam. Soto often 
cited Per Venerabilem, e.g. in De iustitia et iure, 222, 223. Bellarmino highlighted Novit 
throughout De Romano Pontifice. 

63 Hence Castro, De potestate legis poenalis, ch. 1, 14: both potestates come from God: “potes- 
tas laica ... non tamen immediate, sed per populi consensum"; Azpilcueta, Novit, ch. 3, 
s. 29, 99; Vitoria, De potestate civili, 106 (Pagden, 10); De potestate ecclesiastica, 38-40 
(Pagden, 85-88); Medina, Expositio, 1243, 1318-19. 

64 Soto, De iustitia et iure, bk. 1, qu.1, art.3, 13: kings "haud enim a Deo proxime, et, quod aiunt, 
immediate creati sunt ... sed ... reges et principes a populo creati sunt, in quos suum 
transtulit imperium et potestatem." Most clearly Suárez, Defensio Fidei, 3.2.5—7, citing 
Bellarmino, Caietanus, Castro, Vitoria, Soto, and Molina. 

65 Thus Soto, De iustitia et iure, bk. 4, qu. 4, art.1, 302, and scholastics generally. 

66  Hópfl Jesuit Political Thought, 225. 
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however stressed that the temporal, natural ends that the secular polity serves 
are inferior in dignity and authority, and subservient to the spiritual or super- 
natural end of mankind, which is salvation. Lower ends, like lower arts, are 
in their nature subservient to higher ends and arts (the arts of the saddle-, or 
bridle- makerto those of the rider, a venerable grey-beard). However, no saddle- 
maker is eo ipso subordinate to any or every rider. Moreover, as Bellarmino 
pointed out,6 the analogy is imperfect, because saddlers only exist because 
there are riders, whereas secular potestas can and does exist independently 
of ecclesiastical potestas. Scholastics nevertheless remained persuaded that 
earthly foelicitas, and hence the civil commonwealth and civil law, should ulti- 
mately be harnessed and subordinated to man's supernatural end and felicity, 
and that it should be a school of virtue.*8 The crucial issue was: who is the 
supreme custodian of supernatural ends? The scholastics' decisive contention 
was that the Church is the ultimate custodian of faith, worship and morals, and 
the pope is the sovereign of the Church.® 

Contrary to the standard anti-Romanist charge, the scholastic contention 
was never that papal pronouncements could override Scripture, but rather 
that Scripture could not be the sole authority for doctrinal truth. Scripture 
cannot interpret itself, or determine the scriptural canon, and in any case tra- 
dition preceded Scripture."? The fact that all critical points of faith, worship 
and morals had once been contested, and still were by or between heretics, 
was the decisive argument from natural reason for the need for a sovereign 
iudex controversiarum.” Christ evidently had not made (say) Tiberius, Pilate, 
or the sPQR the judge of faith or morals, nor, so scholastics argued, had any 
orthodox Christian ruler ever claimed this right.”? Moreover, no societas, least 
of all one composed of such multitudes of peoples, nations, and individuals 


67 De Romano Pontifice, bk. 5, ch. 6, 531. 

68 Following the Angelic Doctor's somewhat equivocal discussion in sT Ia Iae, qu.96, art. 1; 
qu. 96, arts. 2 and 3, on whether it was the duty to make men good, or merely good citizens. 
Typically, Soto, De iustitia et iure, bk. 1, qu. 6, art. 4, 52: "disciplina autem morum potissima 
et efficacissima est legum humanorum position"; Suárez, Defensio Fidei, 3.5.2: "Quia vero 
foelicitas temporalis et civilis ad spiritualem et aeternam referenda est. ...” 

69 There being no scholastic term for the ‘sovereign’ except the equivocal ‘dominus’ or para- 
phrases, the Oath of Allegiance's “our sovereign lord the king" could only be rendered as 
"rex dominus noster rex Jacobus est supremus verus rex ...": Defensio Fidei, bk. 6, prooe- 
mium, 273. Suárez refers to the “absoluta potestas Pontificis,” e.g 4.2.9. Soto, De iustitia et 
iure, 259, has the equivalent "plenitudo potestatis." 

70 Pighius, Hierarchiae, bk. 1, ch. 3. 

71 Definitively Valentia, Analysis, parts v-v111, and Bellarmino, De controversiis, vol. 1, bk 3, 
esp. chs1, 3, 9; bk 4, cha. 

72 Suárez, Defensio Fidei, 3.29.9. 
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(a point endlessly reiterated by Pighius), could possibly remain united with- 
out subordination to a common head. It was inconceivable that Christ should 
have left the church charged with supernatural ends, but unprovided with the 
necessary means. That the pope was this necessary means, this iudex, could 
however only be established from divine law and apostolic tradition. The stage 
was therefore set for interminable citation and exegesis of scriptural texts as 
revealed divine law, and of patristics, church history, and scholastic authors as 
the authentic depositories and exegetes of both Scripture, and of the Church’s 
tradition, taught semper, ubique, et ab omnibus (in Vincent de Lerins's imper- 
ishable expression). 

While all this safeguarded the independence of the church, it compro- 
mised the idea of a secular commonwealth of Christians as a societas per- 
fecta. Ecclesiastical institutions, charged with the ultimate ends of Christians, 
have authority within and over every such commonwealth: bishops, episco- 
pal courts, assemblies of the clergy, the Inquisition where it was established, 
general councils of the church and, most contested of all, the papacy. Since 
potestas without vis coerciva is empty and pointless,’ ecclesiastical potes- 
tas necessarily includes a right to punish. The church could not itself inflict 
imprisonment, exile, mutilation, or death, but offenders meriting them might 
be “released” to the secular authorities. But here again the latter were not free 
agents, but the “arm” of the church. 

Moreover, the church could declare invalid any secular law that violated 
either justice or religion. Casuistry and moral theology encompassed much 
of what we would today regard as economics under the headings of distrib- 
utive and commutative justice: lending money at interest, money transfers, 
exchange, insurance, the setting of just prices, taxation, expenditure on per- 
sonal ornamentation, weddings, banquets and so forth. Indeed, whatever 
impinged on morality in principle fell within the scope of theology, and hence 
of the church: notably marriage and sexuality, contracts of all kinds, the rights 
and duties of accused persons, judges or lawyers, the laws of evidence, the 
use of torture), the rights and duties of masters and servants etc. But despite 
endemic academic turf wars, casuistic and jurisprudential arguments and 
authorities were common to both jurists and theologians, who cited each 
other. Catholic rulers in any case often consulted theologians and the univer- 
sities, as well as their confessors, often noted theologians. Moreover, casuistry 
could make generous provision for circumstances where the prudence and 
judgement of secular rulers was decisive. But despite the reiterated emphasis 


73 Vitoria, De potestate ecclesiae, 50: "frustra est potentia quae non reducitur ad actum." 
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on the independence and supremacy of secular rulers in secular matters, it 
was ultimately for the papacy to determine what counted as a purely secular or 
an ecclesiastical/spiritual matter. James 1/1v's objection that this made papal 
authority arbitrary was answered by the contention that the pope could by no 
means do as he pleased.”* 

There were two main sites of collision between the church's trans- or 
non-territorial identity, and particularly its markedly clerical character, and 
the suprema potestas of the territorial respublicae saeculares. They were 
"ecclesiastical liberty" and the suprema potestas of the pope even over secular 
sovereigns. These were also points where the scholastic tradition was most at 
variance with political realities. 


6 Ecclesiastical Liberty 


The libertas, immunitas, and/or exemptiones ecclesiasticae meant that eccle- 
siastical premises, property, and persons were not subject to secular laws, 
courts, punishments, impositions, or confiscations. Aggressive reassertions of 
ecclesiastical "liberty" followed Venetian laws forbidding additional church 
building and further donations of land to the Church, and trials of clerics for 
criminal offences. The papal interdict and the resultant international furore 
saw defenders of the papal plenitude of power confronting clerical as well as 
lay defenders of Venetian liberty, with both Catholic and Protestant powers 
eager to capitalize on the conflict. The outcome for Rome was highly unsat- 
isfactory: Venice never formally recanted, and its leading (clerical) defender, 
Paolo Sarpi, remained at liberty. 

Scholastics, catholic rulers, and ecclesiastics generally agreed that, as Suárez 
put it: "the catholic truth is that clerics in spiritual or ecclesiastical causes are 
wholly exempt (immunes) from the jurisdiction of temporal princes ..."/5 
They did not, however, agree on what counted as "spiritual and ecclesiastical 
causes." Catholic anti-clericalism was commonplace, rulers were zealous for 
their rights, and scholastics had never agreed about the rights of the papacy 
in respect of ecclesiastical liberty. Many ecclesiastical property rights and 


74 Expressly Molina, De iustitia et iure, tract. 2, disp. 29, s. 24. For James “pro arbitrio" and 
“mera potestas" meant “at the pope's will and pleasure"; Suárez insisted that the pope's 
judgment (arbitrium) required finding just cause, Defensio Fidei, 6.6.18. 

75 Suárez, Defensio Fidei, 43.2. Somewhat more qualified, but essentially similar: Vitoria, De 
potestate ecclesiae, 56—9. 


CHURCH AND STATE 381 


immunities had undeniably been granted by lay benefactors, whose rights had 
to be respected. Ecclesiastical independence had in any case been compre- 
hensively undermined by lay (especially princely) rights of presentation (the 
ius patronatum) even to abbeys, theology chairs at universities, and episcopa- 
cies, and by papal concessions of jurisdiction and ecclesiastical revenues in 
some cases. 

Suárez, perhaps the definitive authority with Bellarmino on this matter, 
both of whom cited each other frequently, needed thirty-four long chapters 
(Bk 1v) of his Defensio Fidei Catholicae to try to untangle what remained a tan- 
gle despite the reforming decrees of the Council of Trent. The topic was only 
remotely relevant to the Oath of Allegiance controversy, the ostensible subject 
of the Defensio. Suárez's addressees were in fact the Catholics, especially reges 
et principes, unpersuaded of his (and the Jesuits”) particularly uncompromis- 
ing interpretation of papal authority over rulers, but also over bishops and 
clerical assemblies. 

All scholastics admitted that as cives enjoying the protection of the civitas, 
clerics were *[morally] bound to obey civil laws that regard the temporal gov- 
ernment and administration of the civitas ... and they sin if they act against 
the law. ... They are cives civitatis. And the king is king of clerics as well as of 
the laity.7$ The scholastics’ concern was not to exempt clerics from secular 
jurisdiction altogether (which would have been impossible, and often coun- 
terproductive where Catholics depended on tolerance by heretical or pagan 
authorities), but to safeguard the Church as a transcendent and autonomous 
respublica perfecta, of which the clergy — duly subordinated to the papal 
summa potestas — were the rulers. Subject to a separate and higher author- 
ity, clerics (even those in some minor orders) were not answerable to secular 
courts, even for criminal offences including lese-majeste, except where there 
were documented and retractable papal concessions. To a Venetian Servite's 
complaint that this meant clerical impunity for crimes, Suárez retorted that 
criminous clerics might be released to the secular authority for sentence and 
punishment, though not for trial (4.3.14, 4.15.1-6). Customs that violate ecclesi- 
astical immunity are not valid (4.34.7), although Azpilcueta, Covarruvias, and 
Azor sj endorsed certain royal prerogatives. Even immemorial custom can be 


76 Vitoria, De potestate ecclesiae, 56-57. See Medina, Expositio, qu. 96, art. 5, 1342, citing 
Vitoria and Soto: "licet clerici ex privilegio eximantur a legibus civilibus, non eximan- 
tur a lege quae ordinatur ad bonum commune quae non dedecat clericos ...”; and citing 
examples of hunting at forbidden times, hoarding wheat, or selling it beyond the legally 
set price. 
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revoked by the pope (4.34.12-13, 19 citing In Coena Domini). Agreements (con- 
cordia) between kings and bishops, or even provincial or national councils, 
that allow lay jurisdiction over clerics in certain cases (4.34.13-14, specific ref- 
erence to France) are valid only with papal consent (4.34.17). Ecclesiastical 
offices, again, are not at the disposition of laypersons. And ecclesiastical prop- 
erty and persons are not subject to secular taxation (unlike the converse). 
Disputes between ecclesiastics and laypersons about ecclesiastical property 
fell under ecclesiastical jurisdiction, except where such property had been 
conferred on the church with conditions attached. Suárez equivocated about 
whether disputes about the private property of clerics fell solely under ecclesi- 
astical jurisdiction (4, 14). He eventually even qualified the standard scholastic 
doctrine that clerics were subject to the vis directiva of secular law,"? but not 
its vis coerciva. The two could not exist separately,"? and clerics were subject 
to neither as laws. What obliged them was the ratio of positive law, since like 
anyone else they had a duty to the common good, which good laws of rulers 
advanced (4.16.13ff). 

Despite numerous scholastic authorities for the view that ecclesiastical 
liberties derived principally from human positive law,"? Suárez insisted that 
they ultimately derive from the institution of the Church by Christ.8% Like the 
papal primacy, they could therefore only be demonstrated from scripture, with 
tradition as its exegete. Suárez's principal scriptural text was the highly prob- 
lematic “Therefore the sons [or children, filii] are free” (Mt. 17:24),?! along with 
the principal proof-texts for papal sovereignty, "Thou art Peter" (Mt. 16:18), and 
“Whatever you bind” (Mt. 18:14). For tradition, Suárez like scholastics generally 
relied on unretracted papal and canon law assertions of papal supremacy, as 
well as ecclesiastical history, patristics, canonists, and theologians, including 
hierocrats.82 Underpinning it all was Suárez's conviction about the sacro-sanc- 
tity of places, objects and persons devoted to the service of God: "sancta sancte 


77 Defensio Fidei, 4.9.10: "Omnes concedunt clericos obligare quoad vim directivam quas- 
dam leges, quae ad commune et convenientem statum civium spectant." Unless other- 
wise indicated, all in-text references are to the Defensio. 

78 Defensio Fidei, 4.11.14, 4.16.1-8, set out the usual scholastic position, 416.1317, his own. 

79 Defensio Fidei, 4.8.1-6, cites loci even in Aquinas, Innocent 111, and Pighius, as well as 
Medina, Vitoria, Soto, Covarruvias, and the Jesuits Salmerón and Molina. 

8o Defensio Fidei, 4.9, 4.14. 

81 Itis central to Defensio Fidei, 4.5; see also 4.8.2, 4.8.12, 4.9.4, 4.10.3 and 6, 4.18.5, 4.20.13, 
4.22.4. 

82  Suárez's response (3.16.2, 4.2.5) to the circularity of citing papal edicts in favour of papal 
authority was to combine confirmatory citations from non-papal authorities with the 
point that popes were not speaking in their own cause, but that of Christ and the Church. 
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et cum honore et reverentia tractanda sunt: clerici autem per ordinationem 
et deputationem ad divinum cultum peculiarem sanctificationem acquirunt” 
(4.22.7).83 

His (and Trent’s) principal concern, however, was bishops and primates, 
the hierarchy’s crucial administrative and judicial level.8* These were mostly 
(despite Trent) indebted to secular rulers for their careers, and like the repre- 
sentative assemblies of the clergy, especially the French, were prone to ‘patri- 
otic’ sentiments. They were therefore a threat to papal hegemony. 

Since James emphatically endorsed episcopacy, Suarez simply described 
bishops as “spirituales principes Ecclesiae,” successors to the apostles, charged 
with the due government of their diocese, their courts having ecclesiastical 
immunity (privilegium fori). They were the spiritual “fathers” and simpliciter 
superiores of secular rulers in ecclesiastical matters, but (he was careful to add) 
with the pope as their judge (4.10.5). The episcopal office itself was unquestion- 
ably iure divino, but Suarez considered it “more likely” that the individual bish- 
ops’ iurisdictio, like their offices, was conferred conditionally by the papacy. 
Their iurisdictio did not (for example) include surrendering immunities or 
liberties to secular authorities (4.11.9). When the common good and necessity 
require over-riding clerical immunities, e.g. by imposing financial contribu- 
tions on them, it is for bishops to decide, and ultimately the pope. Suárez's 
point of course was not to deny freedom of action to bishops, but to safeguard 
the “ecclesiastical monarchy,’ or its “quasi indirect” power over secular rulers, 
where the spiritual welfare of their subjects required it (4.11.12). 

A related issue, which can only be adumbrated here, is the authority of gen- 
eral councils of the Church. Arguably they were its ultimate authority. Vitoria 
had no doubt that all the bishops assembled together (albeit this would be “vir- 
tually impossible”) represented the Church and could elect a pope. Moreover, 
general councils were essentially assemblies of bishops, the divine institution 
of whose office was beyond dispute. The undeclared subtext of papalists was 
that, as assemblies of bishops and theologians, they were vulnerable to the 
influence of secular rulers unless they were papal appointees. The Council of 
Constance (1414-1418), not summoned by a pope, had ended the Great Schism 
by deposing or accepting the resignation of the three claimants to the tiara and 
electing Pope Martin v. Its verdicts were treated as unquestionably authorita- 
tive by scholastics, except for the conciliarist doctrines it (and Basel) endorsed. 


83 See Defensio Fidei, 4.19, for references to sanctitas, sacrosancta, veneratio, profanatio. Also 
4.11.6, 4.22.3. 

84 On the authority of bishops, see John W. O'Malley, Trent: What Happened at the Council 
(Cambridge, MA.: 2013). 
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The conciliarist tide had long since turned, and scholastics now insisted that 
the decrees of general councils were invalid without papal approval. They gen- 
erally, and Jesuits in particular, now awarded the papacy ultimate, infallible 
authority over true doctrine, right worship, and correct moral teaching, as well 
as headship of the church. Nevertheless, they acknowledged that a heretical 
pope, or one actually “waging war against the church," could be deposed, or 
declared deposed, by a general council acting for the whole Church. The depo- 
sition of an errant pope was however not within the jurisdiction of a Friedrich 
Barbarossa, or a Ludwig of Bavaria. 


7 The Authority of the Church in Secular Matters 


This left unresolved one critical issue relating to the focal ecclesiological con- 
cept of church and secular polities as independent respublicae. The ecclesias- 
tical power includes coercion and punishment, since merely directive without 
coercive power is useless.®° The Church's subjects encompassed the entire 
laity including secular rulers, qua rulers and not merely as private persons. As 
we have seen, no scholastic now endorsed the hierocratic doctrine that rulers 
held their office on licence, as it were, from the papacy.3€ In its own sphere, 
secular authority was as supreme and independent as the church was in its. 
The pope had no right to “use his sickle in another man's field” and “those fight- 
ing God's fight should not meddle in secular matters." But the secular/spiritual 
distinction was as ever brittle. One point of fission proved to be the doctrine 
of tyrannicide, not as such, but in relation to the papal potestas indirecta, or in 
ordine ad spiritualia. 


8 Deposition and Tyrannicide 


Tyrannicide was the most extreme measure to enforce a commonwealth's right 
to rid itself of a tyrant. It was an entirely orthodox political doctrine. Non- 
Jesuit censors saw nothing remarkable in Mariana's qualified endorsement of 


85 Azpilcueta, Novit, ch.3, s. 98: “... iurisdictio quae coercionem non habet, frustranea est, 
quia nisi jurisdictio coercionem haberet, parum potens esset ad inducendum finem." 

86 Innocent 111’s Solitae had compared pope and emperor to sun and moon, so that the 
authority of secular rulers, like the light of the moon, depended on the papal ‘sun’ 
Azpilcueta commented that the moon does not exist for the sake of the sun, or derive its 
light from the sun, Novit, ch. 3, s. 24, 100. To the same effect Suárez, De legibus, 3.7.1. 


CHURCH AND STATE 385 


it in his De rege et regis institutione.9" It was certainly a perilous expedient, and 
it ran counter to the rooted scholastic premise that any government was better 
than none. The scope for legitimate tyrannicide was, moreover, limited by 
the familiar distinction between the tyrannus sine titulo (a usurper or invader), 
who had no claim to obedience, and might be killed by anyone in self-defence 
or in the common interest, and the tyrannus iusto titulo (a legitimate ruler gov- 
erning tyrannically), whose just severity or actions done out of necessity might 
be mistaken for tyranny, and who had a right to due process.$% Suárez noted 
that both Castro and Azor disliked the doctrine, but he regarded the received 
doctrine as more compelling.9?? 

Thus far the matter was one for secular politics. But scholastics all endorsed 
the papacy's claim to the right to intervene in secular polities in ordine ad finem 
spiritualem?! when the salvation of souls and the vital interests of the Church 
were at stake. The doctrine was conventional among scholastics even in its 
terminology? A critical issue of the time for the papacy was secular authori- 
ties enforcing or condoning heresy?? Hierocratic documents anathematizing 
heretics were explicitly directed against rulers and other holders of high office, 
not just private persons. The papacy's most extreme punishment was excom- 
munication of impenitent rulers. It might then, as a last resort, come to the 
aid of the Christian peoples with a sentence of deposition on rulers. Such a 
sentence of deposition could but need not be followed by action to remove 
and replace the deposed ruler, who in principle is then no longer a king and 
therefore can be killed by any private person.** In any event, the doctrines of 


87 For reactions of Rome, the parlement in Paris, and Bellarmino, see Tutino, Empire of 
Souls: Robert Bellarmine and the Christian Commonwealth (Oxford: 2010), ch.5; Braun, 
Juan de Mariana, introduction, especially on the reaction in France. 

88 Vitoria, De potestate civili, 108 (Pagden, 142). 

89 Soto, De iustitia et iure, bk. 5. qu. 1, art. 3; cited Suárez, Defensio Fidei, 6.4.3. The decree of 
the Council of Constance, Sessio 15, declaring the doctrine heretical was generally inter- 
preted as applying only to the claim that any tyrant might be killed by anyone at all; e.g. 
Molina, De iustitia et iure, tract. 3, disp. 6, s. 2, 32-33. 

9o Defensio Fidei, 6.4.10. 

91  Enshrined in In Coena Domini, annually proclaimed in Rome, and reasserted with addi- 
tional imprecations by Gregory x111 (1577 and 1578) and Pius v (1606 and 1619). 

92 E.g. Azpilcueta, Novit, ch.3, s. 41, 102: "indirecte vero, sive in ordine ad supernaturalia ... 
quatenus sunt necessaria ad consequutionem finis supernaturalis"; also s. 82; Vitoria, De 
potestate ecclesiae, 44. 

93 In Coena Domini included many other grounds for excommunication, such as piracy in 
the Aegean, harming pilgrims, interfering with the food supply to Rome, violations of 
ecclesiastical liberty, or striking a cleric. 

94 Defensio Fidei, 6.4.1415. Canon law nowhere, I think, explicitly endorsed assassination. 
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papal supremacy and tyrannicide here seemed to merge. Suárez did not deny 
that papal deposition could legitimate tyrannicide, although this was not an 
automatic entailment, but required a separate verdict. At one point he insisted 
that in these circumstances, the pope was the ruler's direct superior, although 
"hitherto" popes had not deprived rulers ipso facto, but only after sentence.?5 
However, since James 1/v1 had not been condemned, excommunicated, or 
declared deposed (unlike Elizabeth after Regnans), his raising the matter at all 
was factitious.?6 The Jesuit General Claudio Acquaviva forbade discussion of 
the doctrine (though it was never retracted). It was not self-evidently an outra- 
geous or indefensible doctrine. 

Scholastics continued to write as if heresy was a deliberate choice by devi- 
ant individuals and minorities, to be dealt with by better religious instruction, 
spiritual penalties, or what were euphemistically called “sharper medicines" 
(acerbiores medicamentis) if those failed. However, the idea that heresy was 
a deliberate choice of sin lost its plausibility with second or third generation 
heretics. The argument for persecuting heretics also collapsed where trying to 
punish them would produce even greater evils, like the persecution of Catholics 
or the ruin of a Catholic principate.?" There cannot be a duty to do the mor- 
ally impossible. Even Charles v was obliged to permit the state-churches of 
the Protestant princes and cities of the Holy Roman Empire by the Peace of 
Augsburg (1555). Jesuit theologians persuaded the pope that the Peace was legit- 
imate. Ribadeneira and Mariana continued to excoriate the politiques for their 
endorsement of religious toleration.* But French Jesuits became loyal support- 
ers of Henri Iv, whose survival depended on toleration of Huguenot cities and 
provinces, The issue then resolved itself into a raison détat and raison déglise 
question about which policy with regard to heretics would avoid the greater evil. 


9 Legacy 


Neo-scholastic political thought was in part an attempt to restore the spiritual 
and intellectual defences of an embattled Church. In this it was conspicuously 


95 De legibus, 3.10.6. 

96 Defensio Fidei, 6.7.6—7. Suárez regarded Regnans as “most just." 

97 Castro, De iusta haereticorum punitione, praefatio, p. 1". Even he, in effect, conceded that 
harsh measures against Luther and his princely defenders were now irrelevant, ibid., bk. 
1 ch. 17. 

98 Suárez, De legibus, 112.5, did not specifically mention this aspect of the thought of the 
politici, but even the title of the only mirror of princes he ever endorsed, Ribadeneira's 
Tratado, made his view clear. For Mariana, see De rege, bk. 3, ch. 12. 
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successful, not least in view of the rhetorical convertibility of its ‘products’ 
for vernacular, polemical and devotional uses. The hold of scholasticism, and 
especially that of the Jesuits, over tertiary education in Catholic Europe, the 
New World, and the East, demonstrates the vitality of this restored tradition. 
So does the fact that evangelicals found it impossible to ignore the scholastic 
theology and metaphysics of grace and predestination, which as the de auxilüs 
controversy famously pitted Jesuits against Dominicans, but almost simultane- 
ously rent the evangelical churches. The Universitütsbetrieb of the Reformation 
abandoned almost entirely the project of replacing scholastic concepts and 
methods with scripture and humaniores literae. The strength of the revived 
scholasticism lay in its methodical and massively erudite way of analysing 
concepts, reworking traditional questions and answers, often with remarkable 
ruthlessness, but also opening up new topics and subject areas, notably in eco- 
nomics. In respect of church and state specifically, even Protestant political 
thinkers, theologians and polemicists could not ignore the "subtle schoolmen,’ 
appropriating from them, often with acknowledgement. But no history lacks 
ironies. For what the scholastics had laboured mightily to hold together, could 
as easily be pulled apart and selectively appropriated by means of the concep- 
tual equipment they themselves provided. Scholastics divided their cases pro 
et contra into arguments based on authorities, on scripture and tradition, and 
on “natural reason” It was perfectly possible for those so minded to exploit 
their concepts and arguments from “natural reason,” and leave the rest. In this 
way were generated bodies of reflection of recognizable provenance (natu- 
ral right and contract, say), but leaving far behind any thought of church and 
state as two separate respublicae, ultimately subordinated to a sovereign iudex 
controversiarum. 
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CHAPTER 14 


Jus post bellum 
Daniel Schwartz 
1 Introduction 


The jus post bellum has proven one of the most fertile research areas among 
modern just war theorists in the last ten or fifteen years.! These theorists believe 
that the traditional compartmentalization of just war theory into jus ad bellum 
and jus in bello did not leave enough conceptual room for ethically import- 
ant issues concerning the aftermath of hostilities. These issues include: the 
justice of peace settlements, the duties of reparation and compensation, and 
the punishment and lustration of the leaders of the offending country. Jus post 
bellum also concerns itself with the justice of forward-looking postwar steps, 
such as rebuilding the defeated state, guaranties against future unjust attacks, 
and amnesties and other reconciliatory steps between the countries and their 
societies. 

Scholars writing on jus post bellum have naturally looked to the just war tra- 
dition for materials relevant to their concerns, focusing with good reason on 
the works of Vitoria, Suárez, and Grotius. Some, such as Eric Patterson, report 
back that there is very little in these works that relates directly to the jus post 
bellum: “Just war theorists largely ignored the jus post bellum”? This assessment 


1 This chapter explores in greater detail themes discussed in chapter 9 of my book The Political 
Morality of the Late Scholastics: Civic Life, War and Conscience (Cambridge: 2019). Section 
3 partly overlaps with section 93 of the book chapter. Recent literature on ius post bellum 
includes Brian Orend, “Justice after War” Ethics & International Affairs 16 (2002), 43-56; and 
his, “Jus Post Bellum: The Perspective of a Just-War Theorist,” Leiden Journal of International 
Law 20 (2007), 571-591; Robert E. Williams, Jr. and Dan Caldwell, “Jus Post Bellum: Just War 
Theory and the Principles of Just Peace, International Studies Perspectives 7 (2006), 309- 
320; Gary J. Bass, “Jus Post Bellum," Philosophy & Public Affairs 32 (2004), 384-412; Carsten 
Stahn, “Jus ad bellum’, ‘jus in bellum'...'jus post bellum’?: Rethinking the Conception of the 
Law of the Armed Force, European Journal of International Law 17 (2007), 921-943; Richard 
P. DiMeglio, “The Evolution of the Just War Tradition: Defining Jus Post Bellum,” Military Law 
Review 186 (2005), 116-163. Carsten Stahn and Jann K. Kleffner (eds), Jus Post Bellum: Towards 
a Law of Transition from Conflict to Peace (The Hague: 2008). I would like to thank the editors 
of the present volume, Harald Braun and Paolo Astorri, for their suggestions and advice. 

2 Eric Patterson, Just War Thinking: Morality and Pragmatism in the Struggle Against 
Contemporary Threats (Lanham, MD: 2007), 79. 


€ KONINKLIJKE BRILL NV, LEIDEN, 2022 | D01:10.1163/9789004296961 016 


JUS POST BELLUM 391 


is extraordinarily wrong. As I hope to show, late scholastic treatments of just 
war (to which 1 will restrict myself here) contain a wealth of material on jus 
post bellum matters. 

A possible reason for the fact that some contemporary jus post bellum theo- 
rists have tended to overlook or play down late scholastic reflections on what 
victors are permitted to do after victory is that they are often morally unpalat- 
able. A case in point is the plundering and enslavement of enemies after vic- 
tory has been achieved, which most late scholastics thought could be just.3 
Others sought to mitigate the morally unpalatable flavour of their views. Oliver 
O'Donovan has argued that: 


.. Classic just-war theorists of the sixteenth century assumed that the 
conclusion of hostilities would, as a matter of course, be marked by an 
attempt on the part of the victors to punish the vanquished, by confis- 
cations, executions, and possibly the deposition of the ruler. They never 
questioned the right to such exercises of post bellum jurisdiction, but 
they inclined to discourage them and to limit their scope.* 


The truth, however, is that classic just war theorists not only did not question, 
but actually affirmed, the rights of the just victor to punish, confiscate and exe- 
cute some of the defeated and sometimes to depose the enemy ruler. Rather 
than mitigating the victor's regrettably predictable conduct, the late scholas- 
tics aimed to establish the amount and kinds of plundering, killing, and enslav- 
ing permitted by justice. Their stand was not a reluctant accommodation with 
the reality of war of their times, but rather a view directly derived from the 
basic principles that grounded the justice of the war in the first place. 
Specialists in late scholastic just war theory have not been averse to discuss- 
ing those views on post war justice that seem offensive to modern sensibili- 
ties. For the most part, however, they have restricted themselves to the most 
important and best-known authors, such as Vitoria, Suárez, and Molina, and, 
as a rule, they have not occupied themselves much with the practicalities of 
punishment (who, to what extent, and when). Such practicalities are hugely 


3 Vicente Medina, for example, notes that Vitoria's view that enemy innocents can be puni- 
tively plundered “seems deplorable” He goes on to try to mitigate this impression. Vicente 
Medina, "The Innocent in the Just War Thinking of Vitoria and Suárez," Ratio Juris 26 (2013), 
47-64 (54). 

4 Oliver O’Donovan, The Just War Revisited (Cambridge: 2003), 109-110. 

5 SeeJames Bernard Murphy, "Suárez, Aquinas, and the Just War: Self Defense or Punishment?” 
in From Just War to Modern Peace Ethics, eds Heinz-Gerhard Justenhoven and William 
A. Barbieri Jr. (Berlin-Boston: 2012), 175-196; Gregory M. Reichberg, "Culpability and 
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important, however, because they clarify many foundational aspects of late 
scholastic just war theory. 

What the late scholastics had to say on post victory justice is also relevant 
for present just war theory debates that do not concern the jus post bellum. 
Contemporary just war theorists discuss whether, for the purposes of moral 
analysis, war should be considered a confrontation between individual agents 
or between collective agents.® Authors advancing the individualist approach, 
such as Jeff McMahan, often recruit the late scholastics as precursors of their 
view.” As I aim to show in this chapter, late scholastic just war theory does not 
easily lend itself to a purely individualist presentation. Rather it combines ele- 
ments of individualism, collectivism, and statism. 

By 'statism' I mean the view that states are the primary agents in war for the 
purposes of allocation of liability to harm. In the statist view, individuals are 
firstly considered qua members of their states. The harm individuals are lia- 
ble to is partly determined by the way the state institutions propagate liability 
throughout the political body. 

Statism is not a mere case of collectivism, namely of the view that takes 
the primary agents in war to be collectives. The state is not just one collective 
among others but is an association with its own distinctive structural features. 
In the statist view, citizens who become liable for their state's actions do not do 
so simply because they are parts of a collective, but rather do so to the extent 
that it is rational for the political association to allocate liability to them. In 
other words, liability is politically distributed. 

For the late scholastics, the liability of enemy individuals to post-victory 
punitive harm depended on the sort of harm in question, whether the harm 
under consideration was losing one's life, liberty or property. In this chapter 
I shall consider only life and property. I discuss late scholastic views on the 
liability to slavery elsewhere.? 


Punishment in Classical Theories of Just War,” in Just War: Authority, Tradition, and Practice, 
eds Anthony F. Lang, Jr., Cian O'Driscoll, and John Williams (Washington D.C.: 2013), 157-180. 

6 For an excellent analysis of types of collectivism and individualism in just war theory, see 
Seth Lazar, "Method in the Morality of War" in The Oxford Handbook of Ethics of War, eds 
Seth Lazar and Helen Frowe, (Oxford: 2018), 21-40. 

7 Asnoted by McMahan, there are not many collectivist just war theorists who reject the moral 
equality of combatants. See Jeff McMahan, Killing in War (Oxford: 2013), pp. 79-80. One of 
them is Noam J. Zohar, "Collective War and Individualistic Ethics: Against the Conscription 
of “Self-Defense Political Theory 21 (1993), 606—622. 

8 Daniel Schwartz, The Political Morality of the Late Scholastics: Civil Life, War and Conscience 
(Oxford: 2018), 197-207. 
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2 Outline of Late Scholastic Just War Theory 


Before plunging into the jus post bellum, it seems pertinent to describe in out- 
line the core jus ad bellum and jus in bello principles in late scholastic just war 
theory? These principles, traceable at least to Aquinas, feature in different ver- 
sions according to the author considered but it is fair to say that if one reads 
Vitoria, Suárez, or Molina one will find a broad consensus regarding their main 
features. 

The most important jus ad bellum principle is that you cannot fight justly 
without a just cause. A just war must be a response to a wrongful offence by 
outsiders against the ruler or the subjects, or more generally, against the com- 
monwealth resorting to war. If the perpetration of the wrongful offence is on- 
going or if it has ceased but has not been adequately redressed, the common- 
wealth offended against has an in principle the right to use force to redress 
itself. Acting on this right is subject to conditions such as the exhausting of 
non-violent means to seek redress. When diplomacy fails, force may be used 
to exact compensation, satisfaction, and ultimately to punish those responsi- 
ble for the wrongful offence and those sovereigns who, neglecting their duties, 
failed to punish them. Therefore, the sovereign fighting a just war takes the 
role of a judge executing a just sentence against foreign attackers. To do this 
he must first overcome the enemy's resistance to the execution of the sentence 
(as the police must overcome a criminal's violent resistance to arrest). Such 
resistance, being unjust, generates additional legitimate redress claims. 

For the war to be just it is not sufficient that the enemy is liable to be fought 
against by reason of his wrongful offence. The decision to go to war must be 
taken by the right authority and the war must be fought with the right inten- 
tion, namely to achieve the goals that make the war just in the first place. These 
are the core principles of the jus ad bellum, the rules of justice governing resort 
to war. 

The core principle of the jus in bello is that combatants must refrain from 
intentionally targeting innocents, i.e. people who had no part in the perpetra- 
tion of the wrongful offence that the just war seeks to redress and who offer no 
resistance to the pursuit of such redress. It is not easy to tell the innocents from 
the non-innocents. For practical purposes soldiers in the battlefield may treat 
all male subjects of the enemy capable of bearing arms as culpable enemy 
combatants unless it is manifest that they are not combatants, or that they are 


9 Fora fuller account, see Daniel Schwartz, “Late Scholastic Just War Theory, in The Oxford 
Handbook of Ethics of War, ed. Helen Frowe and Seth Lazar (Oxford: 2018), 122-144. 
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combatants but are not culpable of the wrongs being redressed, in which case 
they may merit, when possible, a more lenient treatment than their culpable 
comrades. People who do not bear arms but provide support, advice, or lead- 
ership to unjust combatants may not benefit from the immunity from direct 
targeting accorded to innocent non-combatants. Of course, much more could 
be said about the jus ad bellum and the jus in bello. What I offer here is an inev- 
itably sketchy synthesis which merely sets the ground for the discussion of the 
jus post bellum. 


3 Punitive Killing Post-Victory 


3.1 Vitoria and Suárez 

Vitoria precedes his thoughts on post-victory justice by reminding the reader 
that a just war pursues four goals: (1) restoration (which includes the recuper- 
ation of seized land and property); (2) defraying the costs incurred in waging 
a war forced by the enemy; (3) punishing those who are responsible for the 
wrong that occasioned the war; and (4) taking any steps necessary for ensuring 
lasting security to the just victor.!° 

In this section, I concentrate on the post-victory punitive killing of the van- 
quished. Vitoria, Suárez, and Molina agreed that in principle all enemy com- 
batants who fought culpably are liable to be punitively killed so long as the 
infliction of such punishment is proportionate.!! They agreed also that enemy 
innocents (i.e. non-culpable) are not liable to post-war punitive killing. 

With regard to culpable enemy combatants, Vitoria identifies two consider- 
ations that constrain the extent of the killing. The first is that killing all enemy 
combatants may be disproportionate to their states wrongs and therefore 
unjust. The second is that unrestricted killing may be also inhuman, cruel and 
“opposed to the public good” (contra publicum bono). Notice Vitoria's stat- 
ist premise: the wrongs to be punished are wrongs of the enemy state. Killing 


io Francisco de Vitoria, Relectio de iure belli, pars 3, s. 4, $ 18 and 44. I am using Relectio 
De iure belli, o paz dinámica. English translations from “On the Law of War” in Vitoria, 
Political Writings, ed. and trans. Anthony Pagden and Jeremy Lawrence (Cambridge: 1991). 
English translations from Suárez are taken from Selections from Three Works of Francisco 
Suárez. 

11 Vitoria, Relectio de iure belli, pars 3, s. 3, $ 46; Molina, De iustitia et iure, disp. 123.3; Suárez, 
De fide, spe et charitate, qu. 13. ss. 6, 7, n. 7. Jam using Luis de Molina y el Derecho de Guerra. 

12 Vitoria, Relectio de iure belli, pars 3, s. 4, S 47. 
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individual enemy soldiers is not a way to punish them for their personal deeds 
but a way of punishing the enemy state through harming its soldiers. 

Proportionality here is not an external consideration limiting the operation 
of justice, but rather it is internal to justice. That is, to act disproportionately is 
to act unjustly. Therefore, Vitoria says that “only in order to punish the wrong” 
(ad vindicandam iniuriam) it would not be permissible to kill all.! Vitoria gives 
as illustration a crime committed by everyone in a city that unjustly rebels 
against the king.!^ In such case, he says, killing all would not only be against the 
public good of the republic but also disproportionate. 

After reminding the reader of Ambrose of Milan's excommunication of 
Emperor Theodosius for a post-war massacre, Vitoria notes that to calculate 
the satisfaction owed by the enemy after victory we must take into account 
"the wrong, the damages and all the other crimes inflicted according to their 
gravity and proceed to reparation and punishment, avoiding inhumanity and 
cruelty”! He then quotes Cicero saying that “we should punish wrongdoers 
only so far as fairness [aequitas] and humanity allow” and Sallust saying that 
“our ancestors, the most God-fearing and righteous of men, never took any- 
thing from the vanquished except the license to do harm."6 For Vitoria the 
proportionality calculus would not yield the result that all culpable enemies 
must be killed, but rather only a portion of them. The passages from Cicero and 
Sallust make clear that going beyond that limit would not only be inhuman but 
also unjust. 

This statist stance is reaffirmed by Suárez. He argues that in order to calcu- 
late the satisfaction and punishment due after victory, we need to compute as 
part of the satisfaction already exacted all the losses endured by the enemy 
in the course of the war. He also believes that harm already inflicted on the 
enemy in the course of war can be retrospectively treated as punishment 
under the principle that says that we should not unnecessarily multiply harm. 
So, we can double-count harms, putting down the same harm simultaneously 
under different headings so as to reduce the amount of the enemy's exactable 
satisfaction. 


13 Vitoria, Relectio de iure belli, pars 3, s. 4 $ 47: "Oportet ergo habere rationem iniuriae ab 
hostibus acceptae et damni illati et aliorum delictorum. Et ex hac consideratione proced- 
ere ad vindictam omni atrocitate et inhumanitate seclusa.” 

14 Vitoria, Comentarios a la Secunda secundae, qu. 40, a. 1, n. 10, at 283. 

15 Vitoria, Relectio de iure belli, pars 3, s. 4, $ 47. 

16 Cicero, De officiis, lib. 2, s. 5.18: "eos, qui nocere nobis conati sint, tantaque poena affi- 
ciamus, quantam aequitas humanitasque patitur"; Sallust, Coniuratio Catilinae, 12.3— 
4: "Maiores nostri religiosissimi mortales nihil victis eripiebant praeter iniuriae licen- 
tiam"; Vitoria, Relectio de iure belli, pars 3, s. 4, $ 47. 
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But if after this double counting the punishment endured by the enemy 
state is still insufficient to match the gravity of its wrongs, we then may per- 
missibly kill some among the culpable enemies.!” So, for instance, if a state 
wages a just war against a genocidal regime that crumbles at the first shot, then 
there would be ample room for killing many of the culpable among the enemy. 

For Suárez, as with Vitoria, the calculus of punishment must match the grav- 
ity not of individual crimes but of the wrongs committed by the enemy state. 
The punitive killing of enemy combatants does not punish them as individuals 
but, rather, punishes their state through them. However, for Suárez, in agree- 
ment with Vitoria, it is their personal deeds, that is, their personal culpability 
incurred by bearing arms without a valid excuse (such as ignorance or due 
obedience), that makes them apt conduits for punishing their state. 

The view advanced by Vitoria and Suárez is both individualistic and statist. It 
is individualist in that only your personal fault makes you liable to capital pun- 
ishment. It is statist in that the allocation of the amount of harm for which the 
country is liable to among its culpable combatants does not track their individ- 
ual contribution to the unjust harm inflicted by their country. In other words, it 
is what the unjust combatant individually did that renders him liable to puni- 
tive harm, but it is what his country did that will determine the total quantity 
of liability to be allocated. How dearly each of the unjust combatants will end 
up paying for their participation in war is for the just victor to determine. If the 
offending state is liable to suffering ten deaths of unjust combatants, the actual 
identity of the ten soldiers to be executed is up to the just victor. Vitoria and 
Suárez seem to imply that the victor would be allowed to choose any ten. 


3.2 Luis de Molina 

Although Suárez and Molina were contemporaries, their differing views on war 
do not seem to have developed as responses to each other. Molina considers it 
licit to kill all those enemy combatants whose culpability, in the judgment of 
prudent men, makes them deserving of capital punishment, just as a domestic 
judge may apply the death penalty to common criminals. When future secu- 
rity is not at stake it would not be licit to kill a multitude "only for the purpose 
of vindicating the cause" (solius vindictae causa crucidare), especially if they 
are Christians.!8 However, he adds, such killing would not provide grounds for 
restitution (to the victims and their families) for it would not be against justice 
but, rather, only against charity. 


17 Suárez, De fide, spe et charitate, qu. 13, s. 7, n. 7. 
18 Molina, De iustitia et iure, disp. 122.4. 
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While Vitoria and Suárez think that killing all the culpable enemy combat- 
ants will in all likelihood be unjust because itis disproportionate to the wrongs 
of their state, then, Molina thinks it would be entirely just since each of them is 
culpable. The only considerations that intervene against this killing are those 
of charity, not of justice.! For Molina, it seems, the point in meting out punish- 
ment to enemy combatants is punishing each of them for what they personally 
did, and not as conduits for the punishment of the wrongs of their state.20 

Later authors such as Francisco de Oviedo, Antonino Diana, the Carmelites 
of Salamanca, and Fernando Castro Palao follow Molina's line on this.?! It 
would not be unjust to kill all the culpable secundum merita, as Diana says, but 
other considerations intervene in moderating the rigor of justice. Since these 
enemies have already been defeated and humiliated, it suffices to kill some of 
the leaders and spare the rest. Moreover, killing all may be to the detriment of 
the republic, because it will depopulate cities (harming the economy), cause 
scandal or cause accidental harm to innocents. Castro Palao adds that it may 
harm religion and would be an act of cruelty.?? 

Molina appears to be a thorough individualist about post-war capital pun- 
ishment. Culpable enemy combatants are liable for their direct contribution 
to the wrongs done by their state, and this means that each of them can all be 
subject to the death penalty. 


3.3 Killing for Security 

Vitoria, Molina, and Suárez believed that the just victor could kill some among 
the enemy, not only to punish, but rather to prevent or deter future attacks and 
thus ensure a secure and lasting peace. Yet enemy innocents cannot be killed 
after victory for the sake of security. It is forbidden to kill infants even when 
they can be assumed to eventually join their parents in their unjust war. The 
reason is not so much uncertainty about how these children will in fact turn out 
but the principle that one cannot punish for the sin that one fears will be com- 
mitted but has not yet been committed (neque fas est punire pro peccato, quod 


19 Molina, De iustitia et iure, disp. 122.4. 

20 Molina, De iustitia et iure, disp. 117.2. 

21 Francisco de Oviedo, Tractatus theologici, scholastici & morales: De virtutibus fide, spe 
et charitate (Lyon: 1651), contr. 12, punct. 7. num. 88, at 433. De la Concepción and Del 
Santísimo Sacramento, in Quaestiones moralium theologicarum, pars 1v, tract. 8, disp. 4, 
qu. 3, at p. 248. Also Castro Palao, Operis moralis de virtutibus & vitiis contrariis, pars prima, 
tract. 6, disp. 5, punct. 2, at p. 46; Diana, Resolutionum moralium, pars VI, tract. 4, res. 22, 
at p. 71. 

22 Fernando de Castro Palao, Operis moralis de virtutibus & vitiis contrariis, pars 1 (Lyon:1656), 
tract. 6., disp. 5 punct. 3, n. 5, at 437. 
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patrandum timetur, neque adhuc est commissum).?3 Moreover, says Vitoria, there 
are many other ways of preventing childrens' future sins than killing them.?* 

What about the culpable enemy? Vitoria thought that in cases in which 
peace and security required it, killing all the culpable enemy was permis- 
sible. What Vitoria had in mind, however, was incorrigible infidels taken to 
indefectibly resume their attacks as soon as they were able to do so. In the 
case of Christian enemies, he thought it very unlikely that peace and security 
would ever require the killing of all the culpable.?5 Suárez agreed: killing all 
enemy combatants after victory would only be permissible if there were a 
“urgent cause" or a need “to terrorize others."76 Molina concurred: it would 
only be licit to kill all of them if it were necessary for future peace and tran- 
quillity or for the wellbeing of the Church (he also believed it would benefit 
their souls insofar as killing them would prevent them from continuing to 
sin).27 

As Lorca helpfully puts it: “Security is not a sufficient cause to inflict death, 
but it is sufficient to not remit from death.”? The idea is that by culpably join- 
ing the unjust war you become liable to be killed. The need for future security 
is sufficient reason not so much to kill you, since you already merit death, as 
not to save you. Security needs, then, could justify not remitting the penalty 
of those culpable enemy combatants that merit capital punishment. In other 
words, concerns about future security provide a reason for not pardoning those 
who are already condemned. 

Vitoria and Suárez cannot avail themselves of Lorca's position. They believe 
that killing all culpable enemy combatants would be disproportionate to the 
fault of their republic and therefore would be unjust. But if it is unjust to kill 
a particular enemy combatant because that would be killing one enemy com- 
batant too many, then that combatant is not in principle liable to be killed, and 
so does not stand in need of pardon. There is no pardon that considerations of 
security may justify denying, because this combatant is not liable to any harm. 

This points to a serious problem in Vitoria's and Suárez's position: if it is 
unjust to kill a particular culpable enemy soldier (because it would be one 


23 Vitoria, Relectio de iure belli, pars 3, s. 1, $ 38, The phrase features in Molina, De iustitia et 
iure, disp. 119.4. 

24 Vitoria Relectio de iure belli, pars 3, s. 1, $ 38. 

25 Vitoria, Relectio de iure belli, pars 3, s. 4, $ 48. 

26 Suárez, De fide, spe et charitate, qu. 13, s. 7, n. 7. 

27 Molina, De iustitia et iure, disp. 122.4. 

28 Pedro de Lorca, Commentaria et disputationes in secunda secundae divi Thomae 
(Madrid: 1614), s. 3, disp. 53, membr. 2, n. 8, at 982: "Securitas ergo non est sufficiens causa, 
ut inferatur mors, est tamen sufficiens, ut non remittatur." 
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killing too many), then how could it make it just to kill him only for the sake of 
security? It would follow that their view commits them to believe that when 
necessity requires, all enemy combatants can be killed even when killing them 
allis unjust. Their position allows violating the limits imposed by justice on the 
harms to which the enemy country is liable in order to ensure future security. 

Molina, however, is not susceptible of the criticism that can be levelled 
against Vitoria and Suárez. Since for Molina each of the enemy culpable can 
be justly killed, for him to say that if security so requires it each can be killed 
does not entail that security allows overriding the limits imposed by justice to 
the scope of the killing. 

Perhaps Vitoria's and Suárez's position can be rescued from this objection. 
It could be argued that killing the extra enemy combatant beyond what pro- 
portionality allows would not be unjust to him, but only to his state. Since he is 
personally culpable, Ae has no rightful claim against the killers, only his coun- 
try has. Allowing security considerations to act as justification for killing all 
culpable soldiers is not as bad as condoning killing the innocent for the same 
justification, since the killed combatants are not thereby treated unjustly, only 
their country is. 


4 Plundering the Innocent 


44 Luis de Molina and Francisco Suárez 
For the late scholastics, life belongs to a different category than “goods of for- 
tune. The latter includes property and liberty. The political community does 
not own the life of its members, only God does. However, it was commonly 
held that the community held some form of right over its members' property 
and, more contentiously, over their liberty, such that in some cases the com- 
munity could be entitled to expropriate these goods and transfer them either 
to another member or to an outsider. I will focus here only on property. 
Vitoria and his successors confronted the view of Sylvester Prierias, who 
thought that, after victory is attained, the property of the innocents should be 
restored to them.?? Vitoria's view was that one may plunder enemy innocents 
for restitution purposes only if the enemy (that is, the enemy state) refuses to 
restore the owed property. Therefore, if the king of France refuses to restore 
unjustly taken property, Spanish combatants may plunder French merchants 


29 Sylvester Mazzolini da Prierio, Summa Sylvestrina (Venice: 1586), "bellum," s. 1, n. 10, at 
p. 68B. 
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or farmers “however innocent they may be” (cuantuncumque innocentes). The 
French king's negligence in restoring property unjustly taken by some of its 
subjects makes some other subjects liable to have their property seized by the 
victim state.30 

Molina begins by considering the general question whether enemy inno- 
cents can be plundered after victory. His answer is positive, since “all the state 
is considered an enemy and therefore it is permissible to punish it in any of 
its members insofar as they are its parts, as respects external goods and the 
goods of fortune.”*! He believes that property seizure is akin to the imposition 
of punitive tributes on the population of the defeated state, which he thought 
could be justly applied even to future, and therefore innocent, generations of 
the offender state.?? 

For Molina, the amount of immovable property that can be seized from the 
enemy, both innocentes and nocentes, must not exceed the total amount that 
their state owes qua compensation for harm and punishment for the offence.33 
Molina was an individualist about liability to loss of life but seems to have been 
a statist regarding liability to loss of property. As will be recalled, he thought 
that each of the enemy combatants must satisfy for his own contribution to 
an unjust war, even to the extent of paying with his life. However, as concerns 
property, the amount due is determined by the total of harm inflicted by the 
enemy state. The actual individual contribution of each enemy person to the 
creation of this debt is of no consequence. 

Molina then brings forth as confirming proof of the permissibility of the 
post-victory plundering of innocents the then mostly undisputed permissibil- 
ity of reprisals. Reprisals were relevantly connected with post-victory actions. 
Like post-victory actions, reprisals are not about the overcoming of enemy 
resistance but rather about the exaction of a debt. They were typically con- 
ducted against helpless unarmed enemy subjects who did not pose a threat, 
typically merchant ships. 


30 Vitoria, Relectio de iure belli, pars 3, s. 2, $ 41. 

31 Molina, De iustitia et iure, disp. 121.4: “tota Respublica reputatur hostis, fasque est eam 
punire in omnibus suis membris, quatenus partes illius sunt, quoad externa et for- 
tunae bona." 

32 Molina, De iustitia et iure, disp. 117.2, with Vitoria, Relectio de iure belli, n. 57. In disp. 120.1 
Molina reiterates that the whole enemy republic can be punished through each of its 
parts as to the goods of fortune. 

33 Molina, De iustitia et iure, disp. 121.4. Note that in De iustitia et iure, disp. 117.3, Molina 
says that according to the jus gentium all movables can be seized even if this exceeds the 
amount required strictly by compensation. 
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Molina provides what had been the traditional justification of reprisals since 
medieval times. A state is liable for its subjects’ wrongs to foreigners if it fails 
to compel them to compensate for their wrongs and fails to punish them.?^ If 
the state fails in this way, other subjects of the state become liable to punitive 
and restitutive harm. The result is that innocent subjects of a state may some- 
times be liable for the wrongs of other culpable subjects of the same state. An 
offence committed by a citizen of a foreign state is not immediately that state's 
offence nor the offence of all its members. The state becomes responsible for it 
only if it fails to act. The debt can then be forcibly collected from the treasury 
of the state or from any private citizen, who thereby acquires a reimbursement 
claim against his state. 

Note then that reprisal as a compensatory mechanism for international pri- 
vate wrongs is not based on an amalgamation of citizens into one big collec- 
tive agent that disseminates liability to punishment throughout. Rather liabil- 
ity is transferred from one citizen of the state to another only because of the 
wrongful non-performance of the sovereign. Molina confines the culpability 
for the private wrong to the foreign wrongdoer and the negligent state. The 
non-wrongdoer may be liable to reprisal but is not culpable. Liability travels 
farther than culpability. Molina makes clear that it is the state that is punished 
by the act of reprisal, not the direct victim of reprisal. 

Suárez's more extensive analysis of post-victory innocent plundering makes 
no appeal to the mechanics of reprisal. Like Molina, Suárez starts with what 
looks like a strongly collectivist argument: 


If such a course of action is essential to complete satisfaction, it is per- 
missible to deprive the innocent of their goods, even of their liberty. The 
reason is that the innocent form a portion of one whole and unjust state; 
and on account of the crime of the whole, this part may be punished even 
though in themselves they do not take part in the crime.?5 


However, for Suárez, enemy nocentes and enemy innocentes are not on a 
par. Seizing property for the purpose of restitution and satisfaction from the 
enemy needs to follow a lexical order. First you take the property of the enemy 
nocentes. If this is sufficient for reparation, you stop there. If it is insufficient, 


34 Molina, De iustitia et iure, disp. 121.5. 

35 Suárez, De fide, spe et charitate, qu. 13, s. 7, n. 12: "Si necessarium sit ad plenam satisfac- 
tionem, licet privare innocentes suis bonis, etiam libertate. Ratio est: quia illi sunt partes 
unius Reipublicae iniquae: propter delictum autem totius potest pars puniri, quae per se 
non concurrit ad delictum." 
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you may go on to take property from enemy innocents to the extent permitted 
by justice. Suárez's approach is hybrid insofar as it combines considerations of 
individual culpability with the dissemination of liability throughout the polit- 
ical body. 

For Suárez, the mechanics of the dissemination of punitive liability through- 
out the political body is not the same operative in reprisals. Rather it is based 
on the "greater right" (maius ius) that, in his view, that the republic has over 
its subjects' property. Here he seems to be invoking the doctrine of eminent 
domain, which he defends elsewhere.36 The idea is that private property rights 
are a form of protected custody over the state's goods. The state can therefore 
recover direct ownership of these goods or transfer them if necessity requires. 
Since in some way the property of the innocent subjects of the enemy state 
belongs to their state, when we plunder them, we exact satisfaction from the 
state itself. Note, importantly, that Suárez's argument is not that the victor state 
acquires the defeated state's eminent domain so that it can now confiscate cit- 
izens' property in lieu of the defeated state. Rather, the view is that because of 
eminent domain, to take property from any member of a defeated state is also 
to take property from the defeated state itself. 

To conclude, we can see both statist and individualist elements in Molina 
and Suárez's accounts of the liability of enemy innocents to post-victory prop- 
erty seizure. One obvious statist element is that the amount of satisfaction and 
compensation due to the just victor is computed by the total wrong and harm 
inflicted by the enemy state. When enemy innocents are liable to property loss, 
their individual liability does not reflect their individual culpability, for qua 
innocents this is zero. 

For Molina and Suárez, the liability to loss is contracted by membership in 
the political body. Molina, however, does not think that political liaisons com- 
municate culpability to the members. While Suárez does speak of plundering 
innocents as not merely a compensatory but also a punitive measure, citizens 
are conduits of the punishment of their state qua custodians of state property. 
Their state is punished by the seizure of the property in their custody. This is 
very different from saying that innocents' property can be seized as a way of 
directly punishing them for a blameworthiness contracted by their being mem- 
bers of a state that waged an unjust war. The specific mechanics of dissem- 
ination of liability and culpability show that the crude collectivist-sounding 


36 Suárez, De fide, spe et charitate, qu. 13, s. 7, n. 15. On Suárez on eminent domain see 
Schwartz, "Suárez on Distributive Justice, 177. 
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statements with which Suárez and Molina open their respective analyses is 
somewhat misrepresentative of their positions. 


4.2 Lorca, Coninck, and the Two Hurtados 

The Cistercian Pedro Lorca (1561-1612) was the first among the very few who 
opposed not just the permissibility of reprisals but also of post-victory plun- 
dering of innocents.37 Lorca's rejection of post-victory plundering of innocents 
features after his discussion of reprisals in his commentary on ST 11-11, pub- 
lished in 1614. There he is content simply to affirm that, while it is permissible 
for the just victor to impose tributes, depose rulers and impose vassalage, it 
is impermissible for the just victor to plunder the property of those who are 
manifestly innocent, at least as regards immovable goods.38 No detailed argu- 
mentation is provided. 

Feeling that reprisals had not been accorded by other authors the substan- 
tial treatment they deserved, Lorca devotes most of his analysis to them. He 
writes, ^I cannot but wonder at the fact that so many authors with so much 
confidence and consensus have regarded reprisals to be licit.”39 After referring 
to many juridical sources questioning the legality of reprisals, Lorca notes that 
this practice is also against natural law insofar as a person is being punished for 
the sin of somebody else, which “cannot be done any more as regards [harm 
to] external goods than as to life itself”40 

Lorca faces the objection that, given that innocent plundering is permissi- 
ble in war, so should it be in the matter of reprisals. Lorca responds that what is 
true about war need not be true about reprisals. Just because it is thought that 
enemy innocents can be plundered in war it does not mean that they can be 
subjects of reprisal. Lorca goes on to argue that the wrongs redressed by repri- 
sals do not rise to the level of being able to extend liability to innocents. In just 
wars, he seems to concede, the whole republic is an enemy and so can be pun- 
ished in any of its parts. If the wrongs redressed by reprisals were of a magni- 
tude sufficient to propagate liability, they would also justify just war. However, 


37 Fora long list of supporters of reprisals see Antoninus Diana, Resolutionum moralium, 
pars 4 (Venice: 1647), tract. 4, miscellaneous res. 72, at 629. 

38 Lorca, Commentaria, s. 3, disp. 54, membr. 2, n. 11, at 983; at the end of n. 10 he says the 
same about movables during war. 

39 Lorca, Commentaria, dubium appendix, a. 4, s. 3, disp. 52, n. 15, at 972: "Sed non possum 
mirari, pignorationes has ab authoribus tanta securitate & consensu censeri licitas.” 

40 Lorca, Commentaria, dubium appendix, s. 3, disp. 52, n. 15, at 972: "Et vere hic modus 
compensationis naturam suam iniustus est, quia per se infert nocumentum innocenti, 
& punit unum pro peccato alterius; quod humana iustitia fieri non potest, non minus in 
bonis externis, quam in personis ..." 
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the wrongs addressed by reprisals do not provide an “urging cause” (urgens 
causa) such that every part of the republic becomes liable to punishment.*! 

We should bear in mind that Lorca suggests that, in war, liability propagates 
to all parts of the body politic only arguendo. For he then goes on to reject the 
premise of the objection that he is replying to, namely the premise that in war 
you can despoil enemy innocents. 

Lorca's undeveloped argument provoked defenders of reprisals and post- 
victory innocent plundering into a response. One such response came from 
Giles de Coninck (1571-1633) in a work published in 1624.* He draws a parallel 
between liability for national debt and innocent liability to loss of property. 
When a state culpably borrows great amounts from a different state, all state 
citizens, even those not culpable for borrowing the money, contract some obli- 
gation to contribute to the payment insofar as their contribution is necessary 
for paying the loan. Because, says Coninck, all the citizens' goods are also their 
state's goods: they are at the state's disposal in case of necessity. Therefore, you 
may be compelled by your state to contribute from your own goods to the pay- 
ment of the debt. According to Coninck, the same applies in the case of debt 
contracted by your state's culpably waging an unjust war. 

As Suárez did before, Coninck resorts to eminent domain to explain the prop- 
agation of innocent citizens' liability for loss without any attached attribution of 
culpability. However, there is an interesting twist: the authority to compel citi- 
zens to contribute from their property to help their state meet its international 
duties remains with the state. In this conceptualization, the victorious state 
justly plundering the enemy innocents is not directly seizing what is ultimately 
the defeated state's property. Rather, it is acting in lieu of the enemy state. It is 
compelling the enemy citizens to do what they have to do for their own state. 

Coninck's justification of innocent plundering provoked by Lorca actually 
furnished a good argument for opposing such plundering. For, in fact, Coninck's 
justification actually limits the scope of authority of the victorious state over 
enemy citizens to the scope of authority of their own state over them. This 
point was made by Gaspar Hurtado (1575-1647) in his 1632 De fide, spe et char- 
itate. Hurtado says that the victorious state cannot have a greater right over 
enemy subjects than the right their own state has over them. But since the 
enemy state cannot deprive one innocent subject of his property to pay for 
another subject's debt, neither can the reprising state.*3 


41 Lorca, Commentaria, dubium appendix, s. 3, disp. 52, n. 15, at 971. 

42 Giles de Coninck, De moralitate et effectibus actuus supernaturalius (Paris: 1624), disp. 31, 
dub. 7, n. 115, at 582. 

43 Gaspar Hurtado, De fide, spe et charitate (Madrid: 1632), disp. 9, diff. 15, at 504-5. 
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Moreover, Hurtado says that the fact that such plundering is the custom 
and is enshrined in the jus gentium is of little moment because “this custom is 
against reason and is therefore unjust and lacking the force of law”** Hurtado 
is, however, more lenient as regards reprisals. According to him, unlike the 
opinion permitting the post-victory plundering of innocents, the opinion per- 
mitting reprisals may be probable (although he believes it to be wrong) and 
can be followed in good conscience in some delimited conditions.^* 

For Hurtado, the victorious state is similar to someone taking over the 
administration of a bankrupt company. Not only does this seriously limit the 
range of rights that the victorious side acquires, but it also creates an addi- 
tional limitation, namely that for the victorious state to enjoy whatever rights 
the defeated state has over its own citizens, the circumstances that enable the 
defeated state to exercise those rights must also be in place.** The mere fact 
of having won the just war does not guarantee that these circumstances apply. 
This means that any decision to infringe the property or liberty rights of the 
subjects of the defeated state must be taken from the point of view of that 
state. Crucially, it requires considering whether transferring private property 
to the victorious state is a matter of necessity or urgency for the defeated state. 

How should “necessity” (or *urgency") be interpreted? Plausibly, by say- 
ing that it may be necessary to transfer property to the enemy state, Hurtado 
means that doing otherwise will be very dangerous to the common good (for 
instance because the state would then be subject to attack). If this is the con- 
cept of necessity at work, then the victor's adoption of the perspective of the 
enemy makes rights infringement not a requirement of justice but rather a 
requirement of political prudence. Not every debt contracted by loan or war 
owed to a foreign state may justify infringing the subjects' rights, but only those 
the non-payment of which would endanger the common good of the defeated 
state. To put it otherwise, the defeated state's duties to respect its subjects' 
property rights may sometimes trump the state's duties to other states. 

Not everyone adopted the premise shared by Coninck and Hurtado that the 
victorious state can under some conditions acquire the rights that the defeated 
state has over its citizens' property. For example, we find a very different view 


44 Hurtado, De fide, spe et charitate, disp. 9, diff. 16, at 507: “nec ad id sufficit consuetudo 
universalis, qua Respublicae communiter in eo consenserunt (ob quod id dicitur intro- 
ductum iure gentium) quia consuetudo haec est contra rationem, & iniusta (ac proinde 
non potest habere vim legis) haec est contra rationem est consentire in eo quod vergit in 
praeiuditium inncentium." 

45 Hurtado, De fide, spe et charitate, disp. 9, diff. 15, at 506. 

46 Hurtado, De fide, spe et charitate, disp. 9, diff. 15, at 505-6. 
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in the Jesuit Pedro Hurtado de Mendoza, whose thoughts on war saw the light 
just one year before those of Gaspar Hurtado (with whom he should not be 
confused). 

Hurtado de Mendoza takes the question of plundering as one that ought 
to be primarily addressed within the framework of the jus gentium. His goal is 
to understand why it is that the jus gentium condones this practice. To under- 
stand this, we must first get a grasp of the rationale of the jus gentium as it 
applies to this provision, which is to prevent and limit controversies and con- 
flicts between victors and the defeated. 

Hurtado de Mendoza argues that, just as it is within the authority of the 
defeated state to endanger all the goods of its citizens for the common good 
of the state, the property of the innocent defeated can be endangered for the 
common good “of the entire world” (totius orbis bono).^ 

How can such a transfer be good for the entire world? Suppose the just 
victor after seizing and plundering allows the defeated to reclaim the seized 
property. Proceeding thus, say Hurtado de Mendoza, will inevitably lead to lit- 
igation, disputes, and fights. Transferring the ownership of the property that 
has been seized to the victor will appease him and bring forth, in his words, 
a more equanimous attitude, and will also allow them to enjoy what they 
have seized without moral scruples (without “the prick of conscience” [con- 
scientiae stimulis]). Such transfer of ownership would also avoid, in Hurtado 
de Mendoza's words, “a thousand machinations" by the putatively innocent 
defeated to recover their property through protracted legal battles.*8 

According to Hurtado de Mendoza, then, states have a duty to comply with 
the jus gentium provision on plundering not because of their own good but 
because adhering to the rule is good for everyone. The authority of the victor 
to plunder enemy innocents, as in Coninck and Gaspar Hurtado, is not an exer- 
cise by the victor of the authority of the defeated state. Rather, the authority 
to transfer property from the vanquished to the victor resides in the whole 
world, and the victorious state exercises it according to the provisions of the 

jus gentium. 

On the whole, it seems that the permissibility of plundering innocent 
enemies became a matter not of justice but rather of political prudence 
(global or national) It is possible, however, to suggest a more nuanced 


47 Pedro Hurtado de Mendoza, Scholasticae et morales disputationes de tribus virtutibus theo- 
logicis, vol. 2 (Salamanca: 1631), disp. 169, s. 12, n. 117, at 1427. 

48 Hurtado de Mendoza, Scholasticae et morales, disp. 169, s. 12, n. 117, at 1427: “mille etenim 
fraudes victi machinarentur ad recuperanda bona; esset quae opus tam longo iudicio ac 
tribunalitiis spatiis atque molestiis, ut vix possit urb[e]s expungari ac diripi." 
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interpretation: what we see is a split between the way state duties are justified 
externally and domestically. What the defeated state owes to the victorious 
state is a matter of justice. However, when justifying to its own citizens the 
seizure of their property by the victorious enemy, especially to those who are 
innocent, it is the common good of their state, not the inter-state duties of 
justice, that is appealed to. 


5 Conclusions: Victor's Justice? 


Contrary to the view of some modern authors, the late scholastics devoted a 
great deal of thinking to the ius post bellum, where “bellum” designated the 
enemy's armed resistance to the pursuit of the just cause. This focus on the 
post-resistance phase of war is not surprising given that for the late scholastics 
the actual implementation of the steps that justify one's war become possi- 
ble only after the enemy's resistance has been quashed. Among these steps we 
find the punishment of those culpable of the wrong that the just war seeks to 
redress and the exaction of compensation for these wrongs, attendant harms 
and costs incurred in having to overcome the enemy's violent opposition to the 
pursuit of the goals of war. 

In general, late scholastic treatments reflect statist premises: the main 
agents for the purposes of moral analysis of war are states. Statism differs from 
mere collectivism in that the liability to harm individual members of the col- 
lective is determined and distributed by the internal structure of the state. It 
was considered permissible to punitively kill culpable enemy combatants after 
the end of hostilities. Vitoria and Suárez thought that the scope of the killing 
had to be proportionate to the wrongs of the offending and now vanquished 
state rather than to track the personal contribution of each culpable combat- 
ant. Molina thought otherwise: each culpable combatant could be punitively 
killed. Vitoria's and Suárez's view (but not Molina's) committed them to the 
problematic view that future security concerns allow overriding the limits set 
by proportionality (and therefore of justice) to the scope of the killing. 

Because the state has some right over all bits citizens' property, all of its citi- 
zens, including those who had no part in the wrongs of their state, are liable to 
some loss of property after their state's just defeat. Again, their actual liability 
is constrained by the requirement of proportionality. For Suárez, their prop- 
erty can be seized only if the property of the culpable is insufficient to secure 
satisfaction. 

The justifications of the post-victory plundering of innocents varied from 
author to author. Molina relied on the traditional justification of reprisals. 
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Suárez invoked some form of eminent domain. Lorca's pioneer opposition 
both to reprisals and post-victory plundering led Coninck to propose a differ- 
ent type of justification. According to this justification, plundering is permis- 
sible because the victor acquires the rights that the defeated state has over its 
own citizens' property. 

Supporters of plundering and its very few opponents (Pedro de Lorca and 
Gaspar Hurtado) debated over whether the circumstances normally permit- 
ting a state to expropriate citizens' possessions were in place after defeat so 
that they could also be taken advantage of by the victorious state. Plundering 
was justified not so much as required or permitted by justice but rather in 
terms of the benefits produced by a rule allowing plundering, in terms either 
of benefits for the common good of the state or benefits for the common good 
of the world (as in Hurtado de Mendoza). 

To conclude, the late scholastics were not apologetic about what is now some- 
times called victor's justice. For the late scholastics, not only are just victors per- 
mitted to mete out punitive justice on the vanquished, but doing this is part of 
what makes their fight morally permissible in the first place. Victor's justice' is 
now used solely in a euphemistic way as if it was self-evident that victors cannot 
be just. Victor's justice’ does not designate justice, but rather, at best, justice as 
seen by the winner and, at worst - and more frequently — pure violence inflicted 
under the cover of the virtual impunity provided by victory. In assessing the 
late scholastics' view it is well remembering that these authors were interested 
in the steps available to the victor of a just war, a war that objectively conforms 
with the requirements of justice. While history may offer few examples of this 
type of victors, we should not rule out the possibility that the ‘good guys’ do 
sometimes win, and when they do, they need moral rules to guide them. 
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PART 7 


CHAPTER 15 
International Law 


Andreas Wagner 


1 Introduction 


The Spanish scholastics bore witness and were important contributors to a 
long theoretical process in many ways interrelated with early modern legal and 
political practice. The formation of the modern nation state and a new and 
radical pluralism of political societies changed the way international law came 
to be understood. Economic developments added to the pressure on estab- 
lished ways of explaining or ethically and legally regulating social and political 
processes. Traditional narratives no longer sufficed. 

Keeping this close connection to political and legal practice in mind, the 
present chapter discusses fundamental concepts of late scholastic interna- 
tional law and key steps in their development. It examines the ways in which 
Spanish scholastic theories diverged from earlier understandings of ius gen- 
tium, thus setting the stage for subsequent developments. It then goes on to 
discuss where scholastic legal doctrine diverges from classic modern inter- 
national law, and why these divergences might compel us to consider critical 
present-day issues in its light. 


2 Validity, Sources, and Scope of the Law of the Peoples 


The Spanish scholastics took up Saint Thomas Aquinas's criticism of the tra- 
ditional distinction between ius naturale (governing all creation, including 
animals and inanimate things), ius gentium (the law that, above ius naturale, 
governs all humankind), and ¿us civile (the laws governing particular commu- 
nities). Insisting on the necessity of a rational capacity not only on the part of 
the legislator but also on that of the addressee of any law, Aquinas posited all 
kinds of ¿us as pertaining to humans only (that is, to rational creatures). The 
main difference was that he defined ¿us naturale as immutable and self-evident 
to any rational creature, and that he understood the distinction between ¿us 
gentium and ius civile in terms of their dependency on ¿us naturale. If a norm 
was derived from the necessary principles of natural law by means of logical 
conclusion (modus conclusionis), then it would be considered ¿us gentium, that 
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is, the same everywhere, notwithstanding its eventual lack of being immedi- 
ately self-evident. If, however, a norm was a concretisation and complement of 
those necessary yet abstract principles accommodating the particular circum- 
stances of civil societies (modus determinationis), it would be ius civile.! Both 
were established in accordance with the activity of human reasoning, and thus 
belonged to normativity constituted by human beings, yet ius gentium exhib- 
ited the universality and immutability attributed to lex naturalis whereas ius 
civile was considered historical and dependent on the arbitrary judgment of 
particular human authorities (within the limits constituted by natural law, of 
course). 

For Aquinas, however, the question of ¿us primarily revolved around “the 
just" in each specific case and was more a question of the virtue of justice in 
the larger framework of virtue ethics. Its juridical understanding and applica- 
tion were merely special cases, with the relation between "the just" and the 
law (ius and lex) only briefly mentioned. In contrast, starting with Francisco 
de Vitoria, the Spanish scholastics understood the practical relevance of the 
discussion of ius to lie within more or less institutionalized social practices. 
"The just" was immediately related to the political norms governing a society, 
if not itself an element of this governance. Thus, in their discourse, the Spanish 
scholastics combined the two separate debates on lex and ius that Thomas had 
treated in different sections of his Summa Theologiae. In the end, these dis- 
courses formed a new genre, often expressed in such titles as De iustitia et iure 
or De legibus? Also, they moved the question of rights and legitimacy (as well 
as the level of discretion in the practice of law-making and in the jurispruden- 
tial administration of justice) to the heuristic centre of the discussion. From 
these discussions an understanding of individual, subjective rights gradually 
emerged, which then went on to dominate practical philosophy. Problems 
were framed as problems of legitimacy. Legitimacy was examined by studying 
whether the agents had the right to perform the action in question. This right, 
in turn, was modelled on the arbitrary control a human being had over his or 


1 Cf. Matthias Lutz-Bachmann, “Die Normativitát des Vólkerrechts: Zum Begriff des ius gen- 
tium bei Francisco Suárez im Vergleich mit Thomas von Aquin,” in Lex und lus: Beiträge 
zur Begründung des Rechts in der Philosophie des Mittelalters und der Frühen Neuzeit, eds 
Alexander Fidora, Matthias Lutz-Bachmann, and Andreas Wagner (Stuttgart: 2010), 465-485. 
Slightly in contrast, with regard to the strict separation between ¡us naturale and lex natu- 
ralis, cf. Kenneth Pennington, “Lex and ius in the Twelfth and Thirteenth Centuries,’ in Lex 
und lus: Beiträge zur Begründung des Rechts in der Philosophie des Mittelalters und der Frühen 
Neuzeit, 1—25. 

2 Cf,e.g.Merio Scattola, "Domingo de Soto e la fondazione della Scuola de Salamanca, Veritas. 
Revista de filosofía 54 (2009), 52—70. 
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her own body. This central notion of rights was called dominium, and it went 
on to become a key building block of Spanish scholastic philosophy.3 

Talk of dominium points to a second immensely important field of appli- 
cation of this social or institutional understanding of justice, and one which 
ought to be mentioned alongside laws and political institutions: the economy. 
In their discussions of the ethics of economic transactions, the Spanish scho- 
lastics moved the question of justice and “the just” away from individual ethics 
and the virtues of economic agents and towards the workings of markets and 
economic institutions as well as the wider social consequences of different 
types of economic behaviour. Many authors have pointed out that this trend, 
in a way, liberated early modern economic rationale and economic develop- 
ments from the constraints that had hitherto been posed by the ban on usury. 
Since the scholastics immediately framed the discussion of such behaviour in 
terms of rights and duties, it had direct political and legal consequences, and 
it is likely that the economic development that presented itself in legal terms 
had a major influence on the development of international relations as well as 
on what was considered international law.* 

The burning questions were no longer matters of ethical principles and 
insight into what should in some sense be done, but rather issues strictly 
focused on legal or quasi-legal obligation and entitlement. The focus moved 
away from the ethical consideration of the legislative agent to the internal 
rationality of the law itself: the distinctive trait of natural law was not that it 
was given by God and implanted in human nature, but that it identified norms 
that could not be otherwise. For example, it is not possible — without provok- 
ing a contradiction — to permit or reward theft, nor is it possible to pass a law 
saying that henceforth no laws shall be binding. In this sense, the prohibition 
of theft and the obligatory force even of civil laws belong to natural law. 

In the wake of the Spanish colonization of America and of the Protestant 
Reformation, the 16th century saw increasing and intensifying contact and 
exchange between commonwealths representing vastly different legal sys- 
tems and lacking a common ethos (such as the former orbus Christianus). The 


3 Cf Vitoria, “On the American Indians,’ in idem, Political Writings, trans. Jeremy Lawrance, 
ed. Anthony Pagden (Cambridge, Eng.: 1991), qu. 1, 239ff., esp. p. 248. Cf. also Domingo de 
Soto, Relectio de dominio/Relección ‘de Dominio’, critical edition by Jaime Brufau Prats 
(Granada: 1964 [1535]). On the further development cf. Annabel Brett, Liberty, Right and 
Nature: Individual Rights in Later Scholastic Thought (Cambridge, Eng.: 1997). 

4 Cf Martti Koskenniemi, "Empire and International Law: The Real Spanish Contribution," 
University of Toronto Law Journal 61 (2011): 1-36; idem, "Expanding Histories of International 
Law” American Journal of Legal History 56 (2016), 104-112. 
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ground of validity of specific norms and rights (¿ura) binding more than one 
commonwealth thus had become an important issue. On account of the evi- 
dent cultural plurality, the idea of human practical reason reliably producing 
identical inferences from universally self-evident principles everywhere was 
no longer tenable, at least not at the required level of substantive regulation. 
Furthermore, the prior 'isolation' of the American continent as well as mutual 
ignorance of American and European peoples meant that it was not possible 
to characterise the mutual relations in terms of a common tradition (as the 
relations to the Ottoman Empire and to territories within the purview of the 
earlier Roman or Greek Empires had been conceptualized — usually to the det- 
riment of the non-European party). 

Francisco de Vitoria, one of the first thinkers to address this problem, started 
out from a very robust conception of secular political authority that was rooted 
in a commonwealth's right to self-determination: “Once the commonwealth 
assumes the right to administer itself, and once the principle of majority rule 
is established, it may adopt whatever constitution it prefers, even if this is not 
the best constitution." For this reason, while concrete norms of international 
law could be justified by theologians (competent in interpreting and relating 
the norm to the authority of the legislating community and to the wider and 
abstract framework of natural law), they could be made only by the secular, 
political authorities — i.e. by the community subject to them, in this case by a 
kind of global political commonwealth. The other option was that such laws 
were provided by private persons or individual commonwealths consenting 
to norms that would then govern their mutual relationships. Yet, according to 
Vitoria, this private law mode of constituting norms was missing an import- 
ant component: the aim of achieving universal obligation, of providing norms 
binding even commonwealths that did not (or no longer) consent to them.$ 
Vitoria pointed out that the contemporary acknowledgement of the separa- 
tion of the world into distinct commonwealths (divisio rerum) could be con- 
sidered as resulting from a globally binding obligation only if one presupposed 
that some global commonwealth had in fact decided on the matter. Thus, 
starting from the present constellation, Vitoria provided two legal fictions (the 
global commonwealth, and its decision to pass from a common possession of 
the world to separate polities) from which he could develop a more expansive 
set of concrete norms that were either necessarily implied by the process or 
based on the de facto absence of decisions to the contrary. 


5 Francisco de Vitoria, “On Civil Power, in idem, Political Writings, $14, p. 32. 
6 Ibid. $21, p. 40. For the following, cf. idem, “On the American Indians,” qu. 2, art. 1, p. 255. 
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Vitoria's argument with regard to the ground of the validity of international 
law is thus marked by the innovative combination of the positive character of 
international law and the study of a quasi-transcendental extrapolation from 
the current state of affairs.” In this scenario, the obligatory force of international 
law results from the (secular) public authority of the global commonwealth, 
capable of obliging its members even when, as private individuals, some may 
not consent. Since the process of divisio rerum involves both natural persons as 
citizens of the global commonwealth and particular commonwealths as being 
constituted in the process, international law can involve norms concerning 
natural persons (e.g. previously held rights that have not been abolished in the 
process) and concerning commonwealths (e.g. rights regarding their interac- 
tions with one another as well as regarding their subjects). 

Vitoria was one of the first and surely one of the most prominent authors at 
the time to discuss the ius gentium as a special branch of law, resting on par- 
ticular conceptual and theoretical foundations. Yet though his conception was 
quite innovative, it was not adopted without reservations. Domingo de Soto, 
for example, a younger contemporary and close associate of Vitoria, seemed 
skeptical of the idea of a global commonwealth. According to his more nat- 
uralist approach, the fictional and quasi-transcendental recede in favour of 
the functional: Since political power and authority can hardly de facto be exer- 
cised, it is not plausible to assume they ever existed on a global level.® With 
this, the grounds for an eventual positive law of nations also went amiss, and 
Soto went on to explain the law of nations and its distinction from civil law in 
a manner analogous to Saint Thomas Aquinas: the former being derived from 
natural law by logical inference (modus conclusionis) and the latter by specific 
concretisations (modus determinationis). Since Soto's distinction between nat- 
ural and positive law consisted of norms that are inborn and incorporated in 
the nature of beings and those that require reasoning, he can still subsume 
both ius gentium and ius civile under the heading of positive law. Yet Soto's 
law of nations is not positive in Vitoria's sense, i.e. it is not dependent on the 
discretion, decision, and promulgation of a public political authority. The civil 
jurist Fernando Vázquez de Menchaca, finally, distinguished a primary and a 
secondary international law (ius gentium primaevum|secundarium), where 
the former is immutable, necessary and follows from natural law, and the lat- 
ter is historically contingent, established by human customs and spreads to 


7 Thisis a quasi-transcendental argument insofar as a previous process of positive legislation 
is presented as the necessary condition of validity of the current state, even though we might 
have no indication of that process as a historical fact. 

8 Cf Domingo de Soto, De iustitia et iure (Salamanca: 1556), lib. 11, qu. 4, art. 2, pp. 10rff. 
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different societies because of its potential convenience. This more rational- 
ist and deterministic reading of the law of nations was shared by many later 
authors who would, probably for reasons of doctrinal tradition, maintain that 
ius gentium nominally belongs to ¿us positivum, while, at the same time arguing 
for its always strong association to natural law and for placing it outside the 
control of subjective authorities.? 

On the other hand, none other than Francisco Suárez took up Vitoria's more 
positivist reading of the law of peoples. According to his more voluntaristic, 
general approach, what gives norms the force of law is their adoption in a 
legislative decision, and not so much their content and its eventual proxim- 
ity to natural law. The same holds for norms of the law of nations. But given 
that Suárez also agrees that humankind never established a legislative con- 
vention — nor could something like it ever have happened - his insistence on 
the factual political legislation of ius gentium poses the problem of identify- 
ing the legislative act(s). Suárez suggests in a historicising argument that the 
norms of the law of peoples are customary norms, the legislation of which has 
to be conceptualized differently from those of written laws: They result from 
the historical spread and normative consolidation of a custom. And of course, 
this is also perfectly conceivable across the borders of different common- 
wealths: a customary norm may have been introduced by one society and, see- 
ing the benefits, neighbouring societies might gradually adopt it, as well. Since 
the proximity of a norm to natural law principles increases the likelihood of 
universal benefits and of their being evident, the norms of ius gentium that are 
close to ius naturale are particularly suitable for such a process. In this sense, 
Suárez agrees with the other Scholastics about the close association of natural 
law and the law of nations; however, this only serves to explain the surprising 
factual similarity of some laws in a variety of different societies and not as a 
ground for their validity? There is a second point where his position is quite 
close to that of Vitoria: In spite of his scepticism with regard to a globally leg- 
islating subject, Suárez acknowledges that a majoritarian adoption of norms 
can acquire universal obligatory force only if there is a certain political unity 
of humankind comprising both endorsers and dissenters." 

Then again, Suárez departs from his predecessors by making an important 
differentiation in the law of peoples: He suggests distinguishing the norms 


9 Cf. Paula Oliveira e Silva, "Facing the Ambiguities of Aquinas. The Sixteenth-Century 
Debate on the Origin of ius gentium,” in Das Gesetz - The Law - La Loi, eds Andreas Speer 
and Guy Guldentops (Berlin: 2014), 489-508. 

10 Francisco Suárez, De legibus ac Deo legislatore (Naples: 1872), lib. 11, c. 19f. 

11 Ibid. 
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and customs prevalent in the internal organisation of all or most common- 
wealths (ius gentium intra se) from those norms prevalent in the organisation 
of interactions between them (ius gentium inter se). The latter, the 'actual' inter- 
national law, is a law given by and addressed to commonwealths as such, and 
it does not concern natural persons. In this sense, the global political unity of 
humankind is no longer a transnational community of all human beings, but 
rather a community of states. 


3 International and Transnational Rights of States, Juridical, and 
Natural Persons 


The most influential aspect of the relevant scholastic literature, however, has 
been the establishment of specific, substantial norms and rights, both for states 
and individuals. They could serve as points of reference for an eventual peace- 
ful coordination of international relations, as well as for disputes in cases where 
a party would not find its interests and values adequately reflected. The impact 
of their debates was such that even the more ‘realist’ apologists of particular 
interests had to consider that the legitimate use of military force had to be jus- 
tified by a factual infringement of specific rights. In fact, subsequent justifica- 
tions of the Spanish imperial enterprise would often ground their arguments 
on the rights and titles that the scholastic theologians had established, arguing 
the complex implications of or exceptions to these principles.!? In this way, the 
ideological value of even just war theory came to depend on a prior determi- 
nation of norms and rights as well as of the specific practices that would or 
would not constitute such an infringement. On the other hand, as the well- 
known example of Bartolomé de Las Casas shows, the trenchant critiques 
offered by some authors also relied to a large extent on those grounds, often 
drawing even more radical conclusions than the original authors did or point- 
ing out the inconsistencies of their reservations in favour of European powers.!? 


12 Juan de Solórzano Pereira, for example, reported Vitoria's arguments, framed them in a 
much more detailed juridical context and promoted the claims of the Spanish crown quite 
effectively. Cf. James Muldoon, The Americas in the Spanish World Order: The Justification 
for Conquest in the Seventeenth Century (Philadelphia: 2015); Carmen Sánchez Maillo, 
El pensamiento jurídico-político de Juan de Solórzano Pereira (Pamplona: 2010); Enrique 
García Hernán, Consejero de ambos mundos: Vida y obra de Juan de Solórzano Pereira 
(1575-1655) (Madrid: 2007). 

13 See Vidal Abril, “Bartolomé de Las Casas y la Escuela de Salamanca,” in Juan de la Peña, 
De bello contra insulanos, eds Luciano Pereña, Vidal Abril et al. (Madrid: 1982), 489-518. 
Cf. also Anthony Pagden, “Human Rights, Natural Rights, and Europe's Imperial Legacy, 
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Rather than the more or less consistent embedding of the proposed rights and 
principles in a systematic theory, then, their substantial content is at the centre 
of this section — with the small caveat that it remains to be seen in each case to 
which extent they can be understood as belonging to international law, given 
that they often address the relations of natural persons to the public authority 
exerting power over them. 

The basic idea is that the nature of human beings constitutes a firm ground 
for many rights, because, just as with all beings, they have a natural right to 
behave and develop according to their nature. Since this nature is both social 
and political, it results in political and social rights, for instance, rights of prop- 
erty, movement, communication, and others. In Vitoria's seminal discussion of 
the illegitimate and legitimate titles for Spanish rule in the Americas, the titulus 
naturalis societatis et communicationis (title of natural partnership and com- 
munication) is the first and most important title that may eventually justify 
the Spaniards’ activities.!^ Moreover, he repeatedly points out that it could just 
as well legitimate many analogous activities of Americans or other European 
nationals in Spain. He argues that it is neither historically known, nor are there 
even conceivable reasons that, in positing the distinction between common- 
wealths, would have motivated members of the legislating assembly of the 
global legal community (a fiction anyway, but even as a fiction, it is restrained 
by the rules of logic and common sense) to summarily abolish the natural right 
of natural persons to contact other persons and to preclude them from using 
natural travel routes all over the globe. The idea of an original global legal com- 
munity implied the common possession of the earth, and from this followed 
the freedom of the seas: there are goods, according to the Spanish scholastics, 
the common possession of which has not been forfeited by the partition into 
separate communities. To the contrary, allowing for the possibility that a per- 
son may not freely use the air, the sea, the shores, ports and rivers, and pre- 
cluding them systematically from contact that must be assumed to have been 
allowed earlier, would amount to allowing human beings to be deprived of 
their political subjectivity — something not just unreasonable but also against 
their very nature. Thus, even the freedom of the seas testified to by customary 
law reflects a natural law principle. 


Political Theory 31/2 (2003), 171-199; Martti Koskenniemi, “Vitoria and Us: Thoughts on 
Critical Histories of International Law,’ Rechtsgeschichte 22 (2014), 19-138. 

14 Vitoria, “On the American Indians," qu. 3, art. 1, $$1-8, pp. 278-284. Cf. María Cecilia 
Añaños Meza, “El título de 'sociedad y comunicación natural' de Francisco de Vitoria: Tras 
las huellas de su concepto a la luz de la teoría del dominio," Anuario Mexicano de Derecho 
Internacional 12 (2012), 525-596. 
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There was some disagreement as to the consequences that can be drawn 
concerning the dangers facing commonwealths that were obliged to allow 
anyone to enter their borders. Obviously, the cases of explorers, pilgrims, mer- 
chants, and missionaries were all quite different, not to mention the case of 
soldiers, and it was quickly granted that the right was conditional upon not 
harming the receiving commonwealth. A debate ensued as to whether the 
presence and regular activity of some kinds of strangers (beggars, settlers or, 
in the specific case of American communities, European merchants extract- 
ing resources from naive indigenous sellers) itself would possibly constitute a 
harm to the community, so that they could be turned away at the borders or 
have their activities regulated in certain ways. But even the detractors of its 
absolute status conceded the fundamental ius peregrinandi, i.e. the (at least 
prima facie) right of everyone to simply go where public roads, rivers and seas 
lead them. Related to this ¿us peregrinandi, and derived from the same title 
of natural society and communication, Vitoria postulated the right to dwell 
(ius degendi), to communicate and to trade (ius negotiari) and even the right 
to preach (ius praedicandi). In the latter case, it is interesting to note that for 
some authors, like Vitoria, this right followed from the natural communica- 
tion rather than from the biblical Great Commission, and that it was even (in 
some texts) formulated in the neutral terms of "teaching the truth to those 
who want to hear it." For other authors, such as Luis de Molina, the rights of 
travel and trade were defined more restrictively and derived from the mis- 
sionary project. Finally, allowing for immigration also lead the scholastics to 
reflect on the integration of strangers into the political process of the receiving 
community. While there was no formal account of the rights and obligations 
connected with citizenship, let alone regarding access to citizenship, Spanish 
scholastic authors discussed the conditions and terms under which strangers 
had to be offered a status equal to the native subjects of the community. This 
was discussed with regard to, for instance, taxation, marriage, and settlement. 

Inlegal terms, as members of the global legal community, all human beings 
have alegal standing of some sort. The very potential to have rights is discussed 
and connected to a human being's rational capability, wherein the core domi- 
nium lies, that is, the capability (and natural right) to pick one from several 


15 Ibid., qu. 3 art. i£, pp. 278-285. Cf. Georg Cavallar, The Rights of Strangers: Theories 
of International Hospitality, the Global Community, and political Justice since Vitoria 
(Aldershot: 2002); Oliver Bach, “‘At nobis contrarium videtur verum': Das Recht auf 
freie Einreise als grundlegendes Vólkerrecht bei Francisco de Vitoria in der Kritik Luis de 
Molinas in Francisco de Vitorias “De Indis" in interdisziplinärer Perspektive, eds Norbert 
Brieskorn and Gideon Stiening (Stuttgart: 2011), 191—217. 
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choices and to control one's own body accordingly. By natural law and by vir- 
tue of their rationality, human beings are owners of their own selves and hence 
have natural rights to or over themselves. The Roman jurist Fernando Vázquez 
de Menchaca went further than most of his colleagues in giving this idea of 
subjective natural rights a pre-political character and a constitutive role in the 
founding of a commonwealth - he formulated a veritable contract theory in 
which political society, its institutions and its government depended on the 
consent of the citizens: a consent that could be withdrawn if their interests 
were not met and if their individual pursuit of happiness was hindered.!6 

Such exceptions notwithstanding, the rights and principles discussed here 
-the ones that the Spanish Scholastics are most famous for — all pursue a more 
or less cosmopolitan perspective. They acknowledged and responded to the 
contemporary facts of permeable borders, international trade, and migration, 
and they constituted a body not only of international but also of protean trans- 
national law. Obviously, a chief concern was the legal recognition and coordi- 
nation of relations between private individuals, on the one hand, and foreign 
communities and their political authorities, on the other. Seen in this light, 
the contributions made by the Spanish scholastics to private law assume an 
international dimension. Principles of economic liberty, freedom of contract 
and rules of exchange that were developed in domestic contexts could have an 
enormous impact in foreign lands as well. In this way, even Canon and Roman 
jurists like Diego de Covarrubias y Leyva and Fernando Vázquez de Menchaca 
came to be seen as authors of great importance for international law. 

In his Relectio on the maxim Peccatum, for example, Diego de Covarrubias 
discussed the obligation to restore a good if it was at some point wrongly 
acquired." In the Canon law context, this question would be put as 


16 The prepolitical character of natural equal liberty also meant that there were no politi- 
cal communities other than the many particular commonwealths that were founded and 
justified by a pact of their citizens — this normative argument against any global coer- 
cive power over particular commonwealths seems to have anticipated later republican 
reservations. Cf. Fernando Vázquez de Menchaca, Controversiarum illustrium usuque fre- 
quentium libri tres (Frankfurt: 1572), esp. the preface. For Vázquez's theory in general, see 
Brett, Liberty right and nature; Kurt Seelmann, “Jus naturale und ius gentium bei Fernando 
Vázquez de Menchaca,” in Kontroversen um das Recht Beiträge zur Rechtsbegründung von 
Vitoria bis Suárez, eds Kirstin Bunge et al. (Stuttgart: 2013), 235-260; Victor Egío García, El 
pensamiento republicano de Fernando Vázquez de Menchaca (Murcia: 2014). 

17 Diego de Covarrubias y Leyva, "Regulae ‘Peccatum, De regulis iuris, libro sexto “relectio” 
(1558), in idem, Opera omnia in duos divisa tomos. Tomus primus (Venice: 1581), 521-586. 
Cf. Luciano Pereña Vicente, Diego de Covarrubias y Leyva, Maestro de derecho interna- 
cional (Madrid: 1957); Orazio Condorelli, “Diego de Covarrubias e I diritti degli Indiani,” 
Rivista Internazionale di Diritto Comune 15 (2014), 207-267; Merio Scattola, “Naturrecht 
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follows: Whether a sin of illegitimate acquisition could be forgiven if the good 
was not restituted to its legitimate owner. And his principled conclusion was 
that it simply could not. Covarrubias was aware that the question applied to 
the situation in the Americas, and in a fashion quite similar to Vitoria - though 
even more comprehensively — he disqualified several titles of legitimate acqui- 
sition, notably titles arising out of constellations of a just war. In contrast to 
Vitoria, however, he devoted more attention to private goods than to political 
rule, and he discussed how far the duty of restitution extended: It went so far 
as to place even those who had purchased or acquired goods legitimately at 
a later time under an obligation to restore them to their original owners, if, 
initially, they had been acquired illegitimately. Noting that no just titles for 
expropriating the indigenous Americans could be found, it followed that the 
riches and fortunes many Europeans had been making in the colonies were to 
be given up and restored to their original owners. 

The same point was made even more radically and with greater persever- 
ance by Bartolomé de Las Casas, who applied it specifically to the no less con- 
sequential and no less grave institution involving the ownership of human 
beings, namely slavery. The question of slavery was hotly debated among the 
Salamancan scholastics, although none of them consented to the Aristotelian 
idea of natural slavery that was propagated at the time by scholars like Juan 
Gines Sepúlveda. The scholastics were all firmly committed to an idea of 
equal natural liberty. Instead, the discussions hinged on whether self-owner- 
ship implied the right and capability to abdicate and sell the possession, i.e. 
to voluntarily enter into slavery, perhaps in exchange for food and shelter. At 
any rate, all the Spanish scholastics agreed that slaves, heretics, and strang- 
ers always had, above all, to be treated as legal subjects who retained their 
legal personality and required respectful treatment and the recognition of 
other rights.! In particular Bartolomé de Las Casas was a vocal proponent of 
freedom as a human right, and he published several works condemning both 
Native American and (later) also Native African slavery. Still recognising the 
theoretical legitimacy of enslaving prisoners taken in a just war, he studied 


und politische Theologie in der Relectio regulae ‘Peccatum’ von Diego de Covarrubias, in 
Kontroversen um das Recht, 261-289. 

18 That is certainly one of the results of the late medieval poverty dispute that had dis- 
cussed such problems with regard to the possession of rights of the members of men- 
dicant orders. Cf. Virpi Mákinen, "The Franciscan Background of Early Modern Rights 
Discussion: Rights of Property and Subsistence,” in Moral Philosophy on the Threshold 
of Modernity, eds Jill Kraye and Risto Saarinen (Dordrecht: 2005), 165-180; Annabel 
Brett, Changes of State: Nature and the Limits of the City in Early Modern Natural Law 
(Princeton: 2011). 
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the effective processes by which Americans and Africans had been enslaved in 
greater detail, and he denounced practically all of them. In the case of slaves, 
the obligation to restore what was stolen, as discussed by Covarrubias, meant 
that unless slaves were effectively emancipated, their current owners would 
continue to live in grave sin and risk the salvation of their souls. We have seen 
how colonial dynamics raised issues that the Spanish Scholastics treated with 
theories of dominium, of subjective rights, property and free exchange; and we 
have seen how these treatments contained an ambiguous core that would, on 
the one hand, produce universal human rights,!? abolitionism and emancipa- 
tion, and that would, on the other, also sustain European economic supremacy 
and accommodate international capitalism.20 

One field where the questions previously mentioned frequently arose, 
and that was of critical importance both for the justification of the Spanish 
colonial enterprise and for the development of relations between European 
nations, was the theory of just war?! In the second part of the Summa 
Theologiae (11-11, qu. 40), Aquinas had developed three main criteria for the 
qualification of military violence as a just war: first, the war had to be waged 
by a competent public authority, a prince or sovereign; second, it had to be 
waged in order to punish a wrongdoer or make restitution for an illegitimate 
damage;?? and third, it had to be pursued without malevolence, aiming at 
restoring justice and peace. The Spanish scholastics adopted and reworked 
these criteria, focusing on what they meant in actual conflicts and political 
relations: on factual versus expected damage, on the necessary qualifications 
of an authority and means of identifying whether it is competent to wage 


19 Eg. Antonio García y García, "The Spanish School of the Sixteenth and Seventeenth 
Centuries: A Precursor of the Theory of Human Rights," Ratio Iuris 10.1 (1995), 25-35. 
Since these rights most often play a minor role when the justice of the political author- 
ity towards the respective commonwealth as a whole is uncontroversial, other scholars 
are more skeptical towards this parallelism. For differentiated accounts, see Anthony 
Pagden, “Human Rights, Natural Rights, And Europe's Imperial Legacy, Political Theory 
31.2 (2003), 171-199, and Heribert Franz Kóck, Der Beitrag der Schule von Salamanca zur 
Entwicklung der Lehre von den Grundrechten (Berlin: 1987). 

20 Cf. again the texts by Martti Koskenniemi (see above, note 4). 

21 Cf Heinz-Gerhard Justenhoven and Joachim Stüben (eds), Kann Krieg erlaubt sein? 
(Stuttgart: 2006); Heinz-Gerhard Justenhoven and William A. Barbieri (eds), From Just 
War to Modern Peace Ethics (Berlin: 2012). 

22 The use of violence for reasons of self-defence was thought to be legitimate as well, but 
did not count as war, for it could be done by any party, public or private, as long as it 
responded to the aggression immediately in situ. Otherwise it would be a case of restitu- 
tion or punishment and needed to be justified as such. 
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war, as well as on the relation of proper intentions to the (eventually 'invinci- 
ble’) ignorance of parties to a war. They insisted that the just cause criterion 
had to be understood as an actual damage having indeed been inflicted on 
the (would-be) warring party or on its allies. And this damage had to be so 
grave as to justify recourse to war, which itself inflicted an enormous dam- 
age — the fact that humanity as a whole was seen as a kind of global com- 
monwealth meant that such costs could not just be externalized, and damage 
counted even if it was other commonwealths than the warring parties that 
had to face it. 

In practice, their discussions often meant a resolute critique of the argu- 
ments used by contemporaries in favour of the Spanish conquista and subse- 
quent colonisation of America. Of particular interest is again the role played 
by subjective rights, especially when they are systematically infringed upon by 
a political system that eo ipso becomes tyrannical. On the one hand, this sce- 
nario fed into the discourses on tyrannicide and individual right of resistance 
penned by the so-called Monarchomachs.?? On the other hand, it suggested 
that there might be a right, and — taking the pan-human solidarity mentioned 
above into account — even a duty to intervene in other commonwealths to 
exert those rights of the subjects, to defend and assist them in establishing a 
functioning political and legal order.?* 


23 It is contested how straight that line is. Some authors characterize the scholastics 
as proto-constitutional thinkers. Cf. Guenter Lewy, Constitutionalism and Statecraft 
during the Golden Age of Spain: A Study of the Political Philosophy of Juan de Mariana, 
SJ. (Geneva: 1960); Ulrich Dierse, "Widerstand gegen den ungerechten Herrscher bei 
Juan de Mariana und einigen anderen Autoren,” in Die Ordnung der Praxis: Neue Studien 
zur Spanischen Spätscholastik, eds Frank Grunert and Kurt Seelmann (Tübingen: 2001), 
269-280; Quentin Skinner “Humanism, scholasticism and popular sovereignty,” in idem, 
Visions of Politics, vol. 2: Renaissance Virtues (Cambridge, Eng.: 2002), 245-263. For a more 
reserved, differentiating perspective, see Harald E. Braun, Juan de Mariana and Early 
Modern Spanish Political Thought (Aldershort: 2007). 

24 Cf. Francisco de Vitoria, “On the American Indians,” qu. 3, art. 1, 5th legit. tit., p. 287f. 
Unsurprisingly, this has been taken up in recent discussions in international law about 
the so-called Responsibility to Protect (R2P); c£. Andrew Fitzmaurice, "Sovereign 
Trusteeship and Empire," Theoretical Inquiries in Law 16.2 (2015), 447—471; Peter Hilpold, 
"R2P and Humanitarian Intervention in Historical Perspective,' in The Responsibility to 
Protect (R2P). A new Paradigm of International Law? ed. idem (Leiden: 2015), 60-122; D.J.B. 
Trim, “If a prince use tyrannie towards his people’: Interventions on behalf of foreign 
populations in early modern Europe” in Humanitarian Intervention: A History, eds idem 
and Brendan Simms (Cambridge, Eng.: 2011), 29-66. 
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4 Conclusion: Reception and Subsequent Development 


To briefly summarise, three main motives in the work of the Spanish Scholastics 
have been important for the development of international law: The first was 
their cosmopolitan conception of the entirety of humankind forming a kind of 
civic or legal community, where all individuals have a legal status and certain 
rights in the context of a body of transnational law. Since human society was 
evidently governing itself in the form of a plurality of commonwealths, the 
Spanish scholastics developed a conception of this plurality as a mediation of 
the political self-determination of humankind, an integration of the diverse 
particular communities into a global legal context. At the same time, coordi- 
nating those diverse communities was itself an immensely useful idea. Thus, 
the second motif was the more practical aspect of international law: the equal 
sovereign status of what would eventually become the modern nation states 
along with suggestions of specific norms coordinating their behaviour. Thirdly, 
the arguments they provided concerning the Spanish conquest and colonisa- 
tion of the Americas, were cited in two ways: Soon after Vitoria, the old justifi- 
catory narratives for the Spanish presence in Latin America — such as papal 
donation, terra nullius, and others — retreated in favour of justifications based 
precisely on the arguments that Vitoria and his colleagues had offered: from 
the protection of the innocent to the civilising mission and stewardship of 
European powers around the world. Yet, they also inaugurated a tradition of 
critical reflection and public condemnation of such practices — a tradition 
which is sometimes difficult to discern in the historiography of international 
law but which has come to some prominence with contemporary authors such 
as Anne Orford or Martti Koskenniemi.?* 

Regarding the reception of the Spanish scholastics in the context of early 
modern international law, it is now widely accepted — due to the work of James 
Brown Scott and Ernst Reibstein in the first half of the 20th century - that 
Hugo Grotius was thoroughly aware of Spanish scholastic thought and that 
he was strongly influenced by it. Mediated by Grotius, this influence extended 
further throughout early modern natural law to the likes of Pufendorf, Vattel, 
and others. The scholastic emphasis on the social and political nature of 
human beings, however, was not universally shared: Individualist authors 


25 Cf. Anne Orford, "The Past as Law or History? The Relevance of Imperialism for Modern 
International Law,” in HL] Working Paper 2012.2; Koskenniemi, “Vitoria and Us, 119-138. 
For the ambivalent role that the scholastics have played in this regard, cf. also Anthony 
Pagden, "The School of Salamanca," in The History of Political Philosophy, ed. George 
Klosko (Oxford: 2011), 246—257. 
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such as John Locke offered an alternative reading, parallel to and inspired in 
some respects by the Spanish scholastics' account of natural rights, yet giving 
much less weight to the entitlements of communities as such in favour of 
individual rights such as rights to property and self-defence. In this tradition, 
Fernando Vázquez de Menchaca might have served as a precursor among the 
ranks of the Scholastics. Finally, beginning with Alberico Gentili, there was 
a tradition emphasising the competencies and powers of equal and inde- 
pendent states that far surpassed what the Spanish scholastics had done by 
introducing a very robust conception of sovereignty into the classical mod- 
ern international law, albeit to the eventual detriment of the subjective rights 
of citizens against their state as well as of the reach and weight of interna- 
tional law.”6 

The Spanish scholastics have offered a multitude of ideas that can be located 
somewhere toward the middle of this continuum of varying emphasis on the 
role of individual persons as citizens of a global commonwealth and of states 
as the sole subjects of international law, with sovereign and absolute discretion 
over their obligations. These points are obviously of great interest in discus- 
sions about emerging forms of law in the post-national globalised constella- 
tion — both in terms of systematic approaches and in terms of the ambivalent 
structures of domination related to them.?” 
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CHAPTER 16 


Contract Law 
Wim Decock 
1 Introduction! 


This chapter gives an overview of some of the most salient features of scholas- 
tic contract law at the beginning of the Early Modern period by using fifty quo- 
tations from primary sources. It will proceed in two steps. The first part aims to 
demonstrate why and how scholastic theologians used late medieval, ¿us com- 
mune contract law in order to develop a Christian morality. The second part 
of this essay will show that the legal theories about contract law as developed 
in the ¿us commune were subsequently transformed by the scholastic theolo- 
gians of the 16th and 17th centuries. Scholastic theologians have fundamen- 
tally changed the traditional way in which contracts are viewed, by redefining 
the ius commune system on the basis of Christian moral principles and natural 
law. One of the most significant consequences of this moral theological trans- 
formation of contract law was a systematic assessment of contract from the 
point of view of man's freedom of action. This is the reason why in the middle 
of the 17th century the Jesuit Pedro de Oñate (1568-1646) could summarize 
the legacy of scholasticisim in contract law as follows: Christian morality has 
rendered contracting parties their freedom (contrahentibus libertas restituta).? 

Recent years have seen an increase in contributions highlighting the signif- 
icance of early modern scholasticism for the development of legal doctrines 


1 This article is the English version of a contribution originally published in French as *La 
morale à l'aide du droit commun: Les théologiens et les contrats (16°-17° siécles),’ Revue 
historique de droit francais et étranger 91 (2013), 263-281, and in German as "Katholische 
Moraltheologie und Vertragsrecht: Die Umwandlung der Vertragslehre des Gemeinen Rechts 
(16./17. Jh." Forum historiae iuris (2013), https://forhistiur.de/media/zeitschrift/1306dec 
ock.pdf. 

2 Pedro de Ofiate, De contractibus (Rome: 1646), vol. 1, tract. 1, 2, sect. 5, num. 166, p. 40: "Unde 
lex naturalis, lex canonica et lex Hispaniae omnino consentiunt et innumerae difficultates, 
fraudes, lites, iurgia hac tanta legum consensione et claritate sublata sunt, et contrahentibus 
consultissime libertas restituta ut quandocumque de rebus suis voluerint contrahere et se 
obligare, id ratum sit in utroque foro in quo convenerint et sancte et inviolabiliter observetur. 
Quare ius canonicum et ius Hispaniae corrigunt ius commune, concedentes pactis nudis 
omnibus actionem et obligationem civilem, quam illud negabat." 
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ranging from criminal law through constitutional law and the law of prop- 
erty and the law of restitution.3 Biographical notes along with assessments of 
the juridical impact of the most important scholastic thinkers are included 
in major book projects such as the Great Christian Jurists series published by 
Cambridge University Press.* At the Max-Planck-Institute for European Legal 
History in Frankfurt, there are several ongoing projects that examine the con- 
tribution of early modern theologians and canon lawyers to the dynamics 
of “global legal history.” The assumption that theologians played an import- 
ant role in the development of an idea of “contractual freedom,’ in particu- 
lar, builds on previous scholarship by eminent legal historians such as Paolo 
Cappellini, Klaus-Peter Nanz, Robert Feenstra, James Gordley, Italo Birocchi, 
and Thomas Duve.® Recent scholarship has shown that this phenomenon, 


3 An attempt to give an overview of the secondary literature on these topics is made in 
Wim Decock and Christiane Birr, Recht und Moral in der Scholastik der Frühen Neuzeit 
(Berlin: 2016). For slightly updated accounts, see Wim Decock, "Law of Property and 
Obligations: Neoscholastic Thinking and Beyond,” in The Oxford Handbook of European Legal 
History, eds Heikki Pihlajamäki, Markus D. Dubber, and Mark Godfrey (Oxford: 2018), 61- 
631, and Wim Decock, “Jesuits and Jurisprudence," in Jesuit Historiography Online, ed. Robert 
Maryks, August 2018; Wim Decock, “Christian Contract Law and the Morality of the Market.” 
in Christianity and Private Law, eds. Robert Cochran and Michael Moreland (London: 2020), 
145-162. 

4 See, for example, the volume on Great Christian Jurists in Spanish History, published with 
Cambridge University Press in 2018 and edited by Rafael Domingo Osle and Javier Martínez- 
Torrón, featuring contributions on Francisco de Vitoria, Bartolomé de Las Casas, Martín 
de Azpilcueta, Domingo de Soto, Diego de Covarrubias y Leyva, Luis de Molina, Francisco 
Suárez, and Tomás Sánchez. 

5 Thomas Duve, “Global Legal History: A Methodological Approach) in Oxford Handbooks 
Online — Law, January 2017, DOI: 10.1093/oxfordhb/9780199935352.013.25. For example, in 
close collaboration with the Academy for Sciences and Literature in Mainz, a digital col- 
lection of sources and a dictionary of the School of Salamanca's juridical-political language 
is being developed, see http://www.salamanca.adwmainz.de/en/description.html. Another 
major project attempts to capture the development of the scholastic tradition and canon law 
in Hispanic America and the Philippines, http://www.rg.mpg.de/research/historical-diction 
ary-of-canon-law. 

6 Paolo Cappellini, "Sulla formazione del moderno concetto di Dottrina generale del dir- 
itto, Quaderni fiorentini per la storia del pensiero giuridico moderno 10 (1981), 323-354; 
Klaus-Peter Nanz, Die Entstehung des allgemeinen Vertragsbegriffs im 16. bis 18. Jahrhundert 
(Munich: 1985), 135-148; Robert Feenstra and Margreet Ahsmann, Contract, aspecten van de 
begrippen contract en contractsvrijheid in historisch perspectief (Rechtshistorische Cahiers) 2 
(Deventer:1988?), 19-23; James Gordley, The Philosophical Origins of Modern Contract Doctrine 
(Oxford: 1991), 69-111; Italo Birocchi, Causa e categoria generale del contratto: Un problema 
dogmatico nella cultura privatistica delleta moderna, L.: Il cinquecento (Turin: 1997), 203-269; 
Thomas Duve, “Kanonisches Recht und die Ausbildung allgemeiner Vertragslehren in der 
Spanischen Spatscholastik,” in Der Einfluss der Kanonistik auf die Europäische Rechtskultur, 
vol. 1: Zivil- und Zivilprozessrecht, edsOrazio Condorelli, Franck F. Roumy, and Mathias 
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whereby theologians engaged with contract law, is not limited to the Catholic 
world.” They have shown that the moral theologians played a vital role in the 
development of a so-called “general category of contract,” introducing the 
notion that all agreements are binding by virtue of mutual consent alone 
and that there is a set of general principles applying to all sorts of contracts, 
whether they deal with sale, partnerhips, lending, lease or any other type of 
transaction. One such principle is the principle of justice in exchange, which 
will be highlighted further in this essay. 


2 Contract Law under Jus commune as an Inspiration for Moral 
Theology 


2.1 The Juridical Nature of Moral Theology at the Beginning of the Early 
Modern Period 
The first question that arises is why theologians have taken an interest in law. 
For a theologian of the 16th century, such as Dominican monk Bartolomé de 
Medina (1527-1581), the answer to this question is obvious. He considered the 
study of law as the concern of both lawyers and theologians. For the former 
the law served to establish peace on earth, and for the latter it was part of 
the quest for the vision of God in the hereafter In truth, it was during the 
Age of Reformation that the Catholic Church began forcefully emphasiz- 
ing that it alone held the “power of the keys” (potestas clavium) to open the 
gates of heaven to souls, but on condition that people aligned their lives with 
Catholic moral theology. The Jesuit Francisco Suárez (1548-1617) explains in 
the foreword to his famous work Treatise on Laws and God the Lawmaker, that 


Schmoeckel (Cologne-Weimar-Vienna: 2009), 389-408; Nils Jansen, Theologie, Philosophie 
und Jurisprudenz in der spütscholastischen Lehre von der Restitution: Aufservertragliche 
Ausgleichsansprüche im frühneuzeitlichen Naturrechtsdiskurs (Tübingen: 2013); Thomas Duve, 
"Salamanca in Amerika,” Zeitschrift der Savigny-Stiftung für Rechtsgeschichte, Germanistische 
Abteilung 132 (2015), 116-151. Further references to literature on specific topics in contract law 
are included in Wim Decock, Theologians and Contract Law: The Moral Transformation of the 
Ius commune (ca. 1500—1650) (Leiden-Boston: 2013). 

7 See, for example, Paolo Astorri, Lutheran Theology and Contract Law in Early Modern Germany 
(ca. 1520-1720) (Paderborn: 2019). 

8 Bartolomé de Medina, In primam secundae divi Thomae (Bergamo: 1586), ad quaest. 9o, Intro., 
p- 473: "Theologis et iurisprudentibus communis est disputatio haec de legibus, sed diversa 
ratione. Nam iurisprudentes de legibus considerant, quatenus ordinant nos in communem 
pacem reipublicae. At vero theology tractant de illis, inquantum ordinant nos ad aeternam 
illam felicitatem, quam in Dei visione sita est." 
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a theologian's fundamental responsibility is to guide human conscience.? As 
purity of conscience depends upon the observation of legal rules, theologians 
must know the laws that people must follow in order to pass the test of Last 
Judgment and gain access to heaven. 

Theologians have searched for these rules in a multitude of normative 
sources, as the title of one work suggests, which is traditionally considered 
to be the founding work of the academic discipline of moral theology:!° the 
Moral Institutes of the Jesuit Juan Azor (1536-1603), modeled upon Justinian's 
Institutiones. Rationality, natural law, the Roman law of the Middle Ages, 
Canon law, the laws of secular rulers, textbooks for confessors by mediaeval 
authors, the Bible, philosophers such as Aristotle, classic authors like Cicero, 
historians like Valerius Maximus, Church Fathers like Augustine, theologians 
like Thomas Aquinas: based on all of these sources, theologians have attempted 
to determine the rights and duties of individuals in specific cases in a truly 
“multinormative” universe.!? Specific cases dealt with include the sale of toxic 
debt, possession of money from illicit games, or insider trading. 

The dialectic between the development of general rules and their concrete 
application was so sophisticated that Alfonso Maria de' Liguori (1696-1787), 
the patron saint of moral theologians, defined his discipline as a sort of *moral 
jurisprudence.” In his view, moral jurisprudence depended more on a certain 


9 Francisco Suárez, Tractatus de legibus et legislatore Deo, Prooemium, in Opera omnia ed. 
Charles Berton (Paris: 1859), tom. 24, p. ix-x: "Quoniam igitur hujus salutis via in action- 
ibus liberis morumque rectitudine posita est, quae morum rectitudo a lege tanquam ab 
humanarum actionum regula plurimum pendet; idcirco legum consideratio in magnam 
theologiae partem cedit; et dum sacra doctrina de legibus tractat, nihil profecto aliud 
quam Deum ipsum ut legislatorem intuetur. (...) Deinde theologicum est negotium con- 
scientiis prospicere viatorum; conscientiarum vero rectitudo stat legibus servandis, sicut 
et pravitas violandis, cum lex quaelibet sit regula, si ut oportet servatur, aeternae salutis 
assequendae; si violetur, amittendae; ergo et legis inspectio, quatenus est conscientiae 
vinculum, ad theologum pertinebit." 

io Johann Theiner Die Entwicklung der Moraltheologie zur eigenständigen Disziplin 
(Regensburg: 1970). 

11 Juan Azor, Institutiones morales (Lyon: 1612), in quibus universae quaestiones ad consci- 
entiam recte aut prave factorum pertinentes breviter tractantur. Omnia sunt vel ex theo- 
logica doctrina, vel ex iure canonico vel civili, vel ex probata rerum gestarum narratione 
desumpta, et confirmata testimoniis vel theologorum, vel iuris canonici aut civilis inter- 
pretum, vel summistarum, vel denique historicorum. 

12  ThomasDuve,"Wasist Multinormativitát? — Einführende Bemerkungen,’ Rechtsgeschichte 
- Legal History 25 (2017), 88-101, DOI 10.12946/rg25/088-101. 

13 Alfonso Maria Liguori, Theologia moralis (Bassano: 1773), vol. 1, prol. (Dissertatio prole- 
gomena de casuisticae theologiae originibus, locis atque praestantia), part. 3 (pars apol- 
ogetica) cap. 1, p. Ixv: “Est enim theologia illa moralis quasi jurisprudentia, ac scientia 
civilis, quae si bene definiatur, non in eo sita est, quod quispiam memoria leges omnes 
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virtuosity in application than on rote memorisation of rules. This creativity 
was required by theologians and by confessors in particular. The soul's gover- 
nance by legal rules was implemented in the “tribunal of conscience” (forum 
conscientiae). The judges of this tribunal were confessors. In contrast to the 
judges of “external courts” (forum externum) — the civil and ecclesiastical 
courts — they must not only not consider written evidence or oral testimony. 
The ultimated standard of judgement before the forum internum is truth and 
justice. This truth is revealed by the guilty person herself before the confessor. 

It is important to highlight the juridical nature of the concept of conscience 
at this time.5 The foreword of the popular textbook for confessors by the French 
Jesuit Valére Regnault (1545-1623) can be taken as an example.!6 Inspired by the 
model of Justinian's Institutes, Regnault explains that his three-part textbook 
deals with persons (personae), goods (res) and procedural remedies (actiones) 
before the “tribunal of conscience." His understanding of “goods” was that they 
covered the sins committed by the baptised person, for example the breach of a 
contract. In relation to procedural remedies, these include repentance from the 
heart, verbal confession, natural restitution, including the replacement of an 
item which has been wrongfully seized, and absolution. The persons involved 


scriptas teneat, quamvis et id non sit extra ipsam, sed quod ubi leges nihil dicunt, norit id, 
quod rectum est invenire." 

14 Paolo Prodi, Eine Geschichte der Gerechtigkeit: Vom Recht Gottes zum Modernen 
Rechtsstaat (Munich: 2003), 207—210; Merio Scattola, "Gewissen und Gerechtigkeit 
in den Beichtbüchern der Frühen Neuzeit,’ Journal of Early Modern Christianity 2 
(2015), 17-158, and further references included in Wim Decock, “Collaborative Legal 
Pluralism: Confessors as Law Enforcers in Mercado's Advice on Economic Governance 
(1571), Rechtsgeschichte — Legal History 25 (2017), 103-114. 

15 Harald Braun and Edward Vallance (eds), Contexts of Conscience in Early Modern Europe, 
1500-1700 (Basingstoke: 2004); Nicole Reinhardt, Voices of Conscience: Royal Confessors 
and Political Counsel in Seventeenth-Century Spain and France (Oxford: 2016), 74. 

16 Valère Regnault, Praxis fori poenitentialis ad directionem confessarii in usu sacri sui 
muneris. Opus tam poenitentibus quam confessariis utile (Lyon: 1616), pr.: "Institutiones 
[...] digessi tripartitas, pro triplice genere attinentium ad iudiciale forum: personarum, 
inquam, actionum, et rerum, ita ut prima pars complectatur spectantia ad personas fori 
poenitentialis, tanquam eas ex quibus dependet sacramenti poenitentiae usus. Sunt 
autem confessarius, tanquam iudex legitimus in illo foro; et peccator poenitens, tanquam 
reus simul et testis, adeoque advocatus accusator sui, tanquam is qui a se offensi Dei 
causam agat contra semetipsum. Secunda vero pars contineat spectantia ad actiones, 
in quibus idem usus consistit; quae sunt, quoad poenitentem quidem, contritio cordis, 
confessio oris et satisfactio operis. Quoad confessarium vero, absolutio sacramentalis. 
Illaeque sacramenti poenitentiae materiam constituunt et haec formam. Tertia demum 
pars [...] sit de rebus, circa quas idem usus versatur. Eae autem sunt peccata poenitentis 
post Baptismum commissa [...]." 
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are the confessor and the penitent. The confessor assumes the role of judge 
and can grant the Sacrament of Penance and absolution. The roles of plaintiff, 
defendant, witness, lawyer, and prosecutor are all combined in the person of 
the penitent - the proceedings before the “tribunal of conscience" are initiated 
by self-indictment of the penitent. Even if truth and natural law should play 
a central role in the judgement, the objective was certainly not to impose the 
loftiest of Christian ideals upon the conscience. The theologians attempted to 
create a sort of juridical discipline, which ought to guarantee salvation, but no 
more. It serves little purpose to add that this minimalist, legalistic approach to 
Christian morality constituted a serious criticism of the Catholic Church in the 
writings of Martin Luther (1483-1546) and his followers.!” 


2.2 Theologians, Contract Law, and the Juridical Architecture of 
Christian Life 

In order to decide specific cases, brought before them in the “tribunal of con- 
science,” theologians integrated these cases into a general theory of contractual 
justice. As the Dominican monk Tomás de Mercado (around 1530-1575) noted, 
for theologians the Aristotelian virtue of justice in exchange was the sum of 
the three juridical precepts that summarized the whole purpose of Roman 
law: to live honorably (honeste vivere), to harm no one (neminem laedere), and 
to give to each his own (ius suum cuique tribuere).' Using contracts as juridical 
translations of trade relationships, which resulted between people by agree- 
ment, theologians managed to determine precisely those obligations which 
each individual must meet in order to save one's soul. Thus, as early as the 13th 
century we see the appearance of treatises, which deal specifically with con- 
tract law, such as the one by Franciscan Pierre Jean d'Olivi (1248-1298), who 
taught in the monasteries of Montpellier and Narbonne.!? These textbooks 


17 John Witte, Jr., Law and Protestantism: The Legal Teachings of the Lutheran Reformation 
(Cambridge: 2002). 

18 Tomás de Mercado, Suma de tratos y contratos (Sevilla: 1587), lib. 1, cap. 2, fol. gv: “La sub- 
stancia de todo lo dicho resuelve con artificioso ingenio y suma brevedad Ulpiano en el 
Digesto diciendo: Tres son los preceptos o partes del derecho: el primero, vivir honesta- 
mente; el segundo, no agraviar a nadie; el tercero, dar lo suyo a su duefio. Y nosotros lo 
podemos en menos palabras resolver, conviene a saber: los preceptos del derecho son ser 
el hombre en sí justo y a nadie injusto. Para lo primero sirven la prudencia, templanza 
y fortaleza; para lo segundo, la justicia con sus virtudes anexas y consiguientes, de que 
ahora no es tiempo de tratar” 

19 Peter of John Olivi, A Treatise on Contracts, critical edition and commentary by Sylvain 
Piron, trans. from the Latin by Ryan Thornton and from the French by Michael Cusato (St. 
Bonaventure, NY: 2016). 
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were written in the tradition of textbooks for confessors from the Middle Ages, 
with the difference that contract law was treated as a theme in its own right 
from that point on. On the other hand, Olivi's work demonstrates an immense 
mastery of the technical aspects of contract law and an unusually liberal spirit. 
As Olivi assumed a strong concept of ownership in his contract theory, he was 
able to justify a number of new and liberal trade practices. 

Most pronounced is that the individualistic perspective and property go 
hand in hand with their liberal understanding of contracts. We will return to 
this topic in a few moments. The connection between property and contract 
is emphatically underlined by the Jesuit Luis de Molina (1535-1600) in his 
treatise On Justice and Right. After discussing property law, Molina conducts 
a detailed discussion about the different forms of property acquisition and 
different types of dominium. In this context the contract appears as a special 
type of acquisition of property by virtue of the will of the owner (dominus). 
Here Molina adds that he is writing his treatise in two steps: first of all, he 
presents a general contract theory, followed by focus on various special con- 
tract types.?0 We thus perceive a systematization of contract theory within pri- 
vate law, which itself also appears as a logical whole. This systematization is 
reflected particularly well in the treatise On Justice and Right by the Antwerp 
Jesuit Leonardus Lessius (1554-1623), where a general chapter on contracts is 
dealt with before treating the subject of special contracts.?! 


2.3 The Development of a Contract Theory Based on the Exercise of 

Free Will 
As far as the problem of mistake or wilful deception goes, the Roman jurid- 
ical tradition prevented a unanimous response from being reached quickly. 
In Roman law it is primarily the difference between stricti iuris contracts and 


20 Luis de Molina, De iustitia et iure (Mainz: 1659), vol. 2 (De contractibus), tract. 2, 252, 
col. 1, num. 1: “A disputatione 124 huius secundi tractatus de iustitia dicere coepimus de 
translatione dominii, propria domini prioris voluntate, indeque hucusque egimus de ulti- 
mus voluntatibus. Nunc vero de contractibus est disserendum, ut intelligatur, quousque 
contrahentium voluntate transferatur aut non transferatur dominium, et quantum 
iuris ex unoquoque contractu aut quasi contractu comparetur. Prius autem dicemus de 
contractibus in genere, sumpto latissime vocabulo contractus, deinde vero ad singulos 
descendemus.” 

21 Leonardus Lessius, De iustitia et iure (Antverp: 1621), lib. 2, sect. 3 (De contractibus), cap. 17. 
De contractibus in genere; 18. De promissione et donatione; 19. De testamentis et legatis; 
20. De mutuo et usura; 21. De emptione et venditione; 22. De censibus; 23. De cambiis; 24. 
De locatione, emphyteusi, et feudo; 25. De societate; 26. De ludo et sponsionibus; 27. De 
deposito et commodato; 28. De fideiussione, pignore et hypotheca. 
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bonae fidei contracts that caused difficulties. Stricti iuris contracts which were 
based on a defect could subsequently be declared null and void, while bonae 
fidei contracts were ipso iure null and void from the outset if they were subject 
to a defect. Incidentally to the question concerning the influence of defects 
on the effectiveness of a contractual obligation, a discussion of the mean- 
ing of the concept of "good faith" (bona fides) also developed. Although the 
theologians unequivocally agreed with the view of Pierre de Belleperche (ca. 
1247-1308) that all contracts must be executed in accordance with “good faith,” 
it was not so easy to distance oneself from the Roman juridical distinction 
between bonae fidei and stricti iuris contracts. Ultimately it was Lessius who 
brought about a break in the discussion about the doctrine of the vices of the 
will. He put an end to the disctinction between bonae fidei contracts and stricti 
iuris contracts in respect of the nullifying consequences of the lack of sincere 
consent.?? Furthermore, he pleaded for the rescindability (and not for the nul- 
lity ab initio) of contracts which are based on both force (and the fear of it) 
and error or deception.?? This is a conceptual evolution which originates from 
the transformation of the ius commune by moral theology, and whose effects 
persist. 

This led some followers of Abbas Panormitan (1386-1455) to plead for the 
primacy of intent in relation to wills and contracts as well as elections, even if 
they did not comply with the legal formalities.?2* The future Pope Adrian von 


22 Lessius, De iustitia et iure, lib. 2, cap. 17, dub. 5, num. 29-31 p. 199: "Si dolus det causam 
contractui, et proveniat ab altera parte, vel saltem illa sit particeps doli, contractus adhuc 
iure naturae non est omnino irritus, tamen pro arbitrio eius qui deceptus est, (si solubilis 
sit) irritari potest. [...] Ob has rationes sentio esse verius, nullum esse discrimen hac ex 
parte in foro conscientiae inter contractus bonae fidei et stricti iuris, cum dolus causam 
dedit, sed utrosque aliquo modo esse validos, et parere aliquam debilem obligationem 
iure naturae in foro conscientiae, quae tamen dolo detecto possit elidi per eum qui 
deceptus est." 

23 Lessius, In LII D. Thomae de beatitudine et actibus humanis (Leuven: 1645), ed. posth. 
Jacob Wijns, quaest. 6, art. 6, num. 38, p. 45: "Itaque secluso iure positivo, verius exist- 
imo, matrimonium metu gravi contractum, esse validum, modo interveniat ultro citroque 
idonea materia, in qua contractus versetur, nempe personarum habilitas. Idem dico de 
emptione, venditione, permutatione, locatione, et similibus contractibus. Possunt tamen 
huiusmodi contractus sic initi, excepto matrimonio, facile irritari, voluntate eius, qui ini- 
uriam passus est, nam potest petere restitutionem in integrum, et agere de damno illato. 
Excipio matrimonium, quia semel initum, natura sua est insolubile, unde iure positivo ab 
initio debuit irritum decerni" 

24 Panormitanus, Commentaria super Decretalibus (Turin: 1577), vol. 2, ad X 1,414, fol. 155v, 
num. 19: "[Antonius] dicit enim sufficere quoad forum conscientiae ut contractus teneat 
secundum limites iuris naturalis seu gentium. Nam de iure naturali seu gentium suffi- 
cit solus consensus, et haec opinio mihi placet, et adduco singulare dictum Inn. in ca. 
quia propter [sic], de elect., ubi dicitur quod electus est tutus in foro animae si electio 
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Utrecht (1459-1523) (Hadrian v1) of Leuven defended a teleological interpre- 
tation of formality requirements in contract law.? His intention was to pre- 
vent that the strict application of form requirements imposed by statutory law 
would lead to injustice and unfairness (summum ius summa iniuria). However, 
the theologians increasingly tended towards the idea that the formalities stip- 
ulated by the public authorities can ultimately restrict natural contractual 
freedom, even before the forum internum, and even if the consensus between 
the parties was genuine.?6 Warnings were raised from Salamanca in the form 
of arguments that the emphasis on the primacy of intent would lead to an 
unresolvable conflict between ecclesiastical and secular justice. Francisco de 
Vitoria feared civil disobedience.?" He called for the observance of statutory 
norms in respect of formalities and accepted nullity as the legal sanction of 
their non-observance, also before the forum internum. The Jesuits took up this 
view again in contract law, but not necessarily in the field of inheritance law. 
The theologians recognised that the private autonomy of the parties can 
also be restricted by other considerations of a juridical or moral nature. 
A contract can be null and void if the parties violate laws or the principles 
of morality.?8 The expectation is that the theologians would set serious 


sua tenuit de iuregentium, licet non fuerit servata forma tradita a iure positivo, quia illa 
forma est introducta propter scandala et deceptiones evitandas. Verumtamen ex quo 
omnia ista cessaverunt et intervenit consensus satis est is tutus quo ad Deum et tenebis 
semper menti illud dictum: quia valet in omni actu in quo est praetermissa solemnitas 
iuris positivi ut in foro animae non teneatur quis sibi de hoc facere conscientiae ex quo 
non intervenit ibi aliqua deceptio et adfuit consensus habentium actum explicare de iure 
naturali; ex quo infertur quod in foro conscientiae aequitas iuris naturalis praefertur rig- 
ori iuris positive." 

25 Adrian of Utrecht, Quaestiones quodlibeticae duodecim (Paris: 1527), quaest. 6, art. 1, concl. 
2, litt. g, fol. nur: "Lex iusta, praeceptum iustum superioris laici vel ecclesiastici ligat in foro 
conscientiae, sed ad metas solum rationis seu causae finalis quae praetenditur.” 

26 Suárez, Tractatus de legibus et legislatore Deo, lib. 5, cap. 24, num. 4, p. 522: "Quapropter 
censeo potius contrariam regulam esse generaliter constituendam, scilicet, actus factos 
contra leges instituentes substantialem solemnitatem tanquam simpliciter necessariam 
ad eorum valorem, esse nullos ex defectu talis solemnitatis, etiamsi in re fiant ex vero 
consensu et sine ullo defectu contra legem naturalem." 

27 Francisco de Vitoria, Commentarii in Ilamllae, ed. Vicente Beltrán de Heredia 
(Salamanca: 1934), vol. 3, quaest. 62, art. 1, num. 41, pp. 95-96: "Esset valde inutilis et peric- 
ulosa irritatio in foro contentioso defectu solemnitatis, si non valeret in foro conscientiae. 
Absurdum enim est dicere quod detur in foro contentioso jus cum quo condemnentur 
homines, cum leges potius provideant saluti animae quam corporis.’ 

28 Lessius, De iustitia et iure, lib. 2, cap. 18, dub. 4, num. 24, p. 219: “Contra leges ea dicuntur 
fieri, in quibus promittitur aliquid quod leges prohibent, ut homicidium, furtum. Contra 
bonos mores fiunt, per quae datur occasio inique agendi, ut in exemplis num. 23, vel impe- 
diuntur illi mores quos expedit esse in republica bene instituta." 
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moral limits on contractual freedom. However, the reality is more complex. 
The question of material limits on contractual freedom touches on difficult 
issues: the respective relationship between prohibition of contractual purpose 
and contract object, the difference (or, to be more precise, the absence of a 
difference) between the absence of a “moral value” and juridical nullity, the 
boundaries between contractual and quasi-contractual obligations, the rela- 
tionship between natural principles of morality and those that are politically 
correct, etc. 

Theologians quickly agreed on the fact that the contractual purpose (causa) 
must be suitable for defining the moral value of the contract, but hardly for 
evaluating its juridical efficacy. Oñate, for example, stated that a contract for 
the purchase of weapons with the aim of killing a (specific) person was mor- 
ally wrong, although legally valid, while a contract for a murder is null and 
void.?? It was stressed that the legal validity of a contract primarily related its 
object: e.g. a contract for murder or prostitution could not have legal force, 
even if there was consensus. The obligation to carry out a reprehensible action 
was considered an impossible obligation and was therefore a contradictio in 
terminis. However, if a contractual party fulfils its obligation, the question 
arises of whether the other contractual party should also fulfil its obligation 
in turn. Assuming that a prostitute has provided her service, can her client be 
legally obliged to pay the agreed remuneration? The answer to this question 
was varied. Some theologians were of the view that an immoral contract did 
not give rise to any legal obligation whatsoever, whatever the obligation might 
be. Others asserted that a person who has provided an immoral or illegal ser- 
vice has the right to be paid for it, whether on the grounds of unjust enrich- 
ment or on the grounds of a reciprocal undertaking, whose condition has been 
fulfilled in the past or is fulfilled in the present. The majority of theologians 
agreed that an immoral action has a market price; a prostitute or contract killer 
therefore had a right to their remuneration in any event and could raise an 
objection (exceptio), if the client or contracting party had already paid, but 


29 Oñate, De contractibus, vol. 1, tract. 1, 4, sect. 1, num. 12, p. 105: "Contractum si vere fiat cum 
intentione se obligandi et transferendi dominium non vitiari et corrumpi in esse con- 
tractus, id est non invalidum, et irritum reddi, ex quocumque, quamlibet pravo et turpi 
fine ad quem ordinetur, v.gr. [...] emptio ensis ad occidendum regem vel patrem, quia hi 
fines contractum ipsum in sua natura et essentia non contingunt, sed sunt fines extrinseci 
accidentaliter coniuncti ei. Secus esset si ipsi contrahentes vellent pacisci et contractu se 
obligare ad occidendum regem vel patrem. Tunc enim finis ille intrinsice in obligationem 
ipsam cadit, et est obiectum illius, unde eam vitiat, quia contractus de re turpi esse non 
potest." 
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then demanded his money back.?? Grotius adopted this view from theologians 
such as Molina and was strongly criticised by Robert-Joseph Pothier (1699- 
1772) in this respect.?! 

The a posteriori examination of the contractual balance can lead to an 
action for damages due to a contractual violation (/aesio). The accused can 
decide whether to “bring the contract back into balance,” or whether he wishes 
to declare it null and void and thus bring about an obligation for mutual res- 
titution of the services rendered. For the theologians the obligation to respect 
the virtue of justice in exchange originated directly from the principle of natu- 
ral law, according to which no one should profit at the cost of another.32 They 
created a connection between this principle and the seventh commandment 
(Thou shalt not steal) as well as the Aristotelian principle of justice in exchange 
(according to which, in the case of a voluntary exchange a balance must exist 
between what is given and received in an exchange). The theologians saw 
this balance practically, dependent on the fair or just price (pretium justum). 
Generally it can be said that they regarded this price as the market price estab- 
lished in a market free of compulsion and fraud — however "insane" (insana), 
to use the term of the canonist Diego de Covarruvias y Leyva (1512-1577), this 
price might be.?? The economic value of the transaction was therefore seen as 


30 Molina, De iustitia et iure, vol. 1, tract. 2, 94, cols. 381-382, num. 8: “Pactio et acceptio pretii 
ob rem turpem illicita est et peccatum antequam talis res turpis fiat. Post rem autem 
patratam illicitum non est petere et accipere pretium antea promissum aut institutum." 

31 Robert Joseph Pothier, Traité des obligations, selon les regles, tant du for de la conscience, 
que du for extérieur (Paris-Orléans: 1777), part. 1, sec. 1, art. 3, par. 6, pp. 44-45: "Grotius 
prétend que ces promesses ne sont pas à la vérité obligatoires, tant que le crime n'a pas 
été commis, et que jusqu'à ce tems celui qui a fait la promesse peut s'en dédire en don- 
nant un contr'ordre à celui à qui il l'a faite; mais qu'aussi-tót que le crime a été commis, la 
promesse devient obligatoire par le droit naturel et dans le for de la conscience: sa raison 
est que cette promesse est vicieuse en ce qu'elle est un appas au crime; or, ce vice cesse 
lorsque le crime est commis et consommé: le vice de cette promesse n'existant plus, rien 
n'empéche qu'elle ne produise son effet, qui est d'obliger à l'accomplissment celui qui l'a 
faite." 

32 Oñate, De contractibus, vol. 1, tract. 1, disp. 1pr., num. 10, p. 2: “Quia supposita rerum divi- 
sione subintravit protinus naturale ius, in his commutationibus naturalem aequitatem 
servandam esse, praecipiens: non solum ut, quod tibi non vis, alteri ne feceris, sed etiam, 
ut in his servetur aequalitas rei ad rem, quam iustitia commutativa praescribit, et ut si vio- 
lata fuerit per restitutionem resarciatur, et pacta conventa servari magna fide praecipiens, 
et violatores congruis esse poenis cohibendos.” 

33 Diego de Covarrubias y Leyva, Variarum resolutionum libri quattuor, lib. 2, cap. 3, num. 4, 
in idem, Opera omnia (Turin: 1594), tom. 1, p. 244: "Primum, in contractibus emptionum 
et venditionum similibusque permutationibus, nequaquam attendi, ne constitui iustum 
pretium ex natura rei, sed ex hominum aestimatione, tametsi insana sit aestimatio. (...) 
Secundo, hinc apparet in pretii iusti aestimatione non esse considerandum quanti res 
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the utility value of an object, which is bestowed upon it on the market accord- 
ing to the law of supply and demand. What the theologians did not accept was 
the exploitation of personal preferences and individual needs. One could not, 
therefore, set the price of bread twice as high for a poor person as for a rich 
person, on the pretext that the need for this bread is twice as high for a hungry 
poor person. The market price, which depends on the general calculation of 
the utility value, prevents the exploitation of individual needs of exactly this 
kind. By advocating the free market as a guarantee against economic exploita- 
tion, the theologians went very far — so far that in certain discussions (e.g. 
trading with insider knowledge, speculation, obligations to provide informa- 
tion) they even adopted specific views which today would qualify as aggressive 
liberalism. Some Catholic humanist lawyers, such as Arias Piñel (1515-1563), 
asserted that they thought “in a more Christian way” than the theologians. This 
is clearly ironic, as the theologians defined the principles of Christian moral 
theology, on which they then based the theory of fair price as the opposite 
of excessive arbitrariness; they blamed this arbitrariness on Roman contract 
law. The theologians also took the view that the application of the principle 
of justice in exchange before the forum internum differs from its application 
before the forum externum. In order to prevent an increase in judicial delay, 
they only recognised the right to a trial on the basis of a disadvantage caused in 
the forum externum in cases where this disadvantage is more than half of the 
fair price. They tirelessly pled that any deviation in relation to the fair price — 
which naturally has a certain range — must lead to restitution (restitutio) in the 
forum internum. Justice in exchange could be restored by means of compensa- 
tion, and the soul of the contractual partner who had created the disadvantage 
could be saved. However, the soul of the individual was not the only thing at 
stake. If contracts do not observe the balance between giving and taking, then 
trust (fides), as the cornerstone of the juridical order, is shaken, which in turn 
jeopardizes peace within society. In the eyes of the theologians, salvation was 
dependent on social peace and vice-versa. Contract law was thus clearly inter- 
woven with theology, just as theology was also interwoven with contract law. 


3 Conclusion 


In conclusion, we would like to paraphrase the statement made by Friedrich 
Carl von Savigny, a father of the discipline of legal history, in his famous work 


ipsa empta fuerit nec quot labores pro eius acquisitione venditor fuerit perpessus, sed 
tantum habendam esse rationem communis hominum aestimationis." 
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System des heutigen Rómischen Rechts in relation to the religious spirit which 
has shaped Western legal cultures.?^ The Christian religion has changed the 
world in the respect that all of our ideas, however strange, or even hostile they 
might seem, are nevertheless dominated and permeated by it. The history of 
contract law is no different. It is a history of the transformation of our con- 
tractual thinking in light of Christian theology, from what was originally so 
strongly shaped by Roman law. This leads to the conclusion that an import- 
ant, although non-exclusive part of contract theory in the West has developed 
out of scholastic theologians' concern for the individual's salvation before the 
forum internum. The close relationship between Catholic theology and the 
Roman canonical tradition at the beginning of the Early Modern period led to 
a contract theory which regards contractual obligation from the perspective of 
private autonomy, without losing sight of the reference to the political, moral, 
and spiritual context in which human life occurs as a pilgrimage towards God. 
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CHAPTER 17 
Restitution 


Nils Jansen 


By the 16th century, the old Judeo-Christian idea of a last judgement had long 
been a cornerstone of Christian faith. Indeed, Christians feared and admired 
God much more than trusted in his redeeming love. At the Council of Trent, 
the Roman Church again confirmed this old idea in the face of Protestant 
doubts. These beliefs found expression in the sacrament of penance and its 
transformation into a procedure that strongly resembled legal proceedings.! 
Another aspect of those beliefs was the restitutio — an institution which 
today appears as a rather odd mix of law and religion. Augustine had taught 
that no sin could be forgiven unless the sinner returned what he had sto- 
len from another man (non remittetur peccatum nisi restituatur ablatum)? 
According to Catholic belief, this meant that the redemption of sins required 
the sinner to return all property taken or received from another man and to 
make good all damage for which he was responsible.? In a world in which 
people were much more concerned about their eternal salvation than mod- 
ern Christians can imagine, the sacrament of penance thus became an 
Archimedean point that transformed Christian doctrines of justice into a 
genuinely non-state legal system.^ Its foundation was not the power of the 
Church, but a system of common Christian beliefs.? All rules of private law 


1 Wim Decock, Theologians and Contract Law: The Moral Transformation of the ius commune 
(ca. 1500-1650) (Leiden and Boston: 2013), 55-68. See also Mathias Schmoeckel, Das Recht 
der Reformation: Die epistemologische Revolution der Wissenschaft und die Spaltung der 
Rechtsordnung in der Frühen Neuzeit (Tübingen: 2013), 237-241. 

2 Augustine, “Epistola CLIII (ad Macedonium),’ n. 20, in Patrologia Latina, ed. Jacques Paul 
Migne, vol. 33 (Paris: 1861), col. 653, 662. 

3 For further detail, see Nils Jansen, Theologie, Philosophie und Jurisprudenz in der spätscholas- 
tischen Lehre von der Restitution: Außervertragliche Ausgleichsansprüche im frühneuzeitlichen 
Naturrechtsdiskurs (Tübingen: 2013), 24-142. The present article is based on this book. 

4 A procedural complement was the denuntiatio evangelica that made it possible to enforce 
a claim in natural law with the assistance of a priest; see Decock, Theologians and Contract 
Law, 87-104. 

5 See in particular Thomas Duve, “Katholisches Kirchenrecht und Moraltheologie im 16. 
Jahrhundert: Eine globale normative Ordnung im Schatten schwacher Staatlichkeit," in Recht 
ohne Staat? Zur Normativitát nichtstaatlicher Rechtsetzung, eds Stefan Kadelbach and Klaus 
Günther (Frankfurt and New York: 2011), 147—174, 158f., 161f., 165f. 
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mattered for one’s salvation, and legal issues had to be discussed in a juridical 
way. The juridification of theological doctrines of justice, which was a pro- 
gramme in the large tractates of Jesuit authors such as Molina and Lessius,® 
finds its explanation in this set of beliefs. Ultimately, it answered to the prac- 
tical needs of citizens and priests." 

During the 16th century, the doctrine of restitutio was much more than sim- 
ply one element of Catholic natural law. It was a religious foundation of both 
the Spanish scholastics' theology and their system of natural law. Indeed, it 
gave expression to that natural law's religious basis, or, in modern terms, to 
its rule of recognition. It is therefore surprising neither that the doctrine of 
restitution became a symbol of the confessional division of Europe between 
Catholics and Protestants, nor that the Spanish scholastics put great effort 
into developing this theory into a highly complex and technical example of 
natural law theory. In its developed form, it integrated elements of (medieval 
Christian) theology, (Greek) philosophy, and (Roman) jurisprudence.? The fol- 
lowing explanation of the 16th-century doctrine will begin historically with 
its theological foundation (7) and its transformation into a theory of correc- 
tive justice (2). These two elements were complemented with the idea that the 
restitutio served to protect a sphere of individual rights (3). With these three 
basic elements, the foundations were laid for the doctrine's juridification by 
the Spanish scholastics (4), and thus for its transformation into a highly dif- 
ferentiated system of non-contractual obligations (5). Yet in the 17th century, 
the doctrine's confessional foundations made it impossible for it to become an 
element of secular natural law (6). 


6 Luis de Molina, De iustitia et iure (Mainz: 1659), Introduction before tract. 1; Leonardus 
Lessius, De iustitia et iure caeterisque virtutibus cardinalibus (Paris: 1618; see the critically 
revised edition by Nils Jansen, with a translation into German by Klaus Wille and Konstantin 
Liebrand, 2020ff. — the theory of restitution is in vols 2 and 3, 2021), Praefatio ad lectorem. 

7 For all, see Wim Decock, “From Law to Paradise: Confessional Catholicism and Legal 
Scholarship," Rechtsgeschichte Rg. 18 (2011), 12-34, 14; idem, Theologians and Contract Law, 
69-73; Joseph Goering, “The Internal Forum and the Literature of Penance and Confession," 
in The History of Medieval Canon Law in the Classical Period, 1140-1234: From Gratian to the 
Decretals of Pope Gregory IX, eds Wilfried Hartmann and Kenneth Pennington (Washington 
DC: 2008), 379-428, 403; Winfried Trusen, “Forum internum und gelehrtes Recht im 
Spätmittelalter: Summae confessorum und Traktate als Wegbereiter der Rezeption,’ 
Zeitschrift für Rechtsgeschichte (Kanonistische Abteilung) 57 (1971), 83-126, 86, 90; Christoph 
Bergfeld, “Katholische Moraltheologie und Naturrechtslehre, in Handbuch der Quellen 
und Literatur der Neueren Europäischen Privatrechtsgeschichte, ed. Helmut Coing, vol. 2/1 
(Munich: 1977), 999-1033, 1019. 

8 See Jansen, Theologie, 49-142. 
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1 Non remittetur peccatum nisi restituatur ablatum 


The institution of restitutio rested on the basic idea that a sin could not be for- 
given unless the sinner had given back what had been taken away? Although 
this idea was based on the biblical prohibition against theft (Ex. 20:15), it was 
understood very broadly, covering all kinds of damage done and even usury;'? 
this is why it could become the basis of a comprehensive theory of all non- 
contractual obligations. 

In medieval times, the duty to make restitution had been an element of the 
sacrament of penance, and as such found its way into the great authoritative 
texts of medieval Christianity." It meant that man’s relationship with God was 
dependent on man fulfilling his duties towards his neighbours. Yet it would be 
wrong to assume that there was also a corresponding claim for restitution on 
the side of the victim. This would fundamentally misunderstand the doctrine's 
function within the sacrament. The medieval theologians were concerned 
much more with the sinner's moral duties and his redemption than with the 
mundane interests of his creditors.? Although the canon lawyers in the end 
accepted such an individual right to restitutio, it was regarded as inappropri- 
ate, from a theological point of view, to make such a claim.!* The important 
aspect of restitution was to ensure that the sinner did not profit from his sin; 
whether the damage done was made good was a secondary issue.!? Where a 
thief had handed over to his priest what he had stolen, and the priest then mis- 
appropriated it, it was clear that the sinner had fulfilled his duty vis-à-vis his 


9 See n.2 above. 

10 Petrus Lombardus, Magistri Petri Lombardi Parisiensis episcopi sententiae: Sententiae in IV 
libris distinctae: Spicilegium Bonaventurianum, vols 4 and 5 (Rome: 1971/81), lib. 3, dist. 37, 
c. 5; cf. Karl Weinzierl, Die Restitutionslehre der Frühscholastik (Munich: 1936). 

11 Petrus Lombardus, Sententiae, lib. 4, dist. xv, c. 7, n. 9; Decretum Gratiani, Causa 14, qu. 6, 
ca. 1; Liber sextus, lib. 5, tit. 12 De regulis iuris, reg.4. 

12 Cf. Petrus Abelard, "Ethica seu Liber dictus scito te ipsum,” in Patrologia Latina, ed. 
Jacques Paul Migne, vol. 178 (Paris: 1885), col. 633, c. XVIII. 

13 Decretum Gratiani, Causa 14, qu. 1, can. 2. 

14 Biblia sacra cum glossa ordinaria (Strassbourg: 1480/81), Gl. lam quidem to 1. Cor. 6:7. 

15 Augustine, "Epistola CLIII,” n. 20; Petrus Lombardus, Sententiae, lib. 4, dist. 15, c. 7, 
n. 9: "Cave qualiter intellegas illud: 'ut emendare valeat quod peccavit' etc. Non enim 
emendatio hic intelligenda est rei demptae recompensatio, sed delicti exprobatio et 
abominatio, cum satisfactionis desiderio. Demit enim iniuste quis alicui quod restituere 
non valet, ut oculum vel vitam et huiusmodi; et tamen si poenituerit peccati, cum amore 
condignae satisfactionis, veniam habet.” Similarly, Albert the Great, Commentarii in IV 
libros Sententiarum, in idem, Opera omnia, vol. 25-30, ed. Steph. Caes. Aug. Borgnet 
(Paris: 1893-94), lib. 4, dist. 15, art. 44. The summae confessorum therefore provided for a 
restitution in favor of the poor; see Weinzierl, Frühscholastik, 101 f., 104 f. 
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Lord.!6 The early medieval restitutio was about siphoning off wrongful gains, 
not about compensating the victims of wrongs.!” 


2 Restitutio est actus commutativae iustitiae!® 


Quite a different picture emerges from the exposition of the same subject in 
Aquinas’s Summa theologiae. Of course, Aquinas did not separate the institu- 
tion of restitutio from Augustine’s principle, but, following Albert the Great, 
he shifted the doctrine systematically from the sacrament of penance to the 
theory of justice.?? The restitutio was no longer an element of, but rather 
became a requirement for the sacrament.?! Thus, it could be described as an 
independent duty in corrective justice. 

This move meant, firstly, that the duties of restitution were directed not 
only towards the Lord. Duties in corrective justice bound a man primarily 
towards his fellow citizens; it followed that they could no longer be a matter 
of the priests’ discretion.?? Secondly, those duties were intellectually oriented 
towards the idea of equality. The creditor's loss (laesio) therefore became 
the starting point of doctrinal analysis.23 The wrongdoer had to make good 
all damage caused and restore all gains, yet the victim was never to be over- 
compensated. There was no duty of restitution where a man had taken advan- 
tage by using another man’s burning lamp,?* yet there was no doubt that all 


16 Simon de Tournai, Disputationes: Les Disputationes de Simon de Tournai, ed. Joseph 
Warichez (Louvain: 1932), 21, qu. 3. 

17 See, for further detail and references, Jansen, Theologie, 25-28. 

18 Aquinas, Summa theologiae, in idem, Opera omnia,vols 1-V1, eds S.E. Fretté and P. Maré 
(Paris: 1871-73), secunda secundae partis (11-11), qu. 62, art. 1. Similar formulations can 
already be found in Albert the Great, Commentarii, lib. 4, dist. 15, art. 42. 

19 Aquinas, Summa theologiae 11-11, qu. 62, art. 2. 

20 Aquinas, Summa theologiae 11-11, qu. 58: De justitia; qu. 62: De restitutione. See Karl 
Weinzierl, Die Restitutionslehre der Hochscholastik bis zum hl. Thomas von Aquin 
(Munich: 1939), 164-168. 

21 See, very clearly, Albert the Great, Commentarii, lib. 4, dist. 15, art. 45; Guillemus 
Altissiodorensis (William of Auxerre), Summa Aurea, ed. Jean Ribaillier, lib. 4 (Paris: 1985), 
tract. 11, c. 6, qu. 1 (p. 288): “Exigitur enim ad veram penitentiam restitutio, sed non ut pars, 
sed ut fundamentum.” 

22 William of Auxerre, Summa Aurea, lib. 4, tract. 11, c. 6, qu. 2, art. 1 (p. 290 £.). 

23 Diego de Covarrubias y Leyva, "Regulae peccatum. De regulis iuris libro sexto, Relectio,” 
in idem, Opera omnia, vol. 1 (Frankfurt am Main: 1608), 463—518, 470, Secundae relectionis 
partis initium (De restitutionis origine): "Restitutio laesioni opponitur" 

24 Aquinas, Summa theologiae 11-11, qu. 62, art. 6. 
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damage, including non-pecuniary loss resulting from bodily injury or defama- 
tion, triggered duties of restitution to restore equality? This was particularly 
important where the natural law granted claims for which there was no basis 
in the Roman sources.?’ Thirdly, if the duty of restitution was limited by the 
debtor's loss,?8 it was clear that the restitutio was quite different from punish- 
ment. That was significant progress not only vis-à-vis Roman, but also vis-à-vis 
canon law, where delictual sanctions for injuries had long been regarded as 
a punishment (poena).?? Although Aquinas held to the Roman and biblical 
private punishments, he very clearly distinguished them from duties of com- 
pensation.?? Such punishments, he argued, were not based on natural law but 
on positive legislation.?! Nobody was liable for punishment unless it had been 
imposed by a judge.?? 


3 Omnis restitutio fundatur in dominio 


While the framework of corrective justice was helpful to determine the extent 
of restitutionary liability (below, 5.2.1), it did not suffice to define exactly the 
conditions under which such a duty arose. Albert the Great and Aquinas had 
therefore defined two basic categories structuring the restitutio.?? A restitutio 


25 Albert the Great, Commentarii, lib. 4, dist. 15, art. 42 £; Aquinas, Summa theologiae 11-11, 
qu. 61, art. 3; qu. 62, art. 2, 4, 6. 

26 See, e.g. Domingo de Soto, De iustitia et iure (1556; repr. Madrid: 1968), lib. 4, qu. 6, art. 1 
at pro. 

27 See section v below. 

28 Albert the Great, Commentarii, lib. 4, dist. 15, art. 42 £; Aquinas, Summa theologiae 11-11, 
qu. 62, art. 3. 

29 Harry Dondorp, “Crime and Punishment: Negligentia for the canonists and moral theo- 
logians, in Negligence: The Comparative Legal History of the Law of Torts, ed. Eltjo J.H. 
Schrage (Berlin: 2001), 101-128, 104-108. 

30 Thomas Duve, “La teoría de la restitución en Domingo de Soto: Su significación para la 
historia del derecho privado moderno," in La ley natural como fundamento moral y jurídico 
en Domingo de Soto, ed. Juan Cruz Cruz (Pamplona: 2007), 181-197, 185; Günter Nufer, 
"Über die Restitutionslehre der Spanischen Spátscholastiker und ihre Ausstrahlung auf 
die Folgezeit" (PhD. Diss., Freiburg im Breisgau, 1968), 51. 

31 Martín de Azpilcueta (Dr. Navarrus), Enchiridion, sive Manuale confessariorum et poeni- 
tentium (Venice: 1597), c. 17, n. 13; Soto, De iustitia, lib. 4, qu. 6, art. 3, at Tertium argumen- 
tum; Molina, De iustitia, tract. 2, 715, nn. 6f. Similar arguments had already been made by 
Albert the Great, Commentarii, lib. 4, dist. 15, art. 43, solutio ad qu. 4. 

32 Aquinas, Summa theologiae 11-11, qu. 62, art. 3. 

33 Albert the Great, Commentarii, lib. 4, dist. 15, art. 42; Aquinas, Summa theologiae 11-11, 
qu. 62, art. 1 and 6. 
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ratione rei arose independently of any fault if the debtor was in possession 
of the creditor's property or some equivalent of it. During the 16th century, it 
was to become the basis of enrichment liability. The restitutio ratione accep- 
tionis rei, in contrast, was an expression of legal responsibility; it arose if the 
debtor had accepted property under the obligation to return it later, or if he 
was delictually responsible for the creditor's loss. 

Even though this differentiation was helpful in structuring different catego- 
ries of restitution, it remained an open question what the interests were, the 
violation of which would trigger duties of compensation. An answer was found 
in the idea that the gist of restitutio was the protection of a broadly conceived 
sphere of individual rights and legally protected interests (dominium). As 
Vitoria, the founding father of the School of Salamanca, had stated it authori- 
tatively: *omnis restitutio fundatur in dominio" — all restitution rested on indi- 
vidual rights.?^ This idea complemented the rather abstract notion of equality, 
as it served as a measure for determining whether there was relevant inequal- 
ity between two citizens. In addition, it preserved the intellectual integrity of 
restitutio, which otherwise would have broken into independent institutions 
of unjustified enrichment and delict.35 

The theory of individual property rights (dominium) thus became the 
conceptual frame and normative basis of the restitutio.?9 Deviating from the 
authoritative system of Aquinas;?? Vitoria and his successors therefore placed 


34 Francisco de Vitoria, Commentarios a la Secunda secundae de Santo Tomás (Lat.: 
Commentaria in secundam secundae), ed. Vicente Beltrán de Heredia (Salamanca: 
1932-1952), qu. 62, art. 1, n. 6. Similarly Soto, De iustitia, lib. 4, prooemium; Petrus de 
Aragón, In Secundam secundae D. Thomae Doct. Angelici commentaria, De iustitia et iure 
(Venice: 1608), qu. 62, before art. 1, “De restitutione"; Domingo Báñez, Decisiones de iure 
et iustitia, vol. 4 (Duaci: 1615), qu. 62, before art. 1: Praeambulum de dominio. See Paolo 
Grossi, "La proprietà nel sistema privatistico della seconda scolastica," in La seconda 
scolastica nella formazione del diritto privato moderno, ed. Paolo Grossi (Milano: 1973), 
117-222, 131. 

35 Cajetan, Secunda secundae Summae Theologiae S. Thomae Aquinatis cum commentariis 
D.D. Thomae de Vio, Caietani (Rome: 1570), ad qu. 62, art. 6: "Duae ergo sunt radices, ad 
quarum alteram restitutionem omnem oportet reduci. Prima est acceptio: secunda est res 
accepta." 

36 For further detail on this section, see Jansen, Theologie, 33-42. 

37 For discussion, see Gerhard Otte, Das Privatrecht bei Francisco de Vitoria (Cologne: 1964), 
41; Daniel Deckers, Gerechtigkeit und Recht: Eine historisch-kritische Untersuchung 
der Gerechtigkeitslehre des Francisco de Vitoria (Freiburg [Switzerland] and Freiburg 
[Germany]: 1991), 154, 165, 206; Tilman Repgen, “Der Summenkommentar des Francisco 
de Vitoria, in Kommentare in Recht und Religion, eds David Kástle and Nils Jansen 
(Tübingen: 2013), 249-275, 260f.; Annabel Brett, Liberty, Right and Nature: Individual 
Rights in Later Scholastic Thought (Cambridge: 1997), 126-134, 147-152 and passim. 
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their theories of dominium systematically at the beginning of their exposi- 
tions of the restitutio,?® and explained this concept in remarkably modern, 
individualistic terms: dominium was a ius in re absolutum?? — a legal power 
to dispose of an individual good.* Its paradigms were property on the one 
hand, and political domination (dominium iurisdictionis) on the other, yet 
the concept also extended to inalienable goods, such as one's life, body, and 
honour, and even the soul's integrity.*! Philosophically, it was based on man's 
power to control his actions (dominium suarum actionum).*? Politically, it 
gave expression to the idea of a protected sphere of individual rights;* this 
is why Vitoria had placed it in the context of the restitutio. At least in the- 
ory, the protection was not limited to private law relations between citi- 
zens, but also defended citizens against their lords and the crown.** And 
when scholars later argued that the concept did not apply to spiritual and 
personal goods of which the right-holder was not allowed to dispose,* it 


38 Vitoria, Commentaria, qu. 62, art. 1, nn. 4ff; Soto, De iustitia, lib. 4, qu. 1-5; Báñez, 
Decisiones, qu. 62, art. 1; Aragón, De iustitia, Introduction to qu. 62, art. 1. 

39 Lessius, De iustitia, lib. 2, c. 3, dub. 8, n. 32; similar formulations in Molina, De iustitia, 
tract. 2, disp. 3; see Nils Jansen, Die Struktur des Haftungsrechts: Geschichte, Theorie und 
Dogmatik aufservertraglicher Ansprüche auf Schadensersatz (Tübingen: 2002), 320f.; Wim 
Decock, “Jesuit freedom of Contract,” Tijdschrift voor Rechtsgeschiedenis 77 (2009), 423- 
458, 435. 

40 Grossi, "La proprietà nel sistema privatistico,” 130f. 

41 Vitoria, Commentaria, qu. 62, art. 1, nn. 50—53; Soto, De iustitia, 254, lib. 4, qu. 6, art. 3; 
idem, “Relectio Quam habuit primam in quartum sententiarum et inscripsit de dominio," 
(1535) in idem, Relecciones y opusculos, ed. and Spanish trans. Jaime Brufau Prats, vol. 1 
(Salamanca: 1995), 98-192, nn. 16, 19, 35; Franciscus Suárez, "Quaestiones de justitia et 
jure,” in Die Gerechtigkeitslehre des jungen Suárez, ed. Joachim Giers (Freiburg: 1958), 29- 
122, 33, qu. 12; Azpilcueta, Enchiridion, c. 17, n. 6: “quod suum est [...] de bonis animi, 
corporis, honoris, vel pecuniae." 

42 Vitoria, Commentaria, qu. 62, art. 1, nn. 5, 1; idem, “Relectio de Indis,” in idem, Vorlesungen 
(Relectiones): Völkerrecht, Politik, Kirche, vol. 2, eds Ulrich Horst et al. (Stuttgart: 1997), 
370—541, pars 1, sect. 1, n. 12; Soto, De iustitia, lib. 4, qu. 1, art. 2, both referring to Aquinas, 
Summa theologiae 1-11, qu. 1, art. 1£. 

43 Kurt Seelmann, "Die Denkfigur des subjektiven Rechts’ in der spanischen Spatscholastik,’ 
in Spaniens Beitrag zum politischen Denken in Europa um 1600, eds Reyes Mate and 
Friedrich Niewóhner (Wiesbaden: 1994), 141-151, 145-150; idem, "Selbstherrschaft, 
Herrschaft über Dinge und individuelle Rechte in der spanischen Spätscholastik,” in 
Politische Metaphysik: Die Entstehung moderner Rechtskonzeptionen in der Spanischen 
Spütscholastik, eds Matthias Kaufmann and Robert Schnepf (Frankfurt am Main: 2007), 
43-57, 50; Decock, "Jesuit Freedom," 436f. 

44 Vitoria, Commentaria, qu. 66, art. 1, n. 2. 

45 Molina, De iustitia, tract. 3, 1; Lessius, De iustitia, lib. 2, c. 4, dub. 10. 
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remained a matter of course that those goods were equally protected as rights 
(iura).46 


4 From Theology to Legal Doctrine 


A comparison between Aquinas’s authoritative exposition of the doctrine 
of restitutio and the later commentaries by Jesuit authors such as Molina or 
Lessius reveals striking differences, even at first sight. Aquinas did not care 
much about legal issues. His focus was on philosophically or theologically dif- 
ficult problems: whether plants and animals might be killed;^? whether suicide 
was prohibited; whether private property was in accordance with natural 
law;* whether taking interest could be lawful;*% and whether it was permitted 
to profit by selling goods.5! His arguments were based not on legal authori- 
ties, but on the writings of Aristotle and other authors of classical antiquity 
on the one hand, and on the Bible and the Early Fathers on the other. The 
Spanish scholastics’ treatises, in contrast, presented the doctrine as a highly 
technical legal theory designed to be applied in daily practice. Their focus was 
on detailed problems of legal responsibility and of damages; they thoroughly 
discussed the proper contractual allocation of risk and tricky issues of unjus- 
tified enrichment. Those authors regularly used specific legal terminology;?? 
they clearly distinguished rules applying in the forum conscientiae (confes- 
sional court) from those applying in the forum externum (ecclesiastical or sec- 
ular court);>3 and they cited not only theological and patristic authorities, but 
all the learned literature on Roman and canon law.** Obviously there was a 
practical theological need for those works in the daily penitence. Yet the jurid- 
ification of the theological doctrine was a specific achievement of the Spanish 
scholastics, and it was quite obviously a result of reconstructing the restitutio 


46 Molina, De iustitia, tract. 2, 1, n. 2; Suárez, "Disputatio de iustitia, qua deus reddit praemia meri- 
tis, et poenas pro peccatis (De Iustitia Dei), in idem, Varia opuscula theologica (Lyon: 1620), 
333-376, sect. 2, n. 3: "explicamus per dominium, vel ius, quod huic dominio aequivaleat." 

47 Aquinas, Summa theologiae 11-11, qu. 64, art. 1. 

48 Aquinas, Summa theologiae 11-11, qu. 64, art. 5. 

49 Aquinas, Summa theologiae 11-11, qu. 66, art. 1f. 

50 Aquinas, Summa theologiae 11-11, qu. 78. 

51 Aquinas, Summa theologiae 11-11, qu. 77. 

52 cf, Molina, De iustitia, tract. 2, 719 (bonae fidei possessor in recte), 723 (malae fidei posses- 
sor in recte). 

53 Cf, as an example, Molina, De iustitia, tract. 2, 698, 713, on questions of fault and 
blameworthiness. 

54  Nufer, “Restitutionslehre” 59, 64; Otte, Vitoria, 32; Jansen, Theologie, 12; cf. the indices of 
sources in Vitoria, Vorlesungen, vol. 1, 629, vol. 2, 775. 
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on the basis of dominium and thus on the basis of a genuinely legal concept. 
Indeed, the new approach meant ‘constitutionalising’ the theory of justice. 
The constitutionalisation of the restitutio was important not only from an 
academic perspective. It had quite significant practical consequences that per- 
vade the Spanish scholastics' writing. Thus, the question of whether a prosti- 
tute was allowed to keep the money which she had received for her services 
depended on whether she was regarded as the owner (domina) of her body, or 
whether she was merely a domina usus membrorum entitled only to a proper 
use of her limbs.** Similarly, the question whether one could forgive defama- 
tion and thus “sell” one's right to honour depended on whether man was the 
dominus of his honour and reputation (fama and honor) and as such entitled 
to dispose of those goods.** And where a breadwinner had been killed, claims 
for damages were restricted to only those persons in his household who had 
had a right to maintenance; the mere expectation of support did not suffice.*” 
Likewise, where a clerical or academic position was unfairly awarded, it had 
to be asked, whether the better qualified competitor had been violated in an 
individual right, for instance by using force or improper means.?? Indeed, to 
base the restitutio on a theory of individual rights did not mean that there could 
be no liability for what modern jurists describe as “pure economic loss" Quite 
clearly, the restitutio protected not least the right not to be deceived; and some 
authors even argued that contractual rights were protected against the world.5? 
A final example is the rules on the privilege of petty larceny in emergency. 
From a Christian perspective, private property was clearly not the natural state 
of the law, and hence had to be justified on the basis of generally acceptable argu- 
ments such as a fictional contract or the bonum commune.9? Such justification, 
however, was impossible where people were left without sufficient means for 


55 For a detailed discussion and further references, see Covarrubias, Regulae peccatum, 
pars 2, $ 2, nn. if. 

56 The issue was disputed, as Cajetan had denied such a right: Secunda Secundae, ad qu. 73, 
art. 2. Most authors nevertheless allowed for such a deal, but made exceptions for persons 
representing the Church or the State; see Vitoria, Commentaria, qu. 62, art. 2, n. 18; Soto, 
De iustitia, lib. 4, qu. 6, art. 3, ad quart. Arg.; Azpilcueta, Enchiridion, c. 18, n. 43; Molina, 
iustitia, tract. 4, 48; Lessius, De iustitia, lib. 2, c. 11, dub. 24. 

57 Vitoria, Commentaria, qu. 62, art. 2, n. 16; Molina, De iustitia, tract. 6, 83, n. 6; see Jansen, 
Theologie, 79-94. 

58 Azpilcueta, Enchiridion, c. 17, n. 79: “Restitutio praesupponit debitum legale, cui nihil 
iuris est, nihil iuris aufertur: quia privatio praesupponit habitum"; see also Vitoria, 
Commentaria, qu. 63, art. 2, nn. 2f. 

59 For references and further discussion, see Jansen, Theologie, 88-94. 

60 Vitoria, Commentaria, qu. 62, art. 1, nn. 9, 16, 20; Soto, De ¡ustitia, lib. 4, qu. 2, art. 1; Juan 
de Medina, “De restitutione et contractibus tractatus,” in idem, Opera (Ingolstadt: 1581), 
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surviving, hence it was assumed that common property would re-emerge in case 
of necessity: “in extrema necessitate [...] omnia sunt communia.”*! Remarkably, 
however, the Spanish scholastics did not pause at this point in Aquinas's argu- 
ment; they asked whether petty larceners were under a conditional obligation to 
make restitution if they later acquired the necessary means to do so.9? Leading 
authors argued that it would be unfair to oblige an owner to forego his goods to 
the poor for nothing, because that would result in an unjust enrichment of the 
petty larceners.®? If the poor had been allowed to use other citizens’ property 
without such a conditional duty of restitution, the resulting imbalance would 
have been unjustified. In modern terms: the right of petty larceny had to be lim- 
ited in order to avoid a disproportionate infringement of the creditor's dominium. 


5 The System of restitutio 


Altogether, the Spanish scholastic doctrine of restitutio thus formulated a com- 
prehensive system of non-contractual obligations that were presented as an 
internally coherent part of the law, clearly separated from the law of contracts. 
This is a remarkable finding, as the institution had traditionally also embraced 
contractual claims for restitution — such as claims to pay back a credit or to 
return a thing.** The Spanish scholastics, however, assumed that the restitutio 
protected citizens against unwanted infringements of their legally protected 
individual rights. Of course, the concept of restitutio also applied in contrac- 
tual contexts, though only in a broad and unspecific sense. The following 
analysis therefore focuses on the restitutio ratione rei and the idea of enrich- 
ment liability on the one hand (5.7.), and on the restitutio ratione acceptionis 


vol. 2, 1-250, qu. 1; Báñez, Decisiones, qu. 62, Praeambulum de dominio, qu. 3; Molina, De 
iustitia, tract. 2, disp. 20. 

61 Aquinas, Summa theologiae 11-11, qu. 66, art. 7. Similarly, Azpilcueta, Enchiridion, c. 17, 
nn. 61f.; Covarrubias, Regulae peccatum, pars 2, $ 1, n. 3; Soto, De iustitia, lib. 5, qu. 3, art. 4; 
Molina, De iustitia, tract. 2, 20, n. 14; Lessius, De iustitia, lib. 2, c. 12, dub. 12, n. 67; c. 16, 
dub. 1, n. 2. 

62 Liability was denied by Medina, De restitutione, 20, qu. 3, causa 1; Báñez, Decisiones, qu. 62, 
art. 5, dub. 10. 

63 Azpilcueta, Enchiridion, c. 17, nn. 61f.; Covarrubias, Regulae peccatum, pars 2, $ 1, n. 4; 
Lessius, De iustitia, lib. 2, c. 16, dub. 1, nn. 3, 9: "Tenetur ratione cujusdam tacitae obligatio- 
nis Jure gentium introductae.” 

64 Aquinas, Summa theologiae 11-11, qu. 62, art. 1, 6 and passim; see Medina, De restitutione, 
qu. a1ff. 

65 Soto, De iustitia, lib. 4, qu. 6, art. 2; Molina, De iustitia, tract. 2, 714, n. 1, and 717, n. 1; Lessius, 
De iustitia, lib. 2, c. 7, dub. 4, nn. 15, 17 and dub. 6, n. 22. For further references and discus- 
sion, see Jansen, Theologie, 53-55. 
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and the development of liability for wrongs on the other (5.2.). Both forms were 
designed in accordance with the principles of corrective justice, as duties of 
restitution were meant to restore the disturbed equality between the parties. 


51 Restitutio ratione rei and the Idea of Enrichment Liability 

The thief's — or any other possessor's — duty to return a thing to its owner had 
always been the paradigm of the restitutio ratione rei.°° Here it was obvious 
that the relation between the possessor and the owner was unbalanced, and 
that equality could be restored (only) by returning the owner's property. It was 
a consequence of this approach that the Spanish scholastics originally did 
not distinguish clearly whether the debtor was obliged to transfer property or 
merely possession of a thing.®” 

Aquinas had emphasised that a duty of restitutio was not necessarily ruled 
out by a bona fide possessor consuming the thing;®® in this respect, natural law 
quite significantly departed from the Roman authorities. It seems that Aquinas 
regarded the economic enrichment as a relevant aspect to be taken into con- 
sideration, yet he had not explained this point in more detail. Civilian learning 
was of little help in this respect. According to Roman law, the bonae fidei pos- 
sessor in recte was not obliged to pay compensation for consumed fruits,6° and 
where Justinian's legislation referred to the debtor's enrichment (in quantum 
locupletior factus est),"? the debtor was not liable for value surviving, but rather 
for what he had originally received.” Only in very exceptional cases was liabil- 
ity limited to value surviving, and those cases were not explained on the basis 
of the principle against unjustified enrichment; rather, they were presented as 
atypical exceptions.?? 


66 Aquinas, Summa theologiae 11-11, qu. 62, art. 1; Cajetan, Secunda secundae, ad qu. 62, 
art. 6; Vitoria, Commentaria, qu. 62, art. 6, n. 2; see Jan Hallebeek, The Concept of Unjust 
Enrichment in Late Scholasticism (Nijmegen: 1996), 53-58; James Gordley, Foundations of 
Private Law: Property, Tort, Contract, Unjust Enrichment (Oxford: 2006), 423-425. 

67 For detail, see Jansen, Theologie, 60-66. 

68 Aquinas, Quaestiones quodlibetales (Paris: 1926), quodlibetum 12, qu. 16, art. 25 [3]: "Utrum 
ille qui rem alienam consumpsit teneatur ad restitutionem." 

69 Inst. 24,35 and 4,17,2; C. 3,32,22 (Impp. Diocletian and Maximian); see also Pomponius, 
D. 22,145; Paulus, D. 411,48 pr.; Max Kaser, Das römische Privatrecht, vol. 1: Das altrómische, 
das vorklassische und klassische Recht, 2nd ed. (Munich: 1971), 427f., 435f.; vol. 2: Die nach- 
klassischen Entwicklungen, 2nd ed. (Munich: 1975), 289. 

70 Cf. Ulpian, D. 3,5,5,5; idem, D. 26,831 pr.; idem, D. 26,85 pr.; see Reinhard Zimmermann, 
The Law of Obligations: Roman Foundations of the Civilian Tradition (Oxford: 1996), 881f. 

71 Kaser, Privatrecht 1, 600; Zimmermann, Obligations, 875f. 

72 See Ulpian, D. 5,3,25,16. 
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The Spanish scholastics' challenge was to precisely describe enrichment where 
the primary object of restitution no longer existed."? Cardinal Cajetan had sug- 
gested a formulation in terms of an effectus rei (effect of the thing), but this was 
still not sufficiently close to the point. More importantly, however, Cajetan had 
made it clear that such enrichment could result from expenses being saved, and 
he introduced into the discussion a number of cases that were to be referred to as 
standard examples. One was the case of a man who had been invited to an opulent 
feast where he had been treated with a stolen calf. All Spanish scholastics agreed 
that this man was bound to make restitution to the calf's former owner, as he had 
saved the expense of a meal, but the measure was not the value of the food offered 
at the lavish dinner, but only the cost of an everyday supper.” Vitoria described 
such enrichment as "restitutio ratione rei ... in alia specie et loco ejus." Liability 
was justified, so he argued, because the debtor remained virtualiter in possession 
of the consumed thing, as long as the thing's economic value was reflected in a 
positive difference in the debtor's wealth.” Thus, the idea of liability for economic 
enrichment resulting from another person's right found an unambiguous, though 
still quite complicated, expression. The old Roman concept of locupletior seemed 
appropriate to refer to this — in fact quite new - idea of enrichment liability.?8 

Again, the new conceptual approach was not merely of academic interest, 
but important for the practice of penitence. Even a malaefidei possessor could 
be entitled to claim expenditure upon the thing if the owner was actually 
enriched; this rule again contradicted the Roman sources.7? Likewise, where 
a man confessed improper earnings he was not obliged to deliver them all, but 
rather could deduct what he could have earned in a lawful manner.?? 


5.2 Restitutio ratione acceptionis: Responsibility for Wrongs 

The duty of restitution ratione acceptionis arose either from the debtor's vol- 
untarily accepting the thing or from his responsibility for the creditor's dam- 
age; yet, in the present context, only its latter, “delictual” aspect is of interest.80 


73  Hallebeek, Unjust Enrichment, 58-73 and passim; Jansen, Theologie, 67-78. 

74 Cajetan, Secunda secundae, ad qu. 62, art. 1 and in particular art. 6. 

75 Vitoria, Commentaria, qu. 62, art. 6, n. 2; see also Molina, De iustitia, tract. 2, 720, n. 1. 

76 Cajetan, Secunda secundae, ad qu. 62, art. 6; Vitoria, Commentaria, qu. 62, art. 6, n. 4; 
Covarrubias, Regulae peccatum, pars 3, initium., n. 3; Azpilcueta, Enchiridion, c. 17, nn. 7 £.; 
Molina, De iustitia, tract. 2, 718, n. 2 and 720; Lessius, De iustitia, lib. 2, c. 14, dub. 1-3. 

77 Covarrubias, Regulae peccatum, pars 2, $ 6, n. 3; cf. also Azpilcueta, Enchiridion, c. 17, n. 25; 
Molina, De iustitia, tract. 2, 725, n. 3. 

78 Inst. 21,30; Papinian, D. 6,1,48 and 65 pr; Paulus D. 10,3,14,1. 

79 Vitoria, Commentaria, qu. 62, art. 6, n. 5. 

80  Aboveatn.64. 
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Apart from its foundation in the protection of individual rights explained 
above,®! two aspects deserve particular attention. One is the rules on damages 
(5.2.1), the other the tension between moral responsibility and theological 
blameworthiness (5.2.2). 


5.2.1 Damages 

From a modern perspective, the Spanish scholastics’ rules on damages appear 
particularly innovative; this is indeed the main reason why this part of the doc- 
trine of restitutio has received so much attention.?? The Roman ius commune 
provided for a highly complex, altogether restrictive system of rules that were 
based on distinctions difficult to understand even for learned jurists. Civilians 
not only distinguished the damnum from lucrum cessans (immediate damage 
from lost profits), but also an interesse circa rem from an interesse extra rem 
(the interesse extra rem referring to all damage beyond the value of the thing) 
and different modes of assessing the amount of damages: interesse conventum 
(agreed price), interesse commune (market price), and interesse singulare (the 
creditor's personal assessment). A famous rule of Roman law barred compen- 
sation for pain, suffering, and disfigurement,8 yet victims of intentional inju- 
ries were granted punitive damages. Moreover, many local laws had no rules on 
compensatory damages at all, but rather provided for tariffs of fixed penalties 
that did not distinguish between punitive and compensatory elements.®* The 
principles of restitutio, in contrast, were quite simple: the debtor was obliged to 
undo all damage - including the lucrum cessans, of course — yet he did not have 
to pay any additional penalty.°° If the debtor was in possession of the creditor's 
property, he had to return it; material damage had to be fully compensated; and 


81 Above at nn. 55ff. 

82 Udo Wolter, Das Prinzip der Naturalrestitution in $ 249 BGB: Herkunft, historische 
Entwicklung und Bedeutung (Berlin: 1985); Johannes Unterreitmeier, Der öffentlich-recht- 
liche Schmerzensgeldanspruch als Ausprägung eines allgemeinen verfassungsrechtlichen 
Wiedergutmachungsanspruchs: Eine Renaissance der scholastischen Restitutionslehre 
(Munich: 2007), 5-157; Jansen, Theologie, 94-120. 

83 Gaius, D. 9,3,7: "Liberum corpus nullam recipit aestimationem." 

84 Wolfgang Schild, Art. “Wergeld,’ in Handwörterbuch zur deutschen Rechtsgeschichte, vol. 5 
(Berlin: 1998), cols. 1268-1271. For detail, see Nils Jansen, "Trapped in categories: On the 
history of compensation for immaterial damage in European contract law,” in The Recovery 
of Non-Pecuniary Loss in European Contract Law, ed. Vernon V. Palmer (Cambridge: 2015), 
23-42, 24—28. 

85 Molina, De iustitia, tract. 2, 715, n.1: restitutio est reductio defraudati ac laesi ad id omnino, 
in quo ante defraudationem ac laesionem erat, quod fit reddendo illi idem numero, in 
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in cases of defamation, the debtor had to restore the creditor's honour, be it by 
making a public apology, or by affirming the truth, or by symbolically showing 
his reverence. Where none of this was possible, a reasonable man (bonus vir) 
had to be asked to determine an equitable compensation.3 The Spanish scho- 
lastics had to translate those simple principles into workable legal rules. This, 
however, was not always an easy task. 

One example is the rules on a virgin's defloratio — from the Spanish scholas- 
tics' perspective, this was an important issue. Here, they were confronted with 
the - originally biblical (Ex. 22:14) — rules of Canon law, according to which a 
man seducing a virgin was punished with the duty to endow and marry her;?? 
in most places, those rules had also influenced the civil and local laws.88 From 
the Spanish scholastics' perspective, however, those rules could not be taken as 
natural law. After all, the virgin was the domina of her body;** hence, no com- 
pensation for the loss of her virginity could be owed if she had consented.9? If 
she had been seduced, however, the man was only obliged to marry her if he 
had promised or otherwise made the girl believe that he would do so, yet this 
duty was based on his promise, not on an infringement of the virgin's moral or 
physical integrity.?! Otherwise, he had to compensate her for the deterioration 
of her marriage expectations. Yet this did not mean that he had to pay a full 
endowment; rather, he had to pay only the additional amount necessary to 
enable her to find an appropriate husband despite having lost her virginity.?? 


quo fuit defraudatus ac laesus"; further loc. cit., 715, 726; Azpilcueta, Enchiridion, c. 17, 
n. 27; Soto, De iustitia, lib. 4; Lessius, De iustitia, lib. 2, c. 7, dub. 5ff. 

86 Azpilcueta, Enchiridion, c. 17, n. 24; Molina, De iustitia, tract. 2, 714, nn. 2f., 751; Suárez, De 
iustitia Dei, sect. 2, n. 52. 

87 Decretales Gregorii 1x., lib. 5, tit. 16, c. 1. Those rules had been confirmed at the Council 
of Trent. 

88 Johannes Voet, Commentarius ad pandectas (Paris: 1829), lib. 48, tit. 5, $ 3; Samuel Stryk, 
Specimen usus moderni pandectarum (Halle: 1713 ff.), lib. 48, tit. 5, $ 20; David Mevius, 
Commentarii in jus Lubecense, 4th ed. (Frankfurt and Leipzig: 1700), lib. 4, tit. 5, art. 1, n. 2; 
Wolfgang Adam Lauterbach, Collegii Theoretico-Practici (Tübingen: 1725), lib. 48, tit. 5, $ 41. 

89 Lessius, De iustitia, lib. 2, c. 10, dub. 2, n. 9; Gabriel Vázquez (Bellemontanus), "Tractatus 
de restitutione in foro conscientiae,” in idem, Opuscula moralia (Antwerp: 1621), 49-230, 
c. 3, $ 2, dub. 2, n. 6; Molina, De iustitia, tract. 3, 106. 

go Soto, De iustitia, 266, lib. 4, qu. 7, art. 1, ad sec.; Azpilcueta, Enchiridion, c. 16, n. 16; Báñez, 
Decisiones, qu. 62, art. 2, dub. 7, prim. concl.; Molina, De iustitia, tract. 3, 106, nn. 1f., 4; 
Bellemontanus, de restitutione, c. 3, $ 1, dub. 1, nn. 5; $ 2, initium and dub. 4, nn. 12f. 

91 Azpilcueta, Enchiridion, c. 16, n. 18; Molina, De iustitia, tract. 3, 106, nn. 3f.; Lessius, De ius- 
titia, lib. 2, c. 10, dub. 2, nn. 20-24; Bellemontanus, de restitutione, c. 3, $ 1, dub. 2, nn. 15-19; 
dub. 2f., 5f. 

92 Covarrubias, "In quartum librum Decretalium epitome. De sponsalibus; De matrimoniis," 
in idem, Opera omnia 1, 116-239, pars II, c. 6, $ 8, n. 19; Azpilcueta, Enchiridion, c. 16, n. 17; 
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Another example was compensation for irreversible damage to honour.?? 
It was not exceptional that such damage could not be undone - if a breach of 
marriage had become public knowledge, the cuckold's lost honour could not 
be restored in kind, and a man of low status could not ask a prince or a priest 
to apologise for or revoke a false statement in public.?* Was the wrongdoer in 
such a case obliged to offer financial compensation? This was a tricky issue — 
on the one hand, it seemed unacceptable to deny restitution where important 
rights had been violated;?5 on the other hand, it was doubtful whether honour 
and money were commensurable.96 Similar problems arose in cases of perma- 
nent disfigurement or bodily handicaps.?? From the perspective of natural law, 
it was obvious that the victim had a claim for medical expenses as well as for 
lost income, but did the wrongdoer also have to pay some sort of compensation 
for the disfigurement? Again, some authors denied the possibility of a finan- 
cial compensation — the debtor could do no more than apologise to and pray 
for his victim;?? and again, others argued that denying any compensation was 
unacceptable in cases of serious and permanent disfigurement.?? Arguably, a 
bonus vir could well determine an adequate amount to be paid.!?? The best 
solution, it seemed, was to arrange pragmatically for a settlement between the 
parties and thus come to a consensus.!0! 


5.2.2 Legal Responsibility and Theological Blame 
Compensatory duties to make restitution cannot be justified as easily as the 
restitutio ratione rei with a correspondence between the creditor's loss and a 


Molina, De iustitia, tract. 3, 106, n. 5; Lessius, De iustitia, lib. 2, c. 10, dub. 2, n. 13. For further 
detail, see Jansen, Theologie, 100-106. 
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94 Molina, De iustitia, tract. 4, 46; Lessius, De iustitia, lib. 2, c. 11, dub. 26, n. 138 and dub. 27, 
n. 144. 

95 Azpilcueta, Enchiridion, c.17, n. 90; Molina, De iustitia, tract. 4, 46, n. 2. 

96 See Lessius, De iustitia, lib. 2, c. 11, dub. 16, nn. 93f. Other authors, however, denied that 
honour and money were incommensurable; see Soto, iustitia, 253, lib. 4, qu. 6, art. 3: “pecu- 
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97 Unterreitmeier, Schmerzensgeldanspruch, 55-72; Jansen, Theologie, 12-119. 

98  Bellemontanus, de restitutione, c. 2, $ 3, dub. 6; Lessius, De iustitia, lib. 2, c. 9, dub. 23, n. 145. 

99 Soto, De iustitia, lib. 4, qu. 6, art. 3, ad tert.; Azpilcueta, Enchiridion, c. 17, n. 90. 

100 Molina, De iustitia, tract. 3, 84, n. 3. 

101 Vitoria, Commentaria, qu. 62, art. 2, nn. 9f.; Molina, De iustitia, tract. 3, 88, n. 1, 84, n. 3; cf. 
Soto, De iustitia, lib. 4, qu. 6, art. 3, ad tert. 
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benefit on the debtor's side. Although authorities such as Albert the Great and 
Aquinas had invoked this idea, arguing that the debtor had pursued his will at 
the creditor's cost,!°? the Spanish scholastics remained sceptical. The debtor's 
liability, they insisted, was independent of any advantage gained on his side, 
and if there was such an advantage, it might be the object of a restitutio ratione 
rei, not of the restitutio ratione acceptionis.! The debtor's responsibility justi- 
fied liability, not his advantage. 

In early modern times, legal responsibility quite clearly did not presuppose 
moral fault. Civilian jurists rather referred to the Roman law concept of culpa 
levissima?^ (Scottish jurists spoke of “slightest fault")!05 to give expression to 
broad ideas of “negligence without fault.”%6 In the common law tradition, such 
ideas have been expressed in terms of wide notions of causation.!?? Although 
there was no doubt that this standard went far beyond sinful behaviour 
which had to be confessed, it also applied in the canon law of delict.!08 There 
was an unresolved tension between theological-moral culpability and legal 
responsibility. 

In view of this state of the law, important authorities such as Pope Hadrian 
VI. (T 1523) had stated that this strict legal standard also applied in the forum 
conscientiae. It was a mistake, so Hadrian had argued, to assume that a duty 
of restitutio arose only where the debtor had sinned; rather, its foundation 
was the ablatio: the infringement of the creditor's right.10% It seems that this 
approach was accepted by most scholastic writers until the end of the 16th 
century. Azpilcueta insisted that the requirement of fault applied only in the 
context of punishments, it did not hold for the restitutio;!! and Covarrubias 
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emphasised that the civil law's standards of justice and responsibility also had 
to be observed in the forum conscientiae. At the end of the 16th century, Jesuit 
authors, however, began to doubt this position. They insisted on the estab- 
lished distinction of legal fault from theological blame.!? Jurists, they argued, 
were concerned with negligence, theologians with sins. A duty of restitutio 
could only arise if the legal delict was also, from a theological point of view, a 
sin (peccatum), and this required morally reproachable behaviour on the debt- 
or's side.!? Lessius, in particular, insisted that priests should be tolerant and 
not over-demanding of their people. Everybody sometimes happened to be 
careless. Normal carelessness should therefore not be condemned as a mortal 
sin; and a venial sin — Lessius's example was manslaughter (!) committed in the 
heat of sudden anger — was not sufficient to trigger a duty of restitutio. It would 
be unacceptable, so Lessius, if a man who had been slightly negligent could 
only be absolved after restitutio of 10,000 gold pieces.!!4 

At the end of the century, the issue was highly disputed, even among the 
Jesuits. Molina, who presented a thorough and highly authoritative! analysis 
of culpa levissima, argued that a genuinely theological obligation could result 
even from slightest carelessness. According to Molina, it was sinful to pursue a 
dangerous activity without being prepared to make good all resulting damage. 
Whoever wanted to engage in an activity which he could not fully control had 
to be prepared to compensate the victims of accidents. Even if causing damage 
might be excusable, not accepting one's responsibility was not. Molina thus 
re-interpreted responsibility for culpa levissima as a strict liability with a firm 
basis in natural law, and he suggested enforcing the resulting responsibility in 
the forum conscientiae. The basis of liability for culpa levissima was not wrong- 
ful behaviour, however, but the idea of a contract." Although legal responsi- 
bility and theological blameworthiness were clearly distinguished, it was never 


111 Covarrubias, De sponsalibus, pars 2, c. 6, $ 8, n. 16. 

112 Silvester Mazzolini de Prierio, Summa summarum que Sylvestrina dicitur (Straßburg: 1518), 
De culpa et dolo, pr. and $ 1; Hadrian v1., De restitutione, fol. 73, col. 2f.; see also Molina, De 
iustitia, tract 2, 293. 

113 Bellemontanus, de restitutione, c. 2, $ 2, dub. 2, nn. 15ff; Lessius, iustitia, lib. 2, cap. 7, 
dub. 6, n. 22. 

114 Lessius, De iustitia, lib. 2, c. 7, dub. 6, nn. 26-28. 

115 Molina's explanation was cited as authoritative not least by influential jurists such as 
Georg Adam Struve, Syntagma jurisprudentiae secundum ordinem pandectarum, cum 
additionibus Petri Mülleri (Frankfurt and Leipzig: 1738), ad D. 9,2, exerc. 14, $ 20, or 
Brunnemann, Commentarius, ad D. 9,2,44, nn. 1, 5. 

116 Molina, De iustitia, tract. 2, 698, nn. 2-4, 717, n. 2. 
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evident that duties of restitutio required sinful behaviour. Indeed, the restitutio 
ratione rei was independent of any wrong. 


6. The End 


In the writings of authors such as Lessius and Molina, the restitutio had become 
a highly complex natural law theory of non-contractual obligations. Many of 
the principles that were first developed in the Spanish scholastics' discussions 
of this doctrine have long since become elements of European private law. 
Thus, large areas of the European laws of damages can be traced back to their 
discussions during the 16th century; the same is true for many rules of tort law, 
including the 20th-century idea of a constitutionalisation of those rules, and 
for the idea of a genuine unjustified enrichment liability.” The doctrine of res- 
titutio, however, never made it into the ius commune or into secular natural law; 
as early as in the 1620s Hugo Grotius dissolved the restitutio into independent 
obligations arising from delict (fault) on the one hand, and unjustified enrich- 
ment on the other.!!$ This may be a surprising finding, as Grotius took not only 
his contract law theory from the Spanish scholastic writings,!? but also the 
main elements and many details of those two institutions of non-contractual 
obligations, including the corrective justice framework and the fundamental 
idea of an obligation arising from the infringement of a property right (obliga- 
tio ex dominio).?? Why, then, did Grotius reject the doctrine of restitutio? 
Grotius never explained this move, yet it seems clear that his motives were 
not predominantly of a legal nature. To find an explanation, one therefore has 
to take into consideration the doctrine's religious foundations. Clearly, the idea 
that one was obliged towards God to make restitution was difficult to integrate 
into a universal natural law theory based on reason rather than on divine reve- 
lation,?! and, more importantly, the theological ideas underlying the doctrine 


117 On what follows, see Nils Jansen, "The Idea of Legal Responsibility" Oxford Journal of 
Legal Studies 34 (2014), 221—252, 227—232; for more detail, see idem, Theologie, 143-209. 

118 Hugo Grotius, De iure belli ac pacis libri tres, cum notis Jo. Fr. Gronovii et Joannis 
Barbeyracii (Leipzig: 1758), lib. 2, c. 17 (delict), lib. 2, c. 10 (unjustified enrichment); in 
between, Grotius placed six chapters on contracts. 

119 Decock, Theologians; James Gordley, The Philosophical Origins of Modern Contract 
Doctrine (Oxford: 1991), 69-133. 

120 Grotius, De iure belli, lib. 2, c. 10; see also idem, Inleidinge tot de Hollandsche 
Rechtsgeleertheyd (Oxford: 1926), boeck 3, deel 30, $8 1, 18. 

121 Grotius, De iure belli, Prolegomena, n. 1, and lib. 1, c. 1, $ 10, n. 1. See Christian Thomasius, 
Historia juris naturalis (Halle: 1719), 4, Praefatio, sect. 1, n. 16; Tanaka Tadashi, "Grotius' 
Method: With Special Reference to Prolegomena," in A Normative Approach to War: Peace, 


466 JANSEN 


of restitutio were not acceptable anymore for a Protestant scholar who had been 
a contemporary of fierce religious conflict and wars. Indeed, the doctrines on 
the forgiveness of sins and the Catholic institutionalisation of penitence had, 
from early on in the Reformation, become symbols of the theological divide 
between the Roman Church and the Protestants.!2 According to Protestant 
belief, redemption never depended on a man's deeds, but on his faith and the 
Lord's mercy alone.!23 For Lutherans, penitence consisted only of the confessio 
and the absolutio; there could be no satisfactio operis. Grotius, too, was con- 
vinced that a restitutio did not matter for a Christian man's redemption.!?* 
Catholic theologians, in contrast, emphasised the central place of the restitutio 
for the remission of sins5 and confirmed this doctrine at the Council of Trent. 
For them, the Lutheran denial of the dependence of the remission of sins on a 
proper restitutio was not simply heretical, but fully absurd.!26 

Thus, by Grotius's time, the scholastic theories on the restitutio could no 
longer be perceived as a universal intellectual heritage of Christianity, but 
rather had become a specifically Catholic doctrine. Quite independently of 
whether this doctrine was plausible from a legal point of view, it could find no 
place in a universal theory of natural law. Paradoxically, religious arguments 
thus again began to determine the systematisation of natural law — not despite, 
but rather because of the fact that natural law was de-confessionalized (and 
thereby in effect secularized). Lawyers had to consider religion because they 
were involved in the process of cutting off the natural law from its confessional 
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deutschen Frühaufklärung (Tübingen: 2000), 63, 77. 

122 See Adolf von Harnack, Lehrbuch der Dogmengeschichte, vol. 3, 4th ed. (Tübingen: 1910), 
852; for an overview, see Ernst Bezzel, Art. "Beichte 111. Reformationszeit"; Gustav 
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M. Schwertner, Gerhard Krause, and Gerhard Müller (Berlin: 1976-2004). 

123 J. Andreas Quenstedt, Theologia didactico-polemica sive Systema theologicum (Wittenberg: 
1691), pars 3, c. 9. 

124 Hugo Grotius, Defensio fidei catholicae de satisfactione Christi (Lyon: 1617), reprinted in 
idem., Opera theologica, vol. 1, ed. Edwin Rabbie et al. (Assen: 1990), passim. According to 
his convictions, the remissio peccatorum of mankind had been achieved by the sacrifice of 
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religious foundations.!2” Grotius therefore replaced the Catholic doctrine of 
restitutio with the two institutions of delictual liability for fault and unjustified 
enrichment. Besides being independent of any specific confessional faith, the 
ideas that a man was responsible for his fault and that he had to make resti- 
tution if he was unjustifiedly enriched appealed to the modern man's intu- 
ition;'28 they seemed quite appropriate in a theory that was not written for 
learned lawyers or theologians, but rather for the educated member of civil 
society. 
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PART 8 


Economics 


CHAPTER 18 
Usury and Interest 


Toon Van Houdt and Fabio Monsalve 


1 Introduction! 


In his standard work La pensée économique des scolastiques from 1971, the 
prominent Belgian-American historian of medieval economy and scholas- 
tic economics Raymond de Roover states that “the scholastics were wrong in 
obstinately trying to safeguard their doctrine on interest loans, a doctrine that 
had increasingly become untenable and outmoded, and which would eventu- 
ally discredit their entire [economic] system." His viewpoint was not entirely 
shared by the authoritative Austrian-born American economist Joseph 
A. Schumpeter, who in his seminal work on the history of economic analy- 
sis sought to rehabilitate the intellectual achievements of both medieval and 
early modern scholastic thinkers, going even so far as to hail such prominent 
representatives of Spanish scholastic thought as Luis de Molina (1535-1600), 
Leonard Lessius (1554-1623), and Juan de Lugo (1583-1660) as the true 'found- 
ers' of scientific economics. Schumpeter reached his far-reaching conclusion 
after having supervised the doctoral research executed by his student Bernard 
W. Dempsey, who wrote the first comprehensive study on the late scholastic 
analysis of interest and usury? The eulogistic account offered by Dempsey and 
Schumpeter came with a price, however. For eager to stress the economic mer- 
its of the scholastics, they drew a sharp dividing line between the purportedly 
scientific economic analysis and the so-called unscientific philosophical and 
theological thought, in which it was cloaked. While the latter could easily be 
disposed of, the analytic baby had to be saved at all costs.* 

The 'debate' between Schumpeter and De Roover seems to have been 
decided in favour of the latter? In their influential handbook on the history of 


1 We would like to thank Dr. Ingrid Sperber for correcting our English. 

2 Raymond De Roover, La pensée économique des scolastiques: Doctrines et méthodes 
(Montréal: 1971), 9. 

3 Joseph A. Schumpeter, History of Economic Analysis (London: 1986 [1954]), 95; Bernard 
W. Dempsey, Interest and Usury (London: 1948). 

4 Schumpeter, History of Economic Analysis, 104, 111. 

5 Itshould be added, however that for all his depreciation of the scholastic doctrine on money- 
lending and interest-taking, De Roover basically followed in his predecessor's footsteps in so 
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economic theory and method, Robert B. Ekelund and Robert F. Hébert express 
what seems to be a widely shared opinion among scholars when they assert 
that “the Church's arguments in defense of usury make little sense in the con- 
text of modern economics" and that, as a corollary, the whole topic is usually 
considered to be “an analytical dead end.”* This bold conclusion goes some 
way to explain why the authors decided to shift the focus from an ‘internal’ 
to an ‘institutional’ approach. Rather than trying to understand the internal 
logic of the scholastic doctrine on money-lending and interest-taking as such, 
they sought to construe a broad historical model that could explain why the 
ecclesiastical prohibition on lending at interest (usury), despite its apparent 
analytical weaknesses, could emerge and flourish for so many centuries, only 
to be officially abandoned by the Catholic Church in 1830." Their institutional 
approach inspired several other scholars to develop competing models, all of 
which nonetheless appear to be based on a common, strikingly simple view 
of the church and the scholastic authors. Indeed, more often than not, the 
intellectual endeavours of scholastic theologians and canonists are reduced to 
(convincing or unconvincing) attempts to legitimize the strict doctrinal posi- 
tion taken by the church, which, in turn, is said to have served first and fore- 
most its own vested interests.? 

However interesting such an approach may be, it is altogether clear that 
it is based on a fairly narrow, if not overly cynical, perspective, which does 
not do justice to the moral concerns and the intellectual rigour, which the 
late scholastic authors displayed in their unremitting efforts to create both 


far as he, too, almost exclusively focused on the economic-analytical merits of the scholas- 
tic authors. See Julius Kirshner, “Raymond de Roover on Scholastic Economic Thought, in 
Business, Banking and Economic Thought in Late Medieval and Early Modern Europe: Selected 
Studies of Raymond de Roover, ed. idem (Chicago-London: 1974), 19-20. A similar approach 
reveals itself in the standard accounts on late scholastic economic thought by Barry J. Gordon, 
Economic Analysis before Adam Smith: Hesiod to Lessius (New York: 1975) and Marjorie Grice- 
Hutchinson, Early Economic Thought in Spain, 177-1740 (London-Boston: 1978). 

6 Robert B. Ekelund Jr. and Robert F. Hébert, A History of Economic Theory and Method (Long 
Grove: 2014), 35. 

7 Robert B. Ekelund Jr., Robert F. Hébert, and Robert D. Tollison, “An Economic Model of 
the Medieval Church: Usury as a Form of Rent Seeking,’ Journal of the Law, Economic and 
Organisation 5.2 (1989), 307-31. 

8 Edward L. Glaeser and Jose A. Scheinkman, “Neither a Borrower nor a Lender Be: An 
Economic Analysis of Interest Restrictions and Usury Laws,’ Journal of Law & Economics 
41.1 (1998), 1-36; Cliff G. Reed and Clyde T. Bekar, “Religious Prohibitions against Usury,” 
Explorations in Economic History 40.4 (2003), 347-68; Mark Koyama, “Evading the ‘Taint of 
Usury”: The Usury Prohibition as a Barrier to Entry” Explorations in Economic History 47.4 
(2010), 420-42. 
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analytical and moral clarity in a problem that continued to vex the faithful 
in early modern times: which contracts could licitly be concluded and which 
were to be shunned as being usurious and, hence, illicit? Following the lead 
of seminal scholars such as John T. Noonan, Odd Langholm, and Francisco 
Gómez Camacho, we will adopt an ‘internal’ approach, in which the analytical 
and ethical components of late scholastic thought are not artificially separated 
from one another. Taking due account of the thoroughly moral dimension of 
the Spanish scholastic discussion of money-lending, interest-taking, and usury, 
we hope to make clear that, far from just being an analytical dead end or a 
cynical cloaking of vested interests, itis also, if not primarily, to be understood 
as an honest and rigorous attempt at creating a just society peopled by morally 
responsible, yet sufficiently 'free' agents — agents who were supposed to make 
morally prudent decisions but were not expected to let themselves be para- 
lyzed by an overly anxious, constantly guilt-ridden conscience. 


2 The Ethical Framework 


The late scholastic discussion of moneylending and interest-taking formed 

part and parcel of a more encompassing analysis of various economic rela- 

tionships and contracts. In so far as this analysis was embedded in a specific 

language game or type of discourse and based on a commonly shared set of 

anthropological assumptions, it can be defined as a separate paradigm. Its 

main features have been admirably summarized by Wim Decock: 

(i) market relations are personal, and morally ruled by the virtues of charity 
and justice; 

(i) intention matters, as one cannot account for a deed by appealing to 
impersonal market forces; 

(ii) merchants have a sense of duty towards other merchants and the com- 
munity as a whole.? 

Following the lead of their medieval predecessors, the Spanish scholastics envis- 

aged human beings as agents blessed with reason and “capable of acceding to 

an understanding of the common good and of working to its achievements.”!° 


9 Wim Decock, “Lessius and the Breakdown of the Scholastic Paradigm,’ Journal of the 
History of Economic Thought 31.1 (2009), 57-78; cf. Oscar De-Juan and Fabio Monsalve, 
“Morally Ruled Behaviour: The Neglected Contribution of Scholasticism, The European 
Journal of the History of Economic Thought 13.1 (2006), 99-112. 

10 André Lapidus, “Norm, Virtue and Information: The Just Price and Individual Behavior 
in Thomas Aquinas' Summa Theologiae," The European Journal of the History of Economic 
Thought 1 (1994), 435-473 (esp. 439). 


478 VAN HOUDT AND MONSALVE 


The common good was, indeed, the cornerstone of their lofty vision of a 
Christian economy centered around such crucial notions as the social respon- 
sibility of individuals, the virtue of benevolence, the creation of mutual benefit 
through free and just exchange, and the use of money and wealth as a means 
to satisfy human needs." This entire system can be described as an “ethic of 
fraternity,” an ideal vision of how society should, and could, behave in order to 
realize the common good.” 

It goes without saying that this "ethic of fraternity" was at odds with the 
actual social and economic behaviour displayed by early modern people - just 
as it had been at odds with the actual dealings of their medieval ancestors. 
However, the inevitable gap between ideal and reality was probably deep- 
ened by the fundamental economic and social changes that resulted from 
the discovery of the New World and the concomitant proto-globalization of 
the economy which, among other things, led to increased sophistication of 
financial and commercial practices. Late scholastic authors were obliged to 
come to terms with the inherent tension between the lofty ideal which they 
inherited from their medieval predecessors and the new economic and social 
circumstances which engendered devious behavior among less scrupulous 
merchants and money-lenders — and a good deal of moral uncertainty among 
their more scrupulous fellows. In this particular context the question of usury 
became a particular point of friction. From a superficial point of view, late 
scholastic doctors and economic agents seemed to be involved in an endless 
cat-and-mouse game: while astute merchants and bankers made the most of 
legal technicalities to avoid the traditional prohibition of interest on money 
loans, the ever-suspicious theologians and canonists were forced to hone their 
casuistic talents in order to detect the usurious intention that might be hid- 
den under the boundless variety of circumstances surrounding a particular 
economic contract. According to the Dominican theologian Domingo de Soto 
(1495-1560), one of the founding fathers of the so-called “School of Salamanca; 
every contract had to be carefully scrutinized in order to determine whether 
it contained usury or not.? No wonder, then, that the amount of texts written 


11 Odd Langholm, Economics in the Medieval Schools: Wealth, Exchange, Value, Money, and 
Usury according to the Paris Theological Tradition, 1200-1350 (Leiden-New York: 1992), 
ch. 12. 

12 Marcel Henaff, “Religious Ethics, Gift Exchange and Capitalism,” Archives européennes 
de sociologie 44.3 (2003), 293-324, which is largely based on Bartolomé Clavero, 
Antidora: Antropología católica de la economía moderna (Milan: 1991). 

13 Domingo de Soto, De iustitia et iure libri decem (Madrid: 1967 [1556]), lib. 6, quaest. 1, art. 
1; cf. Luis de Molina, De iustitia et iure tomi sex (Antwerp: 1615 [1597]), disp. 303. The main 
contracts used to disguise interest-bearing loans from the Middle Ages onwards were 
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about usury seems to have grown exponentially in the course of early modern 
times, a tendency which has made some scholars conclude that “throughout 
the scholastic period, and thereafter until the first half of the nineteenth cen- 
tury when socialism became an urgent problem, the usury issue was by far the 
most important and most debated economic issue in Catholic doctrine”.* 

It would be unfair, however, to reduce the intellectual efforts of the late 
scholastic doctors to this hapless and hopeless policing activity, to waging 
a veritable war on usury which they were bound to lose anyway.! Far more 
than ‘police officers’, late scholastic authors regarded and defined themselves 
as ethical experts whose primary task it was to offer moral guidance to those 
who needed it - the faithful and their priests and confessors, in the first place, 
but also lawyers and civil servants, all of whom were confronted with varying 
degrees of moral (and legal) uncertainty. 

In order to execute their demanding task, the scholastic doctors were, of 
course, required to know precisely what was licit and what was not, which 
contracts could be accepted as being fair and just, and which had to be con- 
demned as being unfair and unjust. This led them to adopt a specifically 
moral-legal approach that was firmly based on the key-concepts of law and 
obligation. It is important to note in this respect that the late scholastic doc- 
tors were never willing to let economic relationships depend simply and 
exclusively on the mutual consent of the contracting parties as such. In their 
view, contractual freedom had to be limited by the principle of objective 
equality, which was the cornerstone of commutative or contractual justice — 
a quintessentially Aristotelian-Thomist concept.!6 The principle of objective 
equality determined the subjective natural rights and obligations of the con- 
tracting parties. It bestowed a subjective right (ius) on the lender, the faculty 
or power (facultas, potestas) to claim an equal amount in return, whereas 
it imposed a concordant debt or obligation (debitum, obligatio) on the bor- 
rower, whom the principle of equality forced to make equivalent recompense. 


buying and selling on credit, partnerships, mortgages, sea loans, discretionary deposits, 
forward contracts, bills of exchange, and dry exchange. See, e.g. Koyama, “Evading the 
‘Taint of Usury’, 423-26, with further literature. 

14 Jacob Viner, Religious Thought and Economic Society: Four Chapters of an Unfinished Work, 
eds Jacques Melitz J and Donald Winch (Durham: 1978), 85-86. 

15 The expression *war on usury" is directly borrowed from Ryan Calder, *God's 
Technicians: Religious Jurists and the Usury Ban in Judaism, Christianity, and Islam," 
European Journal of Sociology 57.2 (2016), 207—57 (esp. 230). 

16 Wim Decock, Theologians and Contract Law: The Moral Transformation of the ius com- 
mune (ca. 1500-1650) (Leiden-Boston: 2012), 601-604. 
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In short, justice and right in the objective sense of the words determined the 
extent of what was licit and hence delineated the scope within which people 
could act and contract freely. 

While this moral-legal system was embedded in a larger vision of the com- 
mon good (bonum commune) and the intimate connection between the vir- 
tues of justice (iustitia), friendship (amicitia), and love (caritas), it nonetheless 
paid only minor attention to such important Christian virtues as benevolence, 
charity, and compassion. Although they were praiseworthy and in particular 
circumstances even imposed a strong moral obligation on human beings (de- 
bitum morale), they could not be legally enforced (debitum legale), as they fell 
outside the scope of contractual justice and, consequently, paid no significant 
role in the assessment of human behaviour in either external tribunals or the 
so-called “court of conscience,” which was, after all, the late scholastics’ main 
point of reference.!” By focusing almost exclusively on matters of contractual 
justice and detaching them from a more encompassing discussion of the car- 
dinal and theological virtues, many late scholastic theologians and canonists 
managed to adopt a sufficiently realistic attitude towards contemporary eco- 
nomic life, although it should be added that the fairly narrow legal framework 
which they adopted nonetheless left ample space for diverging opinions and 
attitudes. While as a rule Domingo de Soto tended to define rather strict con- 
ditions for allowing new and complex contracts to be licitly used in daily prac- 
tice, his contemporary, the influential canonist Martín de Azpilcueta, better 
known as Doctor Navarrus (1492-1586), usually adopted a more pragmatic 
and ‘modern’ attitude towards the business life of his days.!® Some scholastics 
belonging to a younger generation went even further and consciously aimed 
to extend the scope of human freedom by adopting a more or less probabilist 
line of reasoning. Whereas the Jesuit Molina greatly contributed to laying the 
theoretical foundations of this important trend in moral theology, his fellow 


17 Following the lead of Thomas Aquinas, the late scholastics nonetheless insisted that, 
at least in certain cases, such an important aspect of charity as almsgiving did entail a 
legal obligation or debt. See further Karl Deuringer, Probleme der Caritas in der Schule von 
Salamanca (Freiburg: 1959). 

18 See Rodrigo Muñoz de Juana, Moral y economía en la obra de Martín de Azpilcueta 
(Pamplona: 1998); Christian Zendri, "L'usura nella dottrina dei giuristi humanisti: Martin 
de Azpilcueta (1492-1586), in Credito e usura fra teologia, diritto e amministrazi- 
one: Linguaggi a confronto (sec. VII-XVI), eds Diego Quaglioni, Giacomo Todeschini, and 
Gian Maria Varanini (Rome: 2005), 265-9 (esp. 287); Garrán José Maria Martínez, “El 
prestamo con interes y la usura en el pensamiento de Domingo de Soto: Un ejemplo de 
confrontación entre la moral y la economía en el siglo XVI," Dikaiosyne 27 (2012), 49-76 
(esp. 62-64). 
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Lessius unequivocally applied it to the assessment of complex moral-legal 
issues. According to both authors, if the licit or illicit character of a contract 
was still the subject of doubt and discussion among learned doctors, a busi- 
nessman could nonetheless conclude it with a sufficiently certain conscience 
in daily life, provided there were serious or probable reasons available that 
argued in favour of its licit nature. This line of reasoning obviously helped to 
free the consciences of economic actors and to ‘liberalize’ economic life in 
early modern times.!? 


3 Usury: The Absolute Prohibition of Interest on Money Loans 


Without exception all late scholastic doctors unambiguously condemned 
usury, any surplus above the principal charged or received for a loan 
(mutuum), as a mortal sin; to uphold a different position was readily dis- 
missed as pure and simple heresy. Canon law was indeed crystal clear on 
this point. In his Clementina unica de usura, approved by the Council of 
Vienne-en-Dauphiné in 131 and promulgated by his successor, Pope John 
XXII, in 1317, Pope Clement v had rigorously condemned usury and urged 
ecclesiastical authorities to track dissenters and severely punish them as her- 
etics. This was to be the official position of the Catholic church for centuries 
to come. However, it is one thing to state that usury is absolutely forbidden 
and quite another to find solid arguments in favour of this strict position. 
Those arguments were to be found in divine law, as expressed in the Old and 
New Testament, in the writings of the church fathers, in positive (Roman 
and canon) law and, last but not least, in natural law as such. However, the 
efforts to combine and reconcile the viewpoints and arguments provided 
by all these sources proved arduous and the even more important task of 
founding an absolute prohibition of interest on money loans on irrefutable 
natural law grounds even more difficult, as the Spanish theologian Juan de 


19  Onthe “proto-probabilist” nature of Molina's moral theology, see Diego Alonso-Lasheras, 
Luis de Molina's De Iustitia et Iure: Justice as Virtue in an Economic Context (Leiden- 
Boston: 2011), 341-43 and 96, and Rudolf Schuessler, "The Economic Thought of Luis de 
Molina,’ in A Companion to Luis de Molina, eds Mathias Kaufmann and Alexander Aichele 
(Leiden-Boston: 2014), 257-88 (esp. 258-59 and 283-85). On Lessius's probabilism, see 
M.W.F. Stone and Toon Van Houdt, “Probabilism and Its Methods: Leonardus Lessius 
and His Contribution to the Development of Jesuit Casuistry” Ephemerides Theologicae 
Lovanienses 75 (1999), 359-94. On probabilism in Spanish scholastic thought more gener- 
ally, see the contribution by Rudolf Schuessler in this volume. 
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Lugo, quite tellingly, still felt compelled to confess in 1642 in his monumental 
treatise On Justice and Right.20 

While the Old Testament contained a few passages in which usury seemed 
to be unambiguously condemned, there were other passages which left room 
for serious doubt and divergent interpretations.?! However, the precepts to 
be found in the Old Testament were only considered to be valid in so far as 
they were in full accordance with the moral injunctions of the New Testament. 
But the only relevant passage specifically dealing with lending to be found 
there appeared to be Luke 6:35. It was an extremely important passage, in 
so far as Jesus Christ himself seemed explicitly to condemn lending at inter- 
est: “Mutuum date, nihil inde sperantes” (“Lend out, hoping for nothing in 
return”). The text was first invoked as a biblical argument against usury by Pope 
Urban 111 (185-1187) and was later firmly incorporated into canon law as the 
decretal Consuluit.?? And though its validity was strongly confirmed by the bull 
Inter multiplices which Pope Leo x issued in 1515 on the fifth Lateran Council, 
its meaning and purport were subject to lively theological debate. The Spanish 
scholastic Soto appears to have been the very first author to categorically reject 
the authority which the passage had enjoyed in medieval canon law and scho- 
lastic thought; in so doing, he clearly distanced himself from his colleague 
Francisco de Vitoria (1492/93-1546), who endorsed a more traditional stand- 
point.? According to Soto, Jesus's words could not be interpreted in terms of 
a binding precept, but should rather be regarded as expressing a “counsel of 
perfection" which, by its very nature, was not binding in conscience. While the 
Lord encouraged His followers to be charitable by lending out even if there was 
no hope that their charitable act would be reciprocated, He could not be said 
to have expressed a general and absolute prohibition of interest on loans.?* 


20 Juan de Lugo, De iustitia et iure (Lyon: 1848 [1642]), 25, sect. 1, par. 10; cf. Monsalve, “Late 
Spanish Doctors on Usury,’ 221. 

21 The main passages against usury are: Exodus 22:24; Leviticus 25:35-37; Deuteronomy 
23:20-21; Psalm 15:5; Ezekiel 18:8 and 22:12; and Luke 6:35. 

22  Decretal. Gregorii Ix, lib. 5, tit. 189, cap. 10. 

23 The traditional outlook of Vitoria's exposition of usury is highlighted by M? Idoya Zorroza 
and Cecilia Sabido, "La continuidad intelectual entre Vitoria y Madrigal: Lecciones sobre 
las usura,” Revista empresa y humanismo 19.1 (2016), 149—78; the authors compare Vitoria's 
views with those expressed by the biblical scholar Alfonso Fernández de Madrigal (“el 
Tostado” or “Tostatus” in Latin) (1400-1455). 

24 Soto, De iustitia et iure, lib. 6, quaest. 1, art. 1. And what about civil law? While the late 
scholastics were well aware of the fact that Roman law accepted (limited rates of) interest 
as licit, they were quick to stress that its provisions had been abrogated by canon law. On 
the other hand, they allowed civil authorities not to take legal measures against usurers 
in order to protect society against greater harm. These viewpoints were entirely in line 
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It was all the more important for late scholastic authors, therefore, to find 
a cogent natural law argumentation in favour of the prohibition of usury. This 
they developed primarily on the basis of Thomas Aquinas's discussion of lend- 
ing and usury in the Secunda secundae of his Summa theologiae (quaest. 78). 
The late scholastic construction (or perhaps rather reconstruction) of the tra- 
ditional prohibition of interest on loans was based on two premises, a norma- 
tive and a factual one. Through a strictly syllogistic deduction the prohibition 
could be derived from the principle of contractual equality. Any contract is 
equal and therefore just, if the same amount is given as is taken (maior). Any 
lender who, on the basis of the loan contract agreed upon, receives more than 
he has given violates the principle of contractual justice: by taking interest he 
commits usury (conclusio). This conclusion had to be underpinned by a ratio- 
nal analysis of the phenomenon of lending and interest-taking, providing the 
factual premise or minor of the argumentation. This premise can be summa- 
rized as follows. A loan or mutuum is basically an exchange of two sets of fungi- 
ble or consumptible goods. Fungible or consumptible goods have a fixed value 
determined entirely by their measure (wine or grain), weight (raw precious 
metals), or number (coined money). Whoever lends a fungible or consumpt- 
ible good must therefore receive in return a similar good of the same quality 
and quantity. Whoever receives from a loan more than that commits usury 
and violates the principle of contractual justice. In short, interest or usury is 
defined by the late scholastic doctors as the surplus received above the prin- 
cipal on the basis of the loan contract itself, and any such surplus necessarily 
constitutes a violation of contractual justice and therefore a transgression of 
natural law. 

The main underlying elements of this rational construction have been 
neatly summarized by Fabio Monsalve.? The prohibition pertains to con- 
sumption loans (mutua), which are strictly limited to the exchange of fungible 
or consumptible goods, goods which are considered to be consumed in the 
very act of using them. Money is such a fungible or consumptible good, essen- 
tially used in order to be exchanged and thus "spent," just as wine is basically 
used to be drunk and wheat to be eaten. As a fungible or consumptible good, 
money is regarded as a means of exchange and nothing more. In other words, 


with those expressed by their medieval predecessors. See esp. Terence P. McLaughlin, 
"The Teaching of the Canonists on Usury (XII, XIII, and XIII Centuries), Medieval Studies 
1 (1939), 81-147 (esp. 84-85), and Francisco Gómez Camacho “Introducción, in Luis 
de Molina, Tratado sobre los préstamos y la usura, ed. idem (Madrid: 1989), xiii-xxxvi 
(esp. xvii). 

25 Monsalve, "Late Spanish Doctors on Usury,’ 222-28. 
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itis fundamentally sterile: in and by itself, it cannot breed or generate profit. As 
loaned money is a fungible or consumptible good, a mutuum contract neces- 
sarily transfers the ownership of it from the lender to the borrower; the use of 
it cannot be separated from the good itself. Consequently, the risk inherent to 
the money lent, such as the risk of loss, robbery, or deterioration, also passes to 
the borrower and hence does not allow the lender to charge a surplus. Neither 
can he demand a surplus on account of the fruits which the borrower may have 
reaped by investing the loaned money. Those fruits belong to the borrower and 
to him alone.?® 

It may be worth indicating what the natural law argumentation developed 
by the Spanish scholastics does not entail. First of all, they do not explicitly 
exploit the argument, so popular in medieval scholastic theology (and other 
types of discourse), that the usurer is a thief in so far as he tries to sell time, 
a good which he does not own as it belongs entirely to God.?” Time does play 
a crucial role in the late scholastic construction of the prohibition of inter- 
est. Thus, the scholastics stress that while the borrower commits himself to 
repaying the lender an equivalent good, the latter takes upon himself the legal 
obligation not to demand such a good in return before a certain period of time 
has elapsed. However, no extra sum can be charged for the borrower's use of 
the money lent during that time, as the use of a consumptible good cannot 
be separated from the good itself. Put more abstractly: no extra sum can be 
demanded for the mere passing of time, as this is considered to be external to 
the things that happen in time.?? 

Secondly, it should be emphasized that the late scholastics do not condemn 
usury on grounds of the fact that it violates the moral obligation ensuing from 
the virtues of friendship, benevolence, or charity. As indicated above, lend- 
ing and borrowing are viewed from a contractual perspective, which is much 


26 Thomas Aquinas appears to have been the first scholastic author to equate the Roman law 
concept of fungible goods with the notion of consumptible goods. See Odd Langholm, 
The Aristotelian Analysis of Usury (Oslo: 1984) 84, and André Lapidus, "Propriété et mon- 
naie: La compréhension médiévale de l'intérét et de l'usure, Revue économique 38.6 
(1987), 1095-1110 (esp. 1099-1100). Although the assimilation was readily taken over by 
most late scholastic authors, theologians like Molina and Lessius started to question it. 
Lugo would dismiss the distinctions they tried to introduce as purely verbal and, hence, 
irrelevant. See Lugo, De iustitia et iure, 25, sect. 25, par. 1. 

27 Jacques Le Goff, Le bourse et la vie: Économie et religion au Moyen Age (Paris: 1986), ch. 3. 

28 Francisco Gómez Camacho, “Later Scholastics: Spanish Economic Thought in the XVIth 
and XVIIth centuries," in Ancient and Medieval Economic Ideas and Concepts of Social 
Justice, eds Todd Lowry and Robert P. Gordon (Leiden: 1998), 503-60 (esp. 544 and 547- 
51), and Francisco Gómez Camacho, Economía y filosofía moral: La formación del pens- 
amiento económico europeo en la Escolástica Española (Madrid: 1998), 260-64. 


USURY AND INTEREST 485 


narrower in scope than the “ethic of fraternity,” which the historian Bernardo 
Clavero and the sociologist Marcel Henaff claim to see at work in the late 
scholastic discussion of usury.?? By no means is the moral obligation to show 
charity by lending to the poor abrogated; it is rather taken for granted. Indeed, 
the late scholastics do acknowledge the fact that loans play a role in relations 
that are not only of an economic but also of a social nature — relations that 
are, at least to a certain extent, based on a logic of friendship and reciprocity. 
And that is exactly what confronts the doctors with serious problems when 
analyzing and assessing loans from a legal-contractual point of view. Indeed, 
they must determine, as precisely as possible, whether the surplus paid by the 
borrower on top of the principal received is a free, voluntary gift inspired by 
friendship or gratitude, or rather a sum which he gives against his free will as if 
it were the price of the loan due on grounds of commutative justice. 

Itis not hard to understand that the late scholastic authors were faced with 
an arduous but crucial task. It was arduous in so far as it forced them to find out 
the true intentions of the contracting parties involved which, of course, cannot 
be done in any easy or straight-forward way; but it was absolutely crucial since, 
according to the highly influential decretal Consuluit, issued by Pope Urban 
III, usury is not only, and not even primarily, to be defined as a criminal act, 
but first and foremost as a sin of the will, a wrong intention, the intention to 
receive and keep any surplus above the principal lent (usura mentalis). As the 
task which the late scholastics had to perform was so difficult and important, 
it comes as no surprise to see that they engaged in protracted debates about 
the methods and criteria to be used in order to distinguish usurious from non- 
usurious relations. Suffice it to say here that the gradual shift of attention from 
the lender's intention to the objective equality or inequality of the economic 
transaction as such eventually led them to adopt a less intransigent attitude. 
Indeed, whereas the decretal Consuluit induced medieval scholastic theolo- 
gians a priori to suspect usury whenever a lender received a surplus, this was 
no longer the case in late scholastic thinking. This tendency culminated, so 
to speak, in the exposition of the Jesuit Leonardus Lessius. Introducing the 
concept of implicit intention (which we will have to discuss more thoroughly 


29 Clavero, Antidora, and Henaff, "Religious Ethics" Their works have clearly inspired the 
interpretation of Vitoria's analysis of usury offered by María Idoya Zorroza, "Supuestos 
antropológicos en el tratamiento de la usura según Francisco de Vitoria,” Revista Cultura 
Económica 31 (2013), 19-29, and Zorroza and Sabido, “La continuidad intelectual entre 
Vitoria y Madrigal”. It can easily be inferred from their discussion, however, that Vitoria 
generally adopted a rather traditional approach still much in line with Thomist and late 
medieval viewpoints. 
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later), he bluntly states that a lender who receives a surplus but is not sure 
about the exact intention with which the borrower has given it (the latter may 
well have felt compelled to do so as if it were a price for the loan received) can 
nonetheless keep the surplus with a safe conscience, as he can be said to have 
had the implicit intention to receive that surplus “on grounds of every just title 
possible”.30 


4 “Interest”: The So-called Extrinsic Titles 


Regardless, all late scholastic theologians agreed that a surplus that can be 
proven to have been truly given by the borrower of his own free will as a token 
of his friendship or gratitude, does not constitute usury. This brings us to an 
important methodological consideration regarding the absolute prohibition 
of interest on money loans: it turns out to be highly conventional. As stated 
above, the construction of that prohibition is based on a normative and a 
factual premise. Now, its absolute character does not go any further than the 
strict terms of the definition given in the factual premise. It is quite obvious, 
however, that the scholastic definition of lending and interest-taking as pre- 
sented above does not consider the various and often diverging circumstances 
under which loan agreements can be entered into in actual practice. As eth- 
ical experts, the late scholastic doctors are obliged to find out if a particular 
loan contract involves any external circumstances that may justify the claim- 
ing and receiving of a surplus — a surplus that would not be usurious because 
it would not stem directly from the loan contract itself. The interference of 
friendship or gratitude is such an external circumstance which has to be taken 
into account. Apart from that, the doctors acknowledge some other relevant 
circumstances which justify the claiming of a non-usurious surplus or “inter- 
est" (interesse) in the Roman-legal sense of the word: the so-called extrinsic 
titles. The most common titles discussed are poena conventionalis (penalty by 
agreement, to be paid in case the borrower fails to repay the principal at the 
agreed date), damnum emergens (emergent loss or damage incurred by the 
lender by having departed from his money), lucrum cessans (cessant gain or 
loss of profit), and periculum sortis (the risk of not getting the principal paid 
back). Now, as circumstances evolve over time, the contents of the extrinsic 
titles will also change over time, as will the theologians' ethical assessment 


30 Leonard Lessius, De iustitia et iure ceterisque virtutibus cardinalibus. Editio quinta, cum 
appendice de Monte Pietatis (Antwerp: 1621 [1605 ]), lib. 2, cap. 20, dub. 6, par. 43. 
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of a specific loan contract. If anywhere, it is in the analysis and assessment of 
the so-called extrinsic titles that the late scholastic authors prove to be most 
creative, effectively managing to transform the medieval doctrine on money- 
lending and interest-taking. 

Initially, a lender could only invoke interesse on grounds of damage incurred 
when the borrower had failed to perform. Peter John Olivi (1248-1298) seems 
to have been the first scholar to accept unequivocally a broader interpreta- 
tion of damnum emergens. His viewpoints were taken over by the highly influ- 
ential theologians St. Bernardine of Siena (1380-1444) and St. Antoninus of 
Florence (1389-1459), albeit with much hesitation and not without defining 
several strict limitations.?! It was not until the 16th century that the disconnec- 
tion between damage and guilt was widely and unreservedly accepted by the 
Spanish scholastic theologians. It was an important step in so far as it enabled 
a lender to insist on being indemnified from the point when he entered into 
a contract. The argumentation which they developed is firmly based on what 
Odd Langholm has labeled "the double rule of just pricing" The rule states 
that a seller has the right to indemnify himself for the loss he suffers by selling 
a good that is of particular benefit to him but is not allowed to profit from the 
buyer's needs by driving up the price of his commodity.?? By the same token 
it can be argued that a lender is not allowed to exploit the borrower's need for 
money by charging interest or usury, although he is fully entitled to indemni- 
fying himself for the loss suffered in lending his money. Both cases prove to 
be analogous and can therefore be justified by one and the same legal rule or 
principle. Indeed, like cases are to be decided alike.33 

It is quite clear, of course, that money not only enables a businessman to 
avoid damage or loss, but also to make a profit. By lending his money, the 
lender gives up the advantages of keeping it for himself and investing it in a 
lucrative business, and for doing so he seems to be entitled to demanding com- 
pensation (interesse). “Loss of profit" or "cessant gain" (lucrum cessans) is an 
opportunity cost which Thomas Aquinas rejected on grounds of the argument 
that one does not yet possess the profit one hopes to make and that one is 
unable to sell what one does not yet possess (Thomas Aquinas, St [1888-1906], 
quaest. 78, art. 2, ad 1). In another passage on just buying and selling, however, 


31  JohnT.Noonan,]Jr. The Scholastic Analysis of Usury (Cambridge: 1957) 126-28; Langholm, 
Economics in the Medieval Schools, 370. 

32 Langholm, The Aristotelian Analysis of Usury, 46-48; Langholm, Economics in the Medieval 
Schools, 232—34. 

33 Albert R. Jonsen and Stephen E. Toulmin, The Abuse of Casuistry: A History of Moral 
Reasoning (Berkeley: 1988), 252-53. 
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Aquinas seems to have accepted the title on principle at least in cases of undue 
delay - a standpoint perfectly in line with Roman law.** It was not until the late 
Middle Ages that the title gradually won ground: it was accepted not only in 
cases of delay but also in cases of compulsion: a lender was entitled to receiv- 
ing compensation when force or fraud by the other party had made him lend 
his money. An even broader standpoint was taken by Bernardine of Siena and 
Antoninus of Florence. Carefully but clearly, they stated that a lender can make 
an agreement about "cessant gain" when concluding a loan contract, whenever 
he lends money at another's request out of charity.?5 

This position was based on a clear distinction between voluntary and invol- 
untary loans. A person who lends voluntarily cannot charge compensation as 
he has suffered no wrong but has only himself to blame for his loss of profit. 
However, the notion of "involuntariness" can be interpreted in a somewhat 
broader way. Indeed, a person who lends money at another's request can be 
said to be forced or compelled by him, as a fellow man's need imposes heavy 
social and moral obligations. By contrast, someone who offers a loan on his 
own initiative by definition acts voluntarily. When such a voluntary lender 
receives compensation for "cessant gain” he indemnifies himself against 
a loss for which he himself, rather than the borrower, has been responsible. 
Moreover, he can rightly be suspected of acting with usurious intent. For it is 
conceivable that he spontaneously offers a loan precisely because he intends 
to profit from the loan by invoking the title *cessant gain” According to all late 
medieval theologians, such a usurious intention always invalidates the title.36 

In late scholastic thought, this logic was gradually dismissed. The distinc- 
tion between voluntary and involuntary was abandoned, the subjective cri- 
terion of intention replaced with the more objective criterion of equality in 
exchange.?" The first step in the breakdown of the traditional standpoint was 


34 Thomas Aquinas, Summa Theologiae, quaest. 78, art. 2, ad 1 and quaest. 62. Cp. Lapidus, 
"Propriété et monnaie," 1105; Langholm, Economics in the Medieval Schools, 245—46. The 
apparent contradiction in Aquinas's Summa caused serious problems of interpretation in 
late scholastic moral theology. Juan de Lugo, for one, readily admitted that Aquinas's text 
was difficult to explain, a viewpoint which he corroborated by drawing a long list of like- 
minded theologians. See Lugo, De iustitia et iure, 25, sect. 6, par. 87. 

35 Noonan, The Scholastic Analysis, 126-28. 

36 Noonan, The Scholastic Analysis, 124-25. 

37 It should be stressed that this shift applies to the late scholastic analysis of the lender's 
position; as far as the borrower is concerned, the theologians continue to insist on the 
need of paying voluntarily an extra sum above the capital he has borrowed. See Monsalve, 
"Late Spanish Doctors on Usury,” 228-30, who nuances the views expressed by Odd 
Langholm, The Legacy of Scholasticism in Economic Thought: Antecedents of Choice and 
Power (Cambridge-New York: 1998), 74-76. 
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probably taken by the German theologian Conrad Summenhart (1455-1502).38 
But the next, and decisive, step was taken by Doctor Navarrus. He bluntly stated 
that the criterion of intention was completely irrelevant: whether one lends at 
another's request or offers a loan spontaneously has no impact whatsoever on 
the equality that must be observed in contractual dealings. The double rule of 
just pricing requires a lender to be compensated for cessant gain, no matter 
how voluntary or involuntary his loan is. For money is the instrument which 
a businessman uses in order to make a profit. Just as a craftsman is entitled 
to compensation for loss of profit because he loans the tools of his trade, so 
is the businessman entitled to compensation for the loss of profit which he 
has to endure by lending his money.?? While this viewpoint ran counter to the 
more traditional stance taken by Soto,*?° it nonetheless became the standard 
opinion in late scholastic thought and was repeated time and again by later 
generations of theologians. They allowed a lender to conclude a loan contract 
with the intention of making a profit by invoking the title “cessant gain” As a 
consequence, "cessant" gain became a perfectly acceptable means of making 
profit from a loan and the traditional meaning of interesse as compensation or 
indemnity gradually made place for a new meaning - that of legitimate profit 
from a loan.“ 

As indicated above, in late scholastic economic and ethical thought, the 
titles damnum emergens and lucrum cessans indicated relevant external cir- 
cumstances. If anything, they made explicit the limiting conditions that had 
remained unspecified in the scholastic definition of lending and interest-tak- 
ing: “A lender is not allowed to receive a surplus above the principal lent, unless 
he has suffered damages or lost profits for which he wishes to be indemni- 
fied.” However fixed and immutable the prohibition of interest on loans may 
have been, it was nonetheless a conditional prohibition; it obtained in many, 
but not in all cases. It is important to observe here that damnum emergens 
did not have any repercussions on the definition of lending: it left the scho- 
lastic doctrine intact. But this was not the case with lucrum cessans, which 


38 Noonan, The Scholastic Analysis, 251-52. 

39  Navarrus, Enchiridion sive manuale confessariorum et poenitentium (Antwerp: 1601 [1573]), 
cap. 17, par. 212; cf. Muñoz de Juana R., Moral y economía, 249—54. 

40 Soto, De iustitia et iure, lib. 6, quaest. 1, art. 3, concl. 1; cf. José Barrientos García, "El pens- 
amiento económico en la perspectiva filosófico-teológica, in Elpensamiento económico en 
la Escuela de Salamanca: Una visión multidisciplinar, eds Ricardo Robledo and Francisco 
Gómez Camacho (Salamanca: 1998), 93-121 (esp. 159-310); Muñoz de Juana R., Moral y 
economía, 242; Garrán Martínez, "El prestamo con interes y la usura en el pensamiento de 
Domingo de Soto,’ 64-67. 

41 Noonan, The Scholastic Analysis, 259-60; cf. Gordon, Economic Analysis, 249-50. 
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enervated the core of scholastic doctrine on lending and interest-taking. As 
we have seen, the prohibition of interest was based on a concept of lending 
defined as an exchange of fungible or consumptible goods. The acceptance of 
the title “cessant gain," however, was an admission that, at least under certain 
conditions, money is to be considered as capital and therefore can no longer be 
described exclusively in terms of fungible or consumptible goods. The conse- 
quences are obvious: while the prohibition of interest still obtained in general, 
its very basis — the definition of lending — was no longer universally valid. For 
one thing, the older definition did not apply to loan contracts concluded in 
a commercial context, having capital, rather than fungible or consumptible 
goods, as their object. It is safe to conclude, then, that the meaning and purport 
of the prohibition of interest on money loans was deeply affected by the intro- 
duction and subsequent broad acceptance of the extrinsic title "cessant gain” 
According to form, the prohibition of interest remained valid, but its substance 
or content radically changed.*? 


5 Implicit Intention and the Generalization of Interest-Taking 


Although lucrum cessans was widely accepted in late scholastic thought, its 
application remained subject to a number of strict conditions which in due 
course were relaxed or abolished — a process which contributed significantly 
to the generalization of interest-taking on money loans. No other theologians 
went as far in this as the Jesuits Luis de Molina and Leonardus Lessius.* Despite 
the steps they took to broaden the field of application of the title, it is quite 
clear that they were still far removed from conceptualizing interest as a price 
for loaned money which can be charged, as it were, automatically, without fur- 
ther reflection or justification. For even though they allowed businessmen to 
demand an extra sum for the profit they expected to make from the money 
they were lending, those businessmen were still obliged, at least in principle, 
to justify this surplus, first of all by explicitly referring to a specific title or legal 
cause for charging it and, secondly, by calculating in each single case, however 


42 Toon Van Houdt, “Tradition and Renewal in Late Scholastic Economic Thought: The 
Case of Leonardus Lessius (1554-1623), Journal of Medieval and Early Modern Studies 28.1 
(1998), 51-73; Monsalve, “Late Spanish Doctors on Usury, 224-26. 

43 Toon Van Houdt, “Implicit Intention and the Conceptual Shift from interesse to interest. 
An Underestimated Chapter from the History of Scholastic Economic Thought," Lias. 
Sources and Documents Relating to the Early Modern History of Ideas 33.1 (2006), 37-57 
(esp. 48-51). 
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roughly, their particular profit expectations. To replace this individual calcula- 
tion of expected loss of profit by a general market price for loaned money was, 
of course, a momentous step in the history of economic thought at large, and 
in the history of the concept of interest, more particularly. This step was taken 
for the first time by Lessius when he applied the scholastic concept of implicit 
intention to the field of money loans. 

According to the medieval scholastics, a lender was always obliged to enter 
into a new compact about the surplus he wanted to receive under a specific title 
or legal cause. In other words, the title had to be made explicit in every single 
loan contract. The Spanish Jesuit theologian Gregorio de Valencia (1549-1603) 
relaxed this condition by stating that in order to make a profit in a licit manner, 
the lender had to have the intention of receiving a surplus for his loan under 
any just title available. Valentia was of the opinion that this general intention 
had to be made explicit. According to Lessius, by contrast, this general inten- 
tion could remain implicit. This was especially the case for businessmen active 
on the Antwerp Bourse.** 

The application of the concept of implicit intention to money loans led to 
an important simplification. It allowed a lender to limit himself to stipulating, 
in each case, that he wanted to make a profit “by every good means he could” 
In other words, he was released from the burdensome task of examining time 
and again the particular just titles he depended upon to justify the surplus 
he was claiming. At the same time the concept led to a generalization of the 
title “cessant gain”: especially in a well-developed economic context like the 
Antwerp Bourse the title was supposed to be present at all times, even if it was 
not explicitly referred to in the business contracts. Even though it could not 
be proven that a merchant automatically suffered some actual loss of profit 
by lending his money, it could still be maintained that he lost the opportunity 
to make a profit by investing his money in alternative business ventures. Since 
such a loss of opportunity was enough to claim a compensation for lucrum ces- 
sans and since such a claim could almost always be made by a merchant active 
on the market where profit opportunities were constantly arising, the explicit 
indication of the title “cessant gain” might as well be dropped.*° 

The application of the concept of implicit intention released the lender 
from the obligation to calculate each time the exact surplus he could take 
on the basis of a specific extrinsic title available to him; it does not, however, 


44 Gregorio de Valencia, Commentariorum theologicorum tomus 3 (Ingolstadt: 1595), 5, 
quaest. 25, dub. 3; Lessius, De iustitia et iure, lib. 2, cap. 20, dub. 12, par. 106-108. 

45 Van Houdt, “Implicit Intention and the Conceptual Shift from interesse to interest,” 53-54; 
cf. Noonan, The Scholastic Analysis, 279-80. 
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release him from the obligation to enter into a just contract and, as a conse- 
quence, to take a fair surplus above the capital lent, no less and certainly no 
more. The solution to this problem was offered by Lessius: the individual cal- 
culation of losses and risks should be replaced by the setting of a market or 
Bourse price for lack of money (carentia pecuniae). The new title introduced 
by Lessius was based on the principle that “present money” is worth more than 
"absent money" This idea had already been well established in late scholastic 
economic thought. It was formulated by, among others, Luis de Molina in his 
discussion of annuities (census) and bills of exchange (cambia).* Parting with 
money for a certain length of time is a burden that has a specific pecuniary 
value. The longer one is prepared to give up one's money the greater the sum 
that can be demanded, for the longer one lacks one's money, the greater is the 
number of missed opportunities for profit and the more risks increase. This 
is why exchangers charge more for parting with their money for five months 
than they do for four, and more for four months than they do for three. In short, 
money is considered a commodity that can be traded on the market against 
a well-defined price — a price that indicates the “time value” of money, dif- 
ferentiating the values of "present money" and "absent money" Lessius was 
the first late scholastic theologian to apply this line of thought to the domain 
of lending.*” This has far-reaching consequences. Indeed, henceforth interest 
turns out to be nothing else than the price for loaned money, a price which is to 
be established by all market participants together. Consequently, lending and 
interest-taking cease to be phenomena strictly confined to a contractual rela- 
tionship between two individual parties; they become collective phenomena 
instead, closely tied to the broader institutional context of a well-established 
financial market.*8 

The introduction of the new title “lack of money” concluded and under- 
mined the scholastic doctrine of moneylending and interest-taking at the 
same time. On the one hand, it resolved a serious tension that had arisen in the 
scholastic doctrine by applying the concept of implicit intention. On the other 
hand, it made the prohibition of interest-taking on a loan and, concomitantly, 


46 Molina, De iustitia et iure, 404. 

47 Lessius, De iustitia et iure, lib. 2, cap. 20, dub. 14. 

48 While this position undeniably entails a certain "depersonalization" or “objectivization” 
of the economy (see Langholm, The Legacy of Scholasticism, 99, and Gordon, Economic 
Analysis, 270, respectively), it does not necessarily imply a radical abolition of the moral 
responsibility of economic agents; for Lessius, the market price for loaned money was not 
justa liberal market price. See further Toon Van Houdt, “ Lack of money’: A reappraisal of 
Lessius’ contribution to the scholastic analysis of money-lending and interest-taking,’ The 
European Journal of the History of Economic Thought 53 (1998), 1-35. 
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the already blurred distinction between direct profit from a loan (usura) and 
indirect profit from a loan (interesse) completely meaningless: in a well-devel- 
oped economic context such as the Antwerp Bourse, any lender could charge 
interest from the borrower for the use of his or her money, the level of which 
was to be determined by a common estimate on the market. While some late 
scholastic doctors confirmed that Lessius had expressed a standpoint that 
was probable and, hence, could safely be adopted in actual practice, others 
remained skeptical, if not utterly dismissive. This was notably the case with 
Juan de Lugo who, following the lead of Molina, argued at length that the accep- 
tance of the new title would effectively destroy traditional scholastic teaching. 
From a strictly logical point of view, he was of course absolutely right.*? 


6 Conclusion 


Faced with a rapidly changing economic world in which ever new and ever 
more complex financial institutions and contracts saw the light, late scholastic 
doctors were compelled to reconsider the traditional scholastic doctrine on 
money-lending and interest-taking, as it had been handed down to them by 
Thomas Aquinas, their main ethical compass, and other medieval theologians 
and canonists. In so doing, they primarily sought to alleviate the troubled con- 
sciences of both the faithful and their confessors by adopting a fairly narrow 
legal approach and by determining as carefully as possible the limits of contrac- 
tual freedom and obligation. In order to discern licit and illicit dealings, usuri- 
ous and non-usurious contracts, the late scholastics stuck firmly to the natural 
law principle of equality in exchange. That is, however, a principle which they 
did not apply in an abstract manner, but rather used and interpreted with a 
keen eye to the concrete circumstances surrounding the loan contracts which 
they had to analyze and assess. It is precisely through constant interpretation 
of natural law precepts in light of ever-changing circumstances that the late 
scholastic authors were able to renew traditional teaching, expand the field of 
application of the so-called extrinsic titles and, ultimately, even introduce an 
entirely new one. 

It is quite natural, and therefore rather tempting, to view the late scho- 
lastics' intellectual labours exclusively or primarily in terms of accommo- 
dation. Accommodation may well have been the outcome, perhaps even 


49 Lugo, De iustitia et iure, 25, sect. 3; Molina, De iustitia et iure, 308, par. 11. Cf. Monsalve, 
"Late Spanish Doctors on Usury,” 232. 
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the intended goal, of the late scholastics' work. However, we hope to have 
demonstrated that they were not dishonest opportunists willing to bend 
their principles to the requirements of expediency, as Raymond de Roover 
somewhat disdainfully contended.5? In further developing the scholastic 
doctrine on money-lending and interest-taking, the Spanish doctors upheld 
high moral and intellectual standards; whether strict or lenient, conservative 
or innovative, their viewpoints were invariably based on rigorous application 
of strict methodological rules and procedures. It is nonetheless quite obvious 
that such rigorous application did not prevent the scholastic paradigm from 
being transformed, gradually but irreversibly, into something their medie- 
val predecessors in all likelihood would hardly have recognized, let alone 
approved of.5! 
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CHAPTER 19 
Just Pricing 


Alejandro Antonio Chafuen 


The Spanish scholastics constitute the most important sub-group of late scho- 
lastic scholars analyzing economic topics.! Their just price analysis was at the 
core of their economic teachings. Like their predecessors, the Spanish scholas- 
tics analysed price and value in order to understand the moral conditions for 
just prices and fair exchanges. Yet their writings also feature several elements 
of modern value and price theory, such as the idea that prices are the value of 
goods expressed in monetary terms.? In fact, these late medieval thinkers con- 
structed price and value theories which are still valid today. 

Value and price are essential concepts in modern economic science, too, and 
the Spanish scholastic contribution to economic theory has sometimes been 
classified according to how its representatives understood these concepts. To 
give these authors their due, it is important to understand their precursors. 
The concept of utility as a foundation of economic value appeared early in 
Western thought. The Spanish scholastics were familiar with Aristotelian 
teachings. Since Aristotle's terminology is subject to two possible translations, 
his comments on the foundation of economic value are the source of two inter- 
pretations. In the Nicomachean Ethics, he used the Greek word chreia, which 
was usually translated into Latin as indigentia (need), although it can also be 
translated as utilitas (use).? The Spanish scholastics used the first translation, 
indicating that the price of goods does not depend on their nature but on the 
extent to which they serve the needs of mankind. Aristotle wrote that want 
is the cause and measure of human commerce. If no one needs the goods or 
labor of his fellows, men would cease to exchange their products.^ 


1 Theauthor acknowledges the editing work of Joshua Gregor, at the Acton Institute, in Grand 
Rapids, Michigan. 

2 León Gómez Rivas, “La teoría del valor en la escuela de Salamanca," in Modernidad de España: 
apertura Europea e integración Atlántica, ed. Antonio-Miguel Bernal (Madrid: 2017), 321-344. 
The paper includes an appendix with relevant passages of Spanish scholastic authors on 
prices. 

3 Aristotle, Nicomachean Ethics, lib. 5, cap. 5, §10-13 (133a 26-28), English translation by 
H. Rackham (London: 1947), 285. 

4 Aristotle, Nicomachean Ethics, 285. 
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St. Augustine (354-430) titled one chapter of his City of God “The Distinctions 
Among Created Things and Their Different Ranking by the Scales of Utility and 
Logic." His remarks, especially the following passage, served as another starting 
point for scholastic investigation: 


Now among those things which exist in any mode of being and are dis- 
tinct from God who made them, living things are ranked above inani- 
mate objects; those which have the power of reproduction, or even the 
urge toward it, are superior to those who lack that impulse. Among living 
things, the sentient rank above the insensitive, and animals above trees. 
Among the sentient, the intelligent take precedence over the unthinking, 
men over cattle. Among the intelligent, immortal beings are higher than 
mortals, angels being higher than men. And this is the scale according to 
the order of nature, but there is another gradation, which employs utility 
as the criterion of value. On this other scale we would put some inani- 
mate things above some creatures of sense — so much so that if we had 
the power, we should be ready to remove these creatures from the world 
of nature whether in ignorance of the place they occupy in it, or, though 
knowing that, still subordinating them to our own convenience. For 
instance, would not anyone prefer to have food in his house rather than 
fleas? There is nothing surprising in this, for we find the same criterion 
operating in the value we place on human beings, for all the undoubted 
worth of a human creature. A higher price is often paid for a horse than 
for a slave, for a jewel than for a maidservant.5 


St. Thomas Aquinas (1225-1274) developed the scholastic teachings on eco- 
nomic value further, with reference to St. Augustine. Based on his ideas, the 
late scholastics reasoned that the value we place on goods depends on the util- 
ity we derive from them. The Spanish scholastics were no different and contin- 
ued to develop a more thorough analysis of prices. Since our needs and desires 
are subjective, utility is subjective as well. In their discourses on value, St. 
Albert the Great (ca. 1200-1280) and later St. Thomas included the element of 
"common estimation" (which was already present in the writings of the Roman 
jurist Paulus) as essential to market prices.® 


5 Saint Augustine, City of God (London: 1972), lib. 11, cap. 16, 447. 

6 Corpus iuris civilis, ed. Krueger-Mommsen (Berlin: 1928), Ad legem falcidiam, Digests, XXXV, 
2, 63, 556, quoted in Bernard W. Dempsey, “Just Price in a Functional Economy” American 
Economic Review 25 (1953), 473-74 
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Peter John Olivi (1248-1298), a Franciscan, was the first author whose works 
are mentioned as distinguishing objective and subjective utility in relation to 
scarcity. Due to suspicion of heresy, many of his writings were destroyed, but 
several scholars have recovered them and are bringing them back to life.” One 
of the few copies of his work that survived censorship bears the handwritten 
marginal comments of St. Bernardine of Siena (1380-1444).8 In his own trea- 
tise, St. Bernardine stated that: 


Things have two values: One is natural [objective] and one is based on 
use [mostly dependent on subjective utility]. Saleable goods are valued 
in the latter. And this use value [or value in use] can be considered from 
three perspectives: virtuositas (objective value in use), raritas (scarcity), 
complacibilitas (desirability).? 


St. Bernardine's explanation of the influence of scarcity on prices resolves the 
paradox of value. He wrote that water is usually cheap where it is abundant. 
But it can happen that, on a mountain or in another place, water is scarce, not 
abundant. It may well happen that water is more highly esteemed than gold, 
because gold is more abundant in this place than water. Virtuositas, of a horse 
for example, would be its health, age, strength, and speed. Complacibilitas was 
usually defined as similiar to common estimation. The scholastics believed 
that the pleasure that people derive from different goods is subjective and 
arises from variable human opinion, so that “different people esteem goods 
differently"! 

What counts in determining prices, they avowed, is not particular com- 
placibilitas but common complacibilitas. St. Antoninus (1389-1459) had basi- 
cally the same theory of value.!? For other goods with many buyers and sellers, 
the guide was common estimation. Only when considering the price of luxury 
goods, like a painting, would the just price be settled by the individual buyer 


7 One of these scholars is Giovanni Patriarca, who touches upon Olivi in “Die spátscho- 
lastische Methodik und die Dialektik der Naturbeherrschung,” in Raccolta di Saggi in 
Onore di Marco Arosio, eds Marco Martorana, Rafael Pascual, and Veronica Regoli, vol. 11 
(Rome: 2015), 339-381. His papers fully focused on Olivi are forthcoming. 


8 Raymond De Roover, San Bernardino of Siena and Sant' Antonino of Florence:The Two 
Great Thinkers of the Middle Ages (Cambridge, Mass.: 1967). 

9 Saint Bernardine of Siena, Opera omnia (Venice: 1591), lib. 2, Sermon 35, cap. 1, 335. 

io Ibid. 

11 Ibid. 


12 An English translation of Antoninus's writings on value appears in Dempsey, “Just Price in 
a Functional Economy, 484-85. 
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and seller, but even in this case always obeying the principle of volenti non 
fit injuria, “to a willing person, injury is not done,” and excluding fraud and 
relevant ignorance from some of the parties. This principle has a long history. 
The Roman jurist Ulpian (ca. 170-223) phrased it as Nulla iniuria est, que in 
volentem fiat ("There is no injury for one who wants it"). In the case of justice in 
prices, the principle states that if someone willingly pays a price for a product, 
property, or service where there is a risk he might suffer some harm or loss, he 
does not have a legitimate claim against the other party. 

Francisco de Vitoria (1483-1546), commonly considered the "founding 
father" of the ‘School of Salamanca’, was very well acquainted with Antoninus's 
Summa theologiae moralis. Vitoria and later Spanish scholastic authors built 
on their predecessors, in the case of Vitoria also Conrad Summenhart (ca. 
1450-1502), Sylvester of Priero (ca. 1456-1523), and Cajetan (1469-1534). These 
authors shared similar points of view concerning the theory of value.!3 

Notably, Cajetan's price theory is infused with subjective elements. He 
defines just price as one commonly paid "in a certain place and in a certain way 
of selling (for instance, in a public auction or through middlemen).”* He con- 
cluded that if a house that is valued at four thousand is sold for one thousand, 
^We say that the just price is one thousand as today no buyer was prepared 
to pay more."5 Sylvester analysed estimation in more detail,'* and Conrad 
Summenhart included virtuositas, raritas, and complacibilitas in his analysis. 

Among the authors already mentioned, Conrad Summenhart was the most 
thorough, offering a long list of factors that influence prices. He listed: 


— The abundance or superabundance of merchandise. 

— Accidental phenomena (such as plagues). 

— The ability and capacity (competence) of producers. 

— The usefulness of the good (whether it can be used to produce other 
goods and how easy it is to transport). 

— The poverty of the region where the good is produced. 

— Scarcity (raritas) (He pointed out that scarcity could cause variation 
in the prices of goods of the same nature or “nobility.”) 


13 José Barrientos García recently tracked the references to previous and contemporary 
authors in most of the Spanish scholastics; see his Repertorio de moral económica (1536- 
1670): La Escuela de Salamanca y su proyección (Pamplona: 2011). 

14 Cajetan, Commentarium in Summam theologicam S. Thomae (Lyon: 1568), qu. 77, 264. 

15 Cajetan, Commentarium in Summam theologicam, 265. 

16 Sylvester, Summa summarum quae Silvestrina dicitur, lib. 1, s.v. "Estimatio" (Bologna: 1514), 
50. 
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- Complacibilitas (The desire for the good or the degree of pleasure that 
one can derive from the good.)!” 
— The counsel of righteous men. 


Conrad also presented the idea that there is a range in the just price of a good 
and that things are worth as much as they can be licitly sold for.! 

The just price theory of the Spanish scholastics was consistent with their 
value theory and followed Summenhart. The scholastic definition of just price 
was “the price determined or established by common estimation in the mar- 
ket”! This definition had lasting influence. The Spanish scholastics also con- 
sidered that a price set by authorities, if it followed all the conditions required 
for a just law, was a just price. 

According to Francisco de Vitoria, 


wherever there is a marketable good for which there are many buyers and 
sellers, neither the nature of the good nor the price for which it was bought, 
that is to say, how expensive it was, nor the toil and trouble it was to get it 
should be taken into account. When Peter sells wheat, the buyer need not 
consider the money Peter spent nor his work but, rather, the common esti- 
mation of how much wheat is worth. If, according to common estimation, 
the bushel of wheat is worth four silver pieces and somebody buys it for 
three, this would constitute an injustice to the seller because the common 
estimation of a bushel of wheat is four silver pieces. In the same way, if that 
seller were to sell at a higher price, taking into account his expenses and his 
work, he would be selling unjustly, because he should sell it according to the 
common estimation of the market. About this topic you can read Conradus, 
in his treatise Contractibus, qu. 56, conc. 1and 2, where he formulates fifteen 
considerations that can be used to deduce the just price and just value of a 
good. But he also agrees that these considerations are valid and useful before 
the price of the good is established by the common estimation of men, 
because once the price is established in this way, it should be respected.?° 


Vitoria repeated St. Augustine's and St. Thomas Aquinas's arguments concern- 
ing the value of animate things (which are higher in nature and lower in price) 


17 Conrad Summenhart, De contractibus (Haguenau: 1515), tract. III, qu. LVI. 

18 Ibid. 

19 Saint Bernardine, Opera omnia, lib. 2, Sermon 33, 319: "Secundum aestimationem fori 
ocurrentis, secundum quid tunc res, quae venditur, in loco illo communiter valere potest." 

20 Francisco de Vitoria, De justitia (Madrid: 1934-1936), lib. 2, qu. 77, art. 1, 17-18. 
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and inanimate things (lower in nature and sometimes higher in price). Stating 
that “when there are many buyers and sellers you must not take into consider- 
ation the nature of the thing, nor its cost,’ he added that “one must sell accord- 
ing to common estimation in the marketplace, at the market price [a cómo vale 
en la plaza]? Vitoria also applied this rule to goods that have many buyers and 
sellers, explaining that, in this case, the just price is the one resulting from “the 
common estimation of men excluding frauds and deceits.” He specified that 
wheat, wine, and cloth must be priced in this fashion. 

In his book on contracts and restitution, published posthumously in 1546, 
Juan de Medina (1489-1545) described three subjects in any market transac- 
tion: the buyer, the seller, and the good or service in question. The expenses, 
risks, and labor to produce and bring a good to market are relevant for the 
seller. For the buyer, the relevant elements are estimation or appreciation (com- 
placibilitas), the abundance or scarcity of other buyers, and utility. Regarding 
the goods, the relevant factors are also their scarcity, their fruitfulness or steril- 
ity — in case they are a factor of production, such as a tree or land — and their 
inherent quality to satisfy the need sought. 

Medina acknowledges that given the many factors that influence prices, 
when "public authorities, the prince or the city impose a price, they might fix it 
too high or too low, due to the rejection or favor on the part of the sellers, or for 
the petitions and requests; and for many other causes and or ways, there is no 
doubt that the governors and principals might be corrupted"?! 

Borrowing some ideas from Conrad Summenhart’s De contractibus, Diego 
de Covarrubias (1512-1577) declared that what must prevail in the establish- 
ment of just price is not the nature of the thing but human estimation alone, 
even if this estimation is foolish:?? 


The value of an article does not depend on its essential nature but on the 
estimation of men, even if that estimation be foolish. Thus, in the Indies, 
wheat is dearer than in Spain because men esteem it more highly, though 
the nature of the wheat is the same in both places.?3 


Luis de Molina (1535-1600) composed one of the best summaries of Spanish 
scholastic just price theory: 


21 Juan de Medina, Codex de restitutione et contractibus (Alcalá: 1546), fol. 97. 
22 Diego de Covarrubias y Leyva, Opera omnia (Salamanca: 1577), lib. 1, cap. 11. 
23 Marjorie Grice-Hutchinson, Early Economic Thought in Spain, 1177-1740 (London: 1975), 100. 
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In the first place, it should be observed that a price is considered just or 
unjust not because of the nature of the things themselves - this would 
lead us to value them according to their nobility or perfection — but due 
to their ability to serve human utility. Because this is the way in which 
they are appreciated by men, they therefore command a price in the mar- 
ket and in exchanges. Moreover, this is the end for which God gave things 
to man, and with that same end, men divided among them the domain 
of all things, even though they belonged to everybody at the moment of 
their creation. What we have just described explains why rats, which, 
according to their nature, are nobler than wheat, are not esteemed or 
appreciated by men. The reason is that they are of no utility whatsoever. 
This also explains why a house can be justly sold at a higher price than 
a horse and even a slave, even though the horse and the slave are, by 
nature, much nobler than the house.2* 


Molina's writings clearly reflect Augustinian reasoning. St. Augustine's theory 


could be interpreted as meaning that goods should be valued according to 


their objective utility to satisfy human needs (rats, for instance, would be of 


no value for men because, in essence, they are useless). If Molina's description 


had ended here, it would still be possible to argue that he had an objective 


theory of value. In the next paragraph, however, he explained that whenever 


he spoke of utility, he was specifying subjective utility: 


24 
25 


In the second place, we should observe that the just price of goods is not 
fixed according to the utility given to them by man, as if, caeteris paribus, 
the nature and the need of the use given to them determined the quan- 
tity of price ... it depends on the relative appreciation which each man 
has for the use of the good. This explains why the just price of a pearl, 
which can be used only to decorate, is higher than the just price of a great 
quantity of grain, wine, meat, bread, or horses, even if the utility of these 
things (which are also nobler in nature) is more convenient and superior 
to the use of a pearl. That is why we can conclude that the just price for 
a pearl depends on the fact that some men wanted to grant it value as an 
object of decoration.?* In the case of pearls, It is evident that the price 
that is just for them comes neither from the nature of these things nor 


Luis de Molina, La teoría del justo precio (Madrid: 1981), 167-68. 
Molina, Teoría del justo precio, 168. 
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their utility but from the fact that the Japanese took a liking to them and 
esteemed them in that way.?6 


Juan de Lugo (1583-1660), another Jesuit, specified that even when human 


estimation seems ill-founded, it remains valid: 


Price fluctuates not because of the intrinsic and substantial perfection 
of the articles — since mice are more perfect than corn, and yet are worth 
less — but on account of their utility in respect of human need, and then 
only on account of estimation; for jewels are much less useful than corn 
in the house and yet their price is much higher. And we must take into 
account not only the estimation of prudent men but also of the impru- 
dent, if they are sufficiently numerous in a place. This is why our glass 
trinkets are in Ethiopia justly exchanged for gold, because they are com- 
monly more esteemed there. And among the Japanese, old objects made 
of iron and pottery, which are worth nothing to us, fetch a high price 
because of their antiquity. Communal estimation, even when foolish, 
raises the natural price of goods, since price is derived from estimation. 
The natural price is raised by abundance of buyers and money and low- 
ered by the contrary factors.?7 


Explaining the relationship between human estimation and the value of things, 


Juan de Medina stated that the higher the esteem, caeteris paribus, the higher 


the value of the thing and vice versa.?® In the same light, Francisco García 
(1641-1685) determined that although the quality of the good influences the 
price, we should not confuse value with quality: 


This is manifest because we see variations in the prices of things which 
do not vary in quality: Consider the example of a book. For one, it is of 
great value and price; for another, it is of low value and for others, its 
value is nil. And the same thing happens with all products.?9 


The Spanish scholastics held that prices necessarily reflected human opin- 


ion because each person appreciates and esteems things in conformity with 


26 
27 
28 
29 


Molina, Teoría del justo precio, 182. 

Quoted by Grice-Hutchinson, Early Economic Thought, 101-2. 

Medina, De restitutione et contractibus (1546), 102. 

Francisco García, Tratado utilíssimo y muy general de todos los contratos quantos en los 
negocios humanos se suelen ofrecer (Valencia: 1583), 183. 
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their view of their utility for human service. The Dominican Francisco García 
(1525-1585) defined the quality of a good as “something intrinsic to the thing,” 
while declaring that price “is extrinsic and depends on human esteem and 
judgment”3% His point is that “human opinion determines prices entirely.”31 
These passages are clear and unambiguous. For the Spanish scholastics, value 
in exchange depends on value in use. Nonetheless, this value in use is not an 
objective quality. The Spanish scholastics found no objective way to establish 
the exact level of the just price, since utility is more closely related to the mood 
and preference of the consumer (complacibilitas) than to the inherent capacity 
of the good to satisfy human wants (virtuositas). The scholastic utility theory of 
value acknowledged subjectivity, and thus prefigured late 19h-century econo- 
mists who claimed to have 'discovered' the subjective theory of value. 


1 Price Control and Legal Price 


One of the principles shared by most Spanish scholastics was that “so long as 
the transaction is legal, things are worth what they can be sold for" They also 
agreed that proper authorities could control prices and place a legal price on 
some products, particularly in the case of a monopoly or when there were few 
buyers and sellers for a “very necessary good.”32 

But when this price did not take into consideration basic realities such as 
scarcity or costs, several argued that arbitrary price-fixing would do more harm 
than good. Raymond De Roover summarized their point of view as follows: 


Later Scholastics insisted that the just price was set by the community. 
This could be done in two ways: either by the chaffering of the market or 
by public decree. The latter was the legal price as opposed to “the natural 
price,” which was determined by “common estimation," that is, by market 
valuation.33 


The Spanish schoolmen specified that the legal price should be similar to the 
market price. The just natural price must be established by common estima- 
tion in the absence of fraud, force, or monopolies. Both legal prices and natural 


30 García, Tratado utilíssimo, 183. 

31 Garcia, Tratado utilissimo, 188-89. 

32 Vitoria, De justitia, lib. 2, qu. 77, art. 1, 120. 

33 Raymond De Roover, "Scholastic Economics,” in New Catholic Encyclopedia, vol. 5 (1967), 
65-69 (68). 
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prices thus derive from the just price. They diagrammed this conclusion as 
follows: 


Legal Price 
LE (price fixed by authority) 
Just Price 


(similar to equilibrium 


market price) nn 


FIGURE 19.1 Spanish scholastic theory of just price 


Natural Price 
(common estimation price) 


They recognized nonetheless that it is impossible to specify a single, natu- 
ral, just price. Moralists may assign the qualification just to an entire range of 
prices. From the legal point of view, the schoolmen considered this range to be 
very wide, though from the moral point of view it was more restricted. They 
stated that while it was legal for the seller to charge 50 per cent more than the 
average just price, it was also legal for the buyer to pay less than 50 per cent of 
the average price. 

Let us assume a just price of ten for a certain good. From the legal point of 
view, the maximum price would be fifteen and the minimum, five. From the 
moral point of view, the price might be eleven (the maximum price), ten (the 
medium price) and nine (the minimum price): 


Just price from a moral point of view Just price from a legal point of view 


Maximum price: 1 Maximum price: 15 
Medium price: 10 Medium price: 10 
Minimum price: 9 Minimum price: 5 


Juan de Lugo noted that, in the light of differing circumstances and contribut- 
ing factors, the majority of the doctors agree that "it is impossible to establish 
a rule.”34 

As I wrote above, the Spanish scholastics never questioned the right of the 
public authorities to set a “fair” price,?? but they often questioned the conve- 
nience of such price-fixing. According to the scholastic justification of private 


34 Juan de Lugo, De iustitia et iure (Lyon: 1642) lib. 2, disp. 26, s. 4, 279. 
35 De Roover, “The Concept of Just Price: Theory and Economic Policy,’ Journal of Economic 
History 18 (1958), 425. 
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property, it was human law that determined the ownership of a specific good. 
The owner was free to use his goods at will as long as he did not exceed legal 
limits. Human law also established the right of the authorities to restrict prop- 
erty use and possession. Taxes were the clearest example, constituting not only 
a restriction on the use of part of the property but also an authoritarian confis- 
cation of property to sustain “the whole” (the kingdom and its laws). Since the 
property that the state takes away in the form of taxes is property that cannot 
be used at all, it was logical for the schoolmen to reason that if the government 
had the right to confiscate property, it also had the right to restrict its use. This 
does not mean, however, that all the late scholastic authors, or the Spanish 
scholastics specifically, declared that it was convenient for the prince to fix 
prices.36 

Juan de Medina explained that the factors that influence prices are not 
static: 


They can and do change. Since expenditures, work, and dangers may 
increase or decrease with time, time is a significant feature. The goods 
also change, either in nature (by getting better or worse) or in scarcity. 
The need for the good may fluctuate, and the number of buyers and sell- 
ers may also vary, as can human estimation of the good: As experience 
teaches, if you ask someone what the price of something is, one can say 
ten, others twelve, but there are others who will oppose this, saying that 
the price is not ten or twelve, but eight or nine.?? 


None of these factors can be deduced or established according to what hap- 
pens to any one buyer or seller. It is not particular complacibilitas or individual 
esteem that counts, but common estimation. For this reason, the Spanish scho- 
lastics declared that it was legitimate to charge a high price (“quantumcumque 
pretium exigere") for bread in times of universal famine or to ask a very high 
price for medicine in times of universal plague.38 

Juan de Medina and many other Spanish scholastics therefore criticized 
the Franciscan Duns Scotus's (1266-1308) rule that prices should always cover 
costs.?? Stating that common estimation need not consider the many costs 


36 De Roover, “The Concept of Just Price” 426. 

37 Medina, De restitutione et contractibus (Salamanca: 1550), 89-90. 

38 Medina, De restitutione et contractibus (Alcalá de Henares: 1546), 88-89. 

39 John Duns Scotus (1265-1308), "Quaestiones in quartum librum sententiarum,” in idem, 
Opera omnia, vol. 19 (Paris: 1894) dist. xv, qu. 2a, nn. 22-23, quoted in Dempsey, “Just 
Price," 483-84. 
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incurred by the seller, he noted that it is one of the risks of the merchant (in the 
nature of "just" business) to be exposed to both profit and loss. In other words, 
Medina specified, "If you want to deal justly in business you have to realize that 
sometimes you are going to lose.”+0 

This does not mean that the seller is forbidden to use his costs as a guide 
for establishing his prices. Medina declared it both licit and just, provided that 
the goods are valued in utility and commonly esteemed at the price the seller 
requires to cover his costs. Common estimation thus plays a prominent role 
in determining the just price. Since human estimation varies, there is no such 
thing as a single just price. The Hispanic scholastics realized the significance of 
common estimation in price determination and, therefore, its importance for 
profits. They also noted that, in the performance of their jobs, entrepreneurs 
and merchants incur considerable expenses that in turn may influence prices. 
On this topic many followed Cajetan, who stated that merchants "do not have 
to serve our comfort for free.”*! 

Referring to the principle that “the king does not have the power (potestas) 
to do irrational and unjust things” Molina criticized arbitrary price-fixing. He 
used as an example a situation involving a great scarcity of wheat and pre- 
dicted that if the prince expected the wheat to be sold at the same price as in 
times of abundance, he would fix an irrational, unjust price: 


And it must not be said that this action is correct because it is convenient 
for the common good that the wheat be sold at the same price in times of 
scarcity and in times of abundance; and that acting in this way the poor 
will not be burdened and they will find it easy to buy wheat ... I insist that 
this is not reasonable.^? 


In the first place, Molina invoked the common good. If justice and equity 
require a price increase that will incidentally hurt the poor, their interests must 
be protected by other means: "They must be helped with alms rather than with 
sales [meaning maximum prices].”*3 His second point is that when high prices 
threaten the poor, it would be unjust to punish the seller by setting prices below 
the just minimum. In fact, such an action would not help the poor, especially 
because we know that in times of scarcity and hunger, the poor can rarely buy 
the wheat at the official price. On the contrary, the only ones who can buy at 


40 Medina, De restitutione et contractibus (1546), 95. 
41 Cajetan, Commentarium, qu. 77, 267. 

42 Molina, De iustitia, CCCLXIV, pt. 3, 383-84. 

43 Molina, De iustitia, CCCLXIV, pt. 3, 383-84. 
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that price are the powerful and the public ministers [public servants], because 
the owner of the wheat cannot resist their requests.^^ 

Third, Molina added that the cost of what the republic demands for the com- 
mon good must be borne collectively by all citizens. “And it would be unjust to 
place the burden upon the owners of the wheat only.’ His fourth point was that 
in times of scarcity, the farmer usually has high expenditure and the fixed legal 
price generally does not allow him to recover his costs. According to Molina, 
this violates equity. Molina reasoned that farmers would suffer great damage if 
the state controlled the price of wheat while allowing the price of other prod- 
ucts to increase or decline in response to changes in supply and demand. His 
entire analysis posited the existence of a natural price that would be very sim- 
ilar in nature to the natural price defined by the classical economists of the 
nineteenth century. He spoke of a natural just price that not even the law could 
change. Molina emphasized that in times of scarcity men were not obliged to 
sell at the price fixed by the authority in times of abundance, because they 
could suppose that it was not the will of the prince that a law enacted in times 
of abundance should have equal power in times of scarcity. If, on the other 
hand, such “is the will of the prince, the law would be unjust and unreasonable, 
so it would not oblige in conscience.”*5 

Another Spanish scholastic, Martín de Azpilcueta (1492-1586) in his Manual 
de confesores y penitentes (1556), one of the most popular and comprehensive 
manuals for confessors of the period, declared that according to the opinion 
of all the doctors, an unjust official price “does not oblige.’ Since an unjust 
official price can be the cause of many mortal sins, people do not sin by selling 
"their goods at the price that is just in God's presence, although it exceeds the 
official price." For him, natural justice was the only limit.^9 Since Azpilcueta 
based his manual on a that by Rodrigo do Porto (ca. 1480-ca. 1567), it is reason- 
able to suppose that Porto developed some of the monetary theory present in 
Azpilcueta.*” Other authors, like Nicole Oresme (ca. 1320-1382) and Nicolaus 


44 Molina, De iustitia, CCCLXIV, pt. 3, 384. 

45 Molina, De iustitia, CCCLXIV, pt. 4, 385. 

46 Martin de Azpilcueta, Manual de confesores y penitentes (Salamanca: 1556), 476—77. 

47 Thanks to a recent paper by Anton Alexandrovich Afanasyev, "Salamanca School of 
the Sixteenth Century: Some Contributions to Economic Science, Revista Empresa 
y Humanismo, XIX (2016), 7-30, I became aware that Fray Rodrigo do Porto (ca.1480- 
ca.1567) was the author of the original manual, which later was expanded by Azpilcueta. 
Rodrigo de Porto deserves credit for some of these contributions. Afanasyev concludes 
that it is likely that it was Rodrigo do Porto who developed the theory of the impact of the 
quantity of money on the prices in the Iberian Peninsula which influenced Azpilcueta. 
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Copernicus (1473-1543), had also written about the effects of monetary debase- 
ment prior to the Spanish scholastics. 

Franciscan Father Enrique de Villalobos (d. 1637) cited logical reasons for his 
opposition to price-fixing: 


The reason for what I say, as we can see, is that in cheap years the max- 
imum price is useless. The same is true of average years, because the 
value [price] of wheat does not reach the maximum price, and the price 
is reduced or raised according to the existent abundance. In expensive 
years, despite the fixed price, the price rises for one reason or another, 
and you will not find a single grain of wheat at the official price ... and 
if you do find it, it will be with a thousand cheats and frauds. And also 
because it seems a harmful thing to oblige the farmers to sell at the offi- 
cial price in wheat-scarce years, when they have to pay high production 
costs and when common estimation grants a higher price to wheat.*8 


For many Spanish scholastics, laws establishing prices for goods had no per- 
manent value. Villalobos declared that in times of scarcity, one is not obliged 
in conscience to sell at the official price. He noted general agreement on this 
point by Spanish scholastics of different religious orders, mentioning Juan de 
Medina, Azpilcueta, both Dominicans, and Fernando Rebello (1547-1608), 
Molina, Pedro de Ledesma (1544-1616) and other members of the Jesuits.* 
To assure "equality" in the price, common estimation should establish the 
just price; otherwise, “the owners of the wheat would suffer great damage” 
Villalobos then quoted Molina: “If, when a great scarcity appears, the prince 
wants the wheat to be sold at a price that would be reasonable in times of 
abundance, the law would be irrational and unjust."50 

Here again, this Franciscan author determined that the prince cannot jus- 
tify his price by saying that it is “for the common good” Villalobos followed 
Molina's arguments quite closely?! also admitting that such judgments in eco- 
nomic problems are matters of opinion--anyone can follow the one he wants, 
especially the one that has the strongest foundation, because that will be the 
most probable.?? Regarding the topic of luxury goods, some authors, such as 
Anton Afanasyev,>3 have written that the Spanish scholastic conclusion that 


48 Villalobos, Summa de la theologia moral y canonica (Barcelona: 1632), 344. 
49 Villalobos, Summa, 347. 

5o Villalobos, Summa, 347. 

51 Villalobos, Summa, 347. 

52 Villalobos, Summa, 348. 

53 Afanasyev, Salamanca School, 14. 
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these goods can be sold at any price whatsoever violates Aquinas's principle 
that it is not licit to sell for more than the just price. 


2 Price and Equality 


In order to establish whether a transaction was just, the Spanish scholastics 
had to determine if the transaction had been undertaken and completed vol- 
untarily. As noted above, they frequently quoted the dictum that “nobody 
suffers injustice voluntarily" (volenti non fit injuria), which was implicit in 
Aristotle** and developed further by Ulpian and other authors. Their price the- 
ory followed the same reasoning,** 

Vitoria clarified that justice and legality in exchange are based on a univer- 
sal and certain principle: I am not obliged to benefit and please my neighbor 
gratis and without a profit, even when I could do so with no cost or work. “If he 
begs me to dance, I say that I do not want to if you don't give me a ducat, and 
I can say the same thing in all other cases."56 

He allowed two exceptions: spiritual benefits and loans. As each person 
is the judge and moderator of his own property, Villalobos noted that it goes 
against justice and reason to oblige someone to "pay a price for something 
which does not interest him."57 If someone undertakes a transaction, by defini- 
tion he does so voluntarily. For Bartolomé de Albornóz (ca. 1519-1573), equality 
in transactions occurs only in the absence of coercion. If someone is forced to 
sell his property it does not matter if he receives a price ten times higher than 
its value [current price] — he is not getting its value because he will value his 
property more than the price given to him.*8 

The volenti non fit injuria principle brings the scholastics' theory of price 
close to the libertarian position. Odd Langholm,?? on the other hand, pays 
more attention to the conditions that the Spanish and other scholastics laid 
out for an exchange to be voluntary. As noted, the Spanish scholastics deemed 
a sale involuntary whenever it took place in the context of violence, fraud, or 
ignorance. Langholm cites Domingo de Soto (1494-1560): a “thing is worth as 


54  Nicomachean Ethics, 138a, 13-14. 

55 For example, Medina, De restitutione et contractibus (1546), 97. 

56 Francisco de Vitoria, Opera omnia (Salamanca: 1952), vol. 6, 514. 

57 Villalobos, Summa, 407. 

58 Bartolomé de Albornoz, Arte de los contratos (Valencia: 1753), 69. 

59 Odd Langholm, The Legacy of Scholasticism in Economic Thought: Antecedents of Choice 
and Power (Cambridge: 1998). 
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much as it can be sold for in the absence of force, fraud, and deceit (seclusa vi, 
fraude, et dolo, quibus in emptore tollitur voluntarium )."60 

Langholm writes that the Spanish scholastics argued implicitly that need 
should also be taken into consideration: 


In the middle of the sixteenth century, when this was written, it is perhaps 
safe to assume that the vis (force), to which Soto refers as an additional factor 
invalidating the maxim, is meant to include economic compulsion as well as 
physical compulsion. He does not say this in so many words but indicates it 
in the following lines by limiting this restriction to necessaries, leaving luxu- 
ries free to find their own prices (a subject on which more follows). A thing 
is not worth what it can only be sold for to someone in need, for need is a 
form of compulsion. Earlier theologians had made this abundantly clear.”®! 


Most of the Spanish scholastics included need in their analysis of private 
property, but they distinguished between different degrees of need, and only 
extreme need would trump their defense of private property. Conditions of 
extreme need would allow someone to take the property of others (at a zero 
price) to stay alive. 

The greater latitude in the prices of luxury goods does raise the issue of need 
in relation to just price. This does not mean, however, that need is the main 
foundation for determining just prices. When discussing just prices, fraud, 
monopoly, and violence were extensively analysed. Garcia specified that vio- 
lence could be explicit or implicit. When a judge ruled that a defendant should 
relinquish his property as restitution for proven wrongs, he was enacting 
explicit violence for the purpose of justice. Garcia characterized unjust perpe- 
tration of explicit violence as that which originates from private action rather 
than from the judicial system. Implicit violence, he wrote, may take the form of 
monopoly (state-imposed privilege for one seller, which prevents others from 
selling) or cornering the market (which prevents others from buying). Garcia 
stipulated that by definition both forms of implicit violence are unjust.®? He 
declared that fraud renders a sale involuntary, be it fraud regarding the sub- 
stance, the quantity, or the quality of a product. Ignorance relates to substance, 
quantity, and quality as well. Garcia outlined his theory as follows:® 


60 Garcia, Tratado utilissimo, 368; Langholm, 81. De Soto’s quote in Langholm, De iustitia et 
iure, VI, 2, 3: fol. lg6r. 

61 Langholm, The Legacy, 81. 

62 García, Tratado utilissimo, 375. 

63 García, Tratado utilissimo, 379. 
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(b) in quantity 


(c) in quality 


3. Ignorance 
(a) ofthe substance 
(b) ofthe quantity 


(c) of the quality 


FIGURE 19.2 Francisco García's (1641-1685) theory of just price 


In contracts, García explained, “Both the buyer and the seller benefit 
[receive utility] because the latter needs the former's money and the for- 
mer needs a commodity. For this reason, each of these things is given as a 
reward for the other.”** Coercion, violence, misrepresentation, and inade- 
quate information all undermine equality in a transaction. Therefore, they 
do not serve justice. Equality is served when each participant receives par- 
allel utility. 

De Soto interpreted Aristotle's term “reciprocity of exchange” as the idea 
that justice is not achieved when one merely exchanges one good for another 
(i.e. shoes for a home), but when one gives enough shoes to equal the price 


64 García, Tratado utilissimo, 213. 
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of the house, because goods do not have the same value (price). Albornoz 
explained that the seller's wealth should be increased by the same amount as 
the buyer's. This amount is equivalent to the price.96 A price, therefore, is just 
when it preserves equality. 


3 Donations 


Donations, too, played an important role in the scholastic understanding of 
economics. Any person who has full ownership of a good can give it freely to 
another. Since the owner of a thing is also owner of its use, he can transfer 
the thing itself or its use.*” Gifts, that is, liberal transfers or alms, are essen- 
tial elements in Christian ethics. St. Bernardine, a precursor of the Spanish 
scholastics, defined donation as “the liberal act of the person who transfers a 
good without expecting something in return.”6 In the context of donation, the 
problem of just price cannot arise — neither utility nor equality is pertinent. 
The schoolmen argued that a buyer who deliberately and knowingly pays a 
price that greatly exceeds the usual market price has added a donation to the 
transaction. When he does so freely, such donatio admixta is perfectly legiti- 
mate. Juan de Medina determined that when the buyer pays an excessive price 
and it is his intention to donate that amount freely, we cannot speak of a pure 
sale.69 


4 Just Price and Knowledge 


Although the late scholastics argued that ignorance could render an exchange 
involuntary, they also reasoned that it is licit to profit from one’s own knowl- 
edge as well as from the ignorance of others. The unknowing sale of a faulty 
product, for example, would not constitute fraud, yet the buyer could claim 
that it was not his will to buy the product in that state. To prove that profit 
derived from knowledge of the market is legitimate, the schoolmen usually 
repeated St. Thomas Aquinas’s example of a merchant who, knowing that 


65 Domingo de Soto, De iustitia et iure (Madrid: 1968), lib. 6, qu. 6. 
66 Albornoz, Arte, 63. 

67 García, Tratado utilíssimo, 213. 

68 Saint Bernardine, Opera omnia, Sermon 32, art. 3. 

69 Medina, De restitutione et contractibus (1546), 98. 
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there was going to be a future increase in the supply of a good, sold his inven- 
tory before the new goods arrived on the market. They also cited Genesis 41, 
where an informed Joseph advised the pharaoh to stock up in preparation for 
bad times. The pharaoh then grew rich buying at a low price and selling at a 
higher price.7° The Spanish scholastics ruled that knowledge should not be 
penalized. They further noted that the knowledge or ignorance of one man 
does not change the just price. It is abundance or scarcity in the market that 
does that. An individual may acquire special knowledge of future shipments, 
supplies, legislation, or variations in the value of money. Even when such influ- 
ential factors are already in operation, ifthe public remains unenlightened, the 
knowledgeable seller may employ his information to make a profit. 
Writing several decades after Vitoria, Villalobos remarked: 


The value of things, which originates from common estimation, is not 
reduced by the knowledge of an individual ... The value which springs 
from abundance ... or a lack of merchandise, is extrinsic to the merchan- 
dise. It only varies its price through common estimation. It is worthwhile 
to know this,” 


5 Monopoly Theory and the Just Price 


Many of the Spanish late-scholastic doctors studied the issue of monopoly in 
combination with the problem of just price. Miguel Salón (1539-1621) and Luis 
de Molina”? defined monopoly by its etymological roots: the word monos (from 
the Greek, meaning one), and the word polium (from the Greek pole, which 
means “sale”). Molina reasoned that in a stricter sense, monopoly exists when 
“one or more persons obtain an exclusive privilege to sell a certain good.”3 
Although this definition implies that monopolies derive from privileges and 
that privileges can be granted only by authority, the schoolmen also spoke of 
other monopolistic activities: those formed through conspiracy, those enacted 
by the prince, those accomplished by cornering the market, and those result- 
ing from import restrictions.”* Either entrepreneurs or workers could engage 
in conspiracy to establish a monopoly. The schoolmen criticized them both. 


70 Lessius, De iustitia et iure (Antwerp: 1626), 279. 

71 Enrique de Villalobos, Summa, lib. 11, 131. 

72 Miguel Salón, Commentarium in disputationem de iustitia (Valencia: 1591), col. 1, 992. 
73 Salón, Commentarium in disputationem de iustitia, 992. 

74 Lessius, De iustitia, 295. 
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They specifically denounced pacts among artisans that the work started by one 
would not be completed by another, or agreements that they would refuse to 
work except for a predetermined wage.”? 

The scholastics considered monopolies established by public authority to 
be justifiable if they were for the benefit of the republic. They cited as an exam- 
ple the benefits that accrue to the republic from the labors of writers. It is safe 
to assume that in today's world, where intellectual capital is so valuable, they 
would have extended their just price theory to patents. 

They specified that when the prince has good reason, he may grant exclu- 
sive privileges. In this case, prudent judgment based on thorough study of the 
circumstances should help to identify the just price. Molina justified some 
monopolies created with the permission of the prince, saying that “if the king 
can ask his subjects to contribute ... for the public need, he can also impose 
upon them the burden of the monopoly, so long as this burden is moderate.”6 

In the field of economic ethics, Molina reasoned that the king or the repub- 
lic that grants privileges in a way that harms its subjects is committing a mor- 
tal sin, as are those who ask for such privileges or make use of them. Such 
privileges violate the consumer's right to buy from the cheapest seller. They 
also violate the rights of other potential suppliers. Molina therefore concluded 
that both the prince and those who benefit from the privilege are obliged to 
offset the damage caused to buyers and sellers.”” Pedro de Ledesma stated 
that “many monopolies exist in this way.’’® Juan de Mariana also condemned 
monopolies established by the prince without the people's consent. According 
to him, the prince lacked legitimate authority to conscript part of the property 
of his subjects in an unjust manner.?? 

The Spanish scholastics sometimes accused those who buy up the entire 
supply of a certain good as being monopolists who cornered the market, but 
Pedro de Aragón (1545/1546-1592) explained that they are not unjust if they 
assume the risk of buying the goods without committing fraud and without 
the intention of increasing prices.9? 

In absence of competition, several Spanish scholastics recommended the 
establishment of a legal price fixed by authorities. Vitoria, Domingo de Báñez 


75 Escobar, Universae theologia moralis (Lyon: 1662), lib. XXXIX, 163. 

76 Molina, De iustitia, CCCXLV. 

77 Molina, De iustitia, CCCXLV. 

78 Pedro de Ledesma, Summa (Salamanca: 1614), 518. 

79 Juan de Mariana, Del Rey y de la institución real, in Biblioteca de Autores Españoles, 
Rivadeneyra, vol. 31 (Madrid: 1950), 579. 

80 Pedro de Aragón, De iustitia et iure (Lyon: 1596), 463. 
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(1528-1604), Juan de Medina, and Francisco García, among others, prescribed 
cost-plus pricing in such cases.?! In this they were following Sylvester, who 
argued that when a good is brought to market and there is no price to serve as 
a guide, one can take the labor, risks, and other costs as a guide. That does not 
mean, however, that there will be a buyer willing to pay that price or that only 
a price which covers all costs will be a just price. 

In their discussion of import restrictions, the Spanish scholastics reasoned 
as many contemporary free-market economists do. Not only do monopolies 
formed by means of restricted imports damage those tradesmen who could 
have imported the goods, but they also damage the community through higher 
prices. Azpilcueta, Salón, and Aragón reached similar conclusions. The Spanish 
scholastics, however, rarely criticized monopoly per se. The existence of the 
solitary seller was not enough to prove either that the prince was unjust or that 
the monopolist had achieved his position through special privilege, fraud, or 
deceit.82 

Pedro de Aragón recognized that a monopoly is not unjust if it buys and 
sells at just prices. He did, however, criticize those who acquire monopolistic 
power by impeding the importation of foreign goods, stating that such mer- 
chants err in placing their private utility before public utility.83 

Analysing Spanish scholastic economic thought, some authors, such as F.A. 
Hayek, Murray Rothbard, and Tom Woods, have emphasized the aspects that 
are consistent with current free-market theories. In my own book on late scho- 
lastic economics, I devoted several pages to issues like monopoly or problems 
of ignorance, which could lead to unjust prices, but I also emphasized what 
they wrote that was favorable rather than what seemed to go against market 
freedoms.?^ Other authors again, like Langholm, seem to emphasize aspects 
where the scholastic approach diverges from most recent analysis by libertar- 
ian authors. Langholm has his own perspective on what the Spanish scholas- 
tic view was. For instance, he faults the Belgian Leonard Lessius (1554-1623). 
Lessius wrote about merchants: 


81 Vitoria, De justitia, 120; Juan de Medina, De restitutione et contractibus (Salamanca: 1550) 
qu. 31, fol. 92; Domingo de Bañez, De iustitia et iure decisiones (Salamanca: 1594), 562; 
Francisco García, Tratado utilisimo de todos los contratos, quantos en los negocios humanos 
se pueden obtener (Valencia:1583), 252; Pedro de Aragón, De iustitia et iure (Lyon:1596), 437. 

82 Salón, Commentarium, col. 1992. 

83 Aragón, De iustitia, 463. 

84 Alejandro Chafuen, Faith and Liberty: The Economic Thought of the Late Scholastics 
(Lanham: 2003). 
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Buying, for the act, from which dearth follows, is not against justice. Nor 
do they sin by holding back the goods or by not selling them, for they are 
not obliged by justice to sell, since they have not obliged themselves to do 
so by any contract (cum nullo pacto ad hoc obligarint). They could have 
kept the goods for another time or brought them to another place, or 
even destroyed them, without injury to anyone, because they had abso- 
lute ownership of them. Nor would the citizens have any title in justice 
to buy them, unless they wanted to sell; otherwise one would have to say 
that they were sinners against justice if they threw their possessions into 
a river.8° 


Langholm suggests that Lessius was representative of Spanish scholastic views 
on the matter. He cites Domingo de Báñez, Luis de Molina, and Juan de Lugo, 
and contends that their views emphasized “that anyone is moderator and arbi- 
ter of his own thing, exercising absolute dominium” and that “justice is pri- 
marily a matter of keeping contracts. Both these ideas tend to undermine the 
scholastic paradigm.” These views, argues Langholm, can lead to the “deper- 
sonalization of the idea of the market. More than anything else, it signals the 
breakdown of the medieval scholastic approach to economic ethics.” I do not 
dispute that the view of the market as something automatic, together with the 
notion of perfect competition where players are merely "price takers," can lead 
to depersonalization. I do not see this, however, as a problem in late scholas- 
tic economic thought: respecting contracts and assuming the responsibility 
of ownership can enhance personhood. For my part, I agree with Raymond 
De Roover that “there was nothing basically wrong with the scholastic the- 
ory on value and price. It rested on utility and scarcity, and Adam Smith did 
not improve upon it.’86 Like Marjorie Grice-Hutchison, Hayek, and Rothbard, 
I find many valuable insights in the price analysis of the Spanish scholastics.87 

The Spanish scholastics did not cover every aspect of the theory of price 
and value. They understood that part of the reason for divergence in prices 
is the differences in the information that each market player possesses. They 
did not, however, develop a thorough explanation of how prices serve as an 
information mechanism and as a guide for an economic system based on pri- 
vate property. Nevertheless, the thorough manner in which they analysed price 


85 Quoted in Langholm, The Legacy, 81. 

86 Raymond De Roover, “Scholastic Economics: Survival and Lasting Influence from the 
Sixteenth Century to Adam Smith,” Quarterly Journal of Economics 69 (1955), 161-190 (173). 

87 Murray Newton Rothbard, New Light on the Prehistory of the Austrian School (1976), 
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determination has earned the Spanish scholastics an important place in the 
history of economic analysis and thought. 


Bibliography 


Afanasyev, Anton Alexandrovich, “Salamanca School of the Sixteenth Century: Some 
Contributions to Economic Science, Revista Empresa y Humanismo 19 (2016), 7-30. 

Albornoz, Bartolomé de, Arte de los contratos (Valencia: 1753). 

Aragón, Pedro de, De iustitia et iure (Lyon: 1596). 

Aristotle, Nicomachean Ethics, trans. Harris Rackham (London: 1947). 

Augustine, City of God (London: 1972). 

Azpilcueta, Martín de, Manual de confesores y penitentes (Salamanca: 1556). 

Bañez, Domingo de, De iustitia et iure decisiones (Salamanca: 1594). 

Barrientos García, José, Repertorio de moral económica (1536-1670): La Escuela de 
Salamanca y su proyección (Pamplona: 2011). 

Bernardine of Siena, Opera omnia (Venice: 1591). 

Chafuen, Alejandro, Faith and Liberty: The Economic Thought of the Late Scholastics 
(Lanham: 2003). 

Covarrubias y Leyva, Diego de, Opera omnia (Salamanca: 1577). 

Dempsey, Bernard W., “Just Price in a Functional Economy,’ American Economic Review 
25 (1953), 473-74- 

Duns Scotus, John, "Quaestiones in quartum librum sententiarum," in idem, Opera 
omnia, vol. 19 (Paris: 1894). 

Escobar y Mendoza, Antonio de, Universae theologia moralis (Lyon: 1662). 

García, Francisco, Tratado utilíssimo y muy general de todos los contratos quantos en los 
negocios humanos se suelen ofrecer (Valencia: 1583). 

Gomez Rivas, León, “La teoría del valor en la escuela de Salamanca,” in Modernidad de 
España: Apertura Europea e integración Atlántica, edited by Antonio-Miguel Bernal 
(Madrid: 2017), 321-344. 

Grice-Hutchinson, Marjorie, Early Economic Thought in Spain, 177-1740 (London: 1975). 

Krueger, Paulus, Theodor Mommsen (eds.), Corpus iuris civilis (Berlin: 1928). 

Juan de Mariana, Del Rey y de la institución real, in Biblioteca de Autores Españoles, vol. 
31 (Madrid: 1950). 

Langholm, Odd, The Legacy of Scholasticism in Economic Thought: Antecedents of 
Choice and Power (Cambridge: 1998). 

Ledesma, Pedro de, Summa (Salamanca: 1614). 

Lessius, Leonard, De iustitia et iure (Antwerp: 1626). 

Lugo, Juan de, De iustitia et iure (Lyon: 1642). 

Mazzolini, Sylvester, Summa summarum quae Silvestrina dicitur (Bologna: 1514). 


JUST PRICING 521 


Medina, Juan de, De restitutione et contractibus (Alcalá de Henares: 1546). 

Medina, Juan de, De restitutione et contractibus (Salamanca: 1550). 

Molina, Luis de, La teoría del justo precio (Madrid: 1981). 

Patriarca, Giovanni, “Die spátscholastische Methodik und die Dialektik der 
Naturbeherrschung,” in Raccolta di Saggi in Onore di Marco Arosio, edited by Marco 
Martorana, Rafael Pascual, and Veronica Regoli, vol. 11 (Rome: 2015), 339-381. 

Roover, Raymond De, "Scholastic Economics,” in New Catholic Encyclopedia, vol. 5 
(1967), 65-69. 

Roover, Raymond De, "Scholastic Economics: Survival and Lasting Influence from 
the Sixteenth Century to Adam Smith," Quarterly Journal of Economics 69 (1955), 
161-190. 

Roover, Raymond De, "The Concept of Just Price: Theory and Economic Policy" Journal 
of Economic History 18 (1958), 418—434. 

Roover, Raymond De, San Bernardino of Siena and Sant' Antonino of FlorenceThe Two 
Great Thinkers of the Middle Ages (Cambridge, Mass.: 1967). 

Rothbard, Murray Newton, New Light on the Prehistory of the Austrian School (1976), 
https://mises.org/library/new-light-prehistory-austrian-school. 

Salón, Miguel, Commentarium in disputationem de iustitia (Valencia: 1591). 

Soto, Domingo de, De iustitia et iure (Madrid: 1968). 

Summenhart, Conrad, De contractibus (Haguenau: 1515). 

Villalobos, Enrique de, Summa de la theologia moral y canonica (Barcelona: 1632). 

Vio, Tommaso de, Commentarium in Summam theologicam S. Thomae (Lyon: 1568). 

Vitoria, Francisco de, De justitia (Madrid: 1934-1936). 

Vitoria, Francisco de, Opera omnia (Salamanca: 1952). 


CHAPTER 20 


Taxation 
Vincenzo Lavenia 
1 Introduction 


The anti-taxation mindset, as Yves-Marie Bercé observed, is not a phenomenon 
typical only of modern times.! If Wolfgang Reinhard is correct in maintaining 
that “a latent conviction that taxation is an infringement of rights could and 
can be reactivated at any moment,” the rise of the early modern fiscal state 
constituted a particular challenge for theologians not always favourable to the 
idea that Christians should pay taxes. Augustinian pessimism regarding politi- 
cal power (Justice being taken away, then, what are kingdoms but great robber- 
ies?” De civitate Dei, 4-4) fuelled an ancient tradition of hostility towards the 
idea of secular law's moral value. Consequently, when it came to defending cler- 
ical exemptions or criticising secular taxation on the basis of principles of jus- 
tice that seem justified today, the church never hesitated to voice its own view, 
to sympathize with the misery of the poor and oppressed and to appoint itself 
as the mouthpiece of the vox populi. But it was in the laboratory of 16th- and 
17th-century Spain that a Catholic anti-fiscal language with origins in the late 
Middle Ages coalesced, also addressing the problem of how to meet the com- 
mandment to return illicit gain. Spanish scholastics developed a complex lan- 
guage for analysing and interpreting human legislation and used it to evaluate 
the delivery of secular justice, the morality of taxes, and the sin of tax evasion. 
In the following, we will investigate how the fiscal issue was tackled in theo- 
logical treatises, confessors' manuals, and the casuistical Summae in the 16th 
and 17th centuries? We will highlight how Spanish scholastics claimed the 


1 Yves-Marie Bercé, "Pour une étude institutionnelle et psychologique de l'impót moderne," in 
Genese de l'état moderne: Prélévement et redistribution, eds Jean-Philippe Genet and Michel 
Le Mené (Paris: 1987), 161-68, 162—63. 

2 Wolfgang Reinhard, Geschichte der Staatsgewalt (Munich: 1999), 18. 
From the vast bibliography on moral theology and casuistry, see in particular Conscience and 
Casuistry in Early Modern Europe, ed. Edmund Leites (Cambridge-Paris: 1988); Paolo Prodi, 
Una storia della giustizia: Dal pluralismo dei fori al moderno dualismo tra coscienza e diritto 
(Bologna:2000); Contexts of Conscience in Early Modern Europe, 1500-1700, eds. Harald E. Braun 
and Edward Vallance (Basingstoke: 2004); Vincenzo Lavenia, L'infamia e il perdono: Tributi, 
pene e confessione nella teologia morale della prima età moderna (Bologna: 2004); Pierre 
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primacy of theology over secular law and critiqued the fiscal structure of the 
Spanish Empire, the privatisation of common property, the introduction of 
new taxes, and the violation of established legal custom. 


2 Before the “School of Salamanca' 


Since the 13th century, theological opinions on the legitimacy of levying taxes 
were delivered on the basis of four moral and juridical principles formulated 
by St. Thomas Aquinas: the validity of the impost ex causa efficienti (the legit- 
imacy of the authority levying the tax); ex causa finali (the necessity and just 
cause of the levy); ex causa materiali (on whom and what the charge would 
fall); ex causa formali (the extent and supportability of the tax burden).* 
Furthermore, in non-communal contexts, civil taxation owed its legitimacy to 
being either a tribute imposed on a territory defeated in war or a voluntary 
contribution from free subjects towards a ruler's stipendium on the basis of 
agreed covenants. 

In the second case, the impost would be perceived as an extraordinary offer- 
ing justified by the need to finance a legitimate or holy war, or for such rea- 
sons as providing for the dowry of a princess or the ransoming of a captured 
prince. In such cases it was the emperor, or king or seigneur, who had to guard 
against the risk of sinning, were he to overstep the limits of natural law and 
infringe his subjects” libertates rather than the taxpayer. It would fall to the 
prince to repay what he had extorted, notwithstanding the fact that both Jesus 
and St Paul had accepted the duty of paying tributes due to the secular author- 
ities (Matt. 2215-21; Rom. 13:6-7). Once the specific occasion was passed, the 
impost should cease to be charged, though this was subject to an important 


Hurtubise, La casuistique dans tous ses états: De Martin Azpilcueta a Alphonse de Liguori 
(Ottawa: 2005); Teologia e teologi nella Roma dei papi XVI-XVII secolo, eds Paolo Broggio and 
Francesca Cantú (Rome: 2010); Jean-Pascal Gay, Morales en conflit: Théologie et polémique 
au Grand Siecle, 1640-1700 (Paris: 2011); Daniel Schwartz, The Political Morality of the Late 
Scholastics: Civil Life, War and Conscience (Cambridge: 2019). 

4 SeeEberhard Isenmann, "Medieval and Renaissance Theories of State Finance," in Economic 
Systems and State Finance, ed. Richard Bonney (Oxford: 1995), 21-52; L'impót au Moyen Áge, 
vol. 1: Le droit d'imposer, eds. Philippe Contamine et al. (Paris: 2002). For Aquinas's thought, 
a good summary can be found in Christopher Todd Meredith, “The Ethical Basis for Taxation 
in the Thought of Thomas Aquinas," Journal of Markets & Morality 11 (2008), 41-57. More 
generally, see Fabrice Bin, L'influence de la pensée chrétienne sur les systémes fiscaux d'Europe 
occidentale (Paris: 2007). 
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distinction: taxes accepted from time immemorial were sanctioned by custom 
whatever their original justification whereas new imposts were moot.? 

In an opinio sought by Margaret of Constantinople (1271), Aquinas con- 
trasted the position of the Jews (whom it was legitimate to despoil as they were 
servi burdened with ancestral guilt) with that of Christians taxable only for the 
public good or in the case of a defensive war and not because it was legitimate 
for rulers to extort money per se.9 With theology staking its claim to supervise 
secular political authority more forcefully, the language of “the common good” 
was no longer limited to the world of the citizen, but begun to chip away at 
the bastions of lordship. The Church, moreover, complained of the burdens 
imposed on the clergy and the poor, warned princes to eschew extravagance, 
and fulminated against rapacious impositions, combating unjust levies with 
excommunication. 

Nonetheless, from the 13t^ century onwards, theologians, particularly in 
France, would second the right of secular authorities to impose new taxes or 
increase old ones and even without the consent of the estates, though there 
was marked divergence of opinion on this latter point. The adage whereby 
"the king must live of his own" (that is, maintain himself not on the basis of 
fiscal income but from his demesne, including his servants) became increas- 
ingly vacuous as taxation took on a more ordinary aspect and concepts such as 
officium and stipendium replaced the language of seigniory.” Secular fiscality 
began to model itself on clerical tithes and turned into direct taxation, partic- 
ularly resented by the urban elites. 

Authorities continued to employ the concept of servitus, not least for Jews 
excluded from the civitas Christiana? a reminder that the history of taxation 
overlaps with that of anti-Judaism. Up until the 18th century, the doctrine of 
servitus prescribed confiscation as the most appropriate punishment for both 
civil and spiritual crimes, real or presumed, committed by Jews and Judaisers. 
Generally, the tax burden fell much more heavily on Jews than on Christians. 


5 See Lydwine Scordia, “Le roi doit vivre du sien”: La théorie de l'impôt en France (XIII*-XVe* siè- 
cles) (Paris: 2005). 

6 De regimine principum ad Regem Cypri et De regimine Judaeorum ad Ducissam Brabantiae, 
transl. “On the Government of Jews,” in Thomas Aquinas, Political Writings, ed. Robert 
W. Dyson (Cambridge: 2002), 236-37. See Giacomo Todeschini, J mercanti e il tempio: La soci- 
età cristiana e il circolo virtuoso della ricchezza fra Medioevo ed Età moderna (Bologna: 2002), 
133-38. 

7 SeeScordia, "Le roi doit vivre du sien” 

8 See Gavin Langmuir, “ Tanquam Servi’: The Change in Jewish Status in French Law about 
1200,” in Les Juifs dans l'histoire de France, ed. Myriam Yardeni (Leiden: 1980), 24-54; Kenneth 
Stow, Alienated Minority: The Jews of Medieval Latin Europe (Cambridge Mass.: 1992), 273ff. 
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Usurious gains, besides, provided ecclesiastical and secular fiscal authorities 
to demand cash payment in exchange for allowing Jewish communities to 
establish themselves anywhere, or extracting donations as if they were pun- 
ishments. For quite some time, the concept of taxation would maintain this 
penal dimension.? 

During the later Middle Ages, ecclesiastical concern regarding the fiscal 
behaviour of the faithful increased with auricular confession as a judgement 
in the forum internum as defined under Innocent 111 during the Fourth Lateran 
Council.!° Could priests absolve self-confessed tax evaders? To what extent did 
a ruler run the risk of sinning in imposing levies? In the 14th and 15th centuries, 
these questions spilled into the earliest summae for confessors and into theolog- 
ical treatises because they were becoming ever more pressing, above all for polit- 
ical reasons. In fact, the tax collection system was tailored to satisfying the needs 
of the bureaucracy, prestige, patronage, and the wars of princes.” It was always 
open to attack for its iniquity, as, at least in theory, the clergy and great swathes 
of the privileged classes were exempt. It bore on consumption and trade, and not 
on wealth. It was privatised and farmed out. It also profited from fines and con- 
fiscations and was augmented by the tithes that the Church continued to impose 
on the faithful.'? Nonetheless, it was specifically on account of the excessive bur- 
den of secular taxation on the poor as well as the need to examine the legitimacy 
of each individual tax in the light of custom, that a section of theologians began 
to question the relationship between moral obligations and fiscal legislation. 

Atthe communal level, direct taxes caused the greatest unease because they 
were associated with the idea of servitude. When monarchies imposed direct 
taxation (in France the taille, for example), those involved in the administration 
of the res publica in the fre communes sought to shape and direct such levies.!3 


9 See Ernst Kantorowicz, "'Christus-Fiscus; in idem, The King's Two Bodies: A Study in 
Mediaeval Political Theology (Princeton NJ.: 1957), 164-92; Bartolomé Clavero, “ Hispanus 
fiscus, persona ficta': Conceptión del sujeto político en la época Barroca,” in idem, Tantas 
personas como Estado: Por una antropologia política de la historia europea (Madrid: 1986), 
53-105; Fisco, religione e stato nell'età confessionale, eds Hermann Kellenbenz and Paolo 
Prodi (Bologna: 1989). 

10 On Lateran Iv I need refer only to John Bossy, Christianity in the West 1400-1700 
(Oxford: 1985). 

11  Anoverall view in The Rise of Fiscal States: A Global History, 1500—1914, eds Bartolomé Yun- 
Casalilla et al. (Cambridge: 2012). 

12 See El dinero de Dios: Iglesia y fiscalidad, eds Denis Menjot and Manuel Sánchez Martínez 
(Madrid: 2011). 

13 See La fiscalité des villes au Moyen Age (Occident méditerranéen), 4 vols., eds Denis Menjot 
and Manuel Sánchez Martínez (Toulouse: 1996-2004). For Italy, Luciano Pezzolo, “Tassare 
e pagare le tasse tra Medioevo e prima età moderna,” in “Historiae”: Scritti per Gherardo 
Ortalli, eds Claudio Azzara et al. (Venice: 2013), 237-51. 
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Indirect (excise, monopolies, tolls) and direct (bearing only on the countryside) 
taxes continued to provide the backbone of the city-states' own income, but 
as these proved insufficient, there was a move to assess the wealth of the cives 
with a view to the equitable spreading of the burden of the forced loans that 
supported public debt. The introduction of new levies stimulated a debate on 
types of taxation, how they might be justified, and which persons and goods 
ought to be subject to them.!^ The wealthier cives were canny enough to derive 
new revenue streams from the interest on that same public debt.!* Instead of 
being direct contributors, they became holders of the debt and participators in 
the civil administration to the extent that they controlled it, paid into it, and 
were paid out of it. 

For instance, the public debt of Italian cities gave rise to a debate on the 
permissibility of paying interest on these loans (was it usury?) and on the 
morality of the market for shares. It was reflected in confessors' manuals, theo- 
logical texts, and in the opinions that circulated in the studia of the mendicant 
orders.!6 But the phenomenon was not confined to Italy.!? If we turn our eyes to 
the confederation of cities underpinning the kingdom of Aragon, there, during 
the 14th century, Franciscan friars formulated doctrines that defined the crite- 
ria of citizenship and justified the behaviour of the market, wealth, and its pub- 
lic usefulness (as against avaritia), but also the levying of taxes as long as they 
did not weigh too heavily on merchants.!* This line of thinking was particularly 


14  SeeSaraMenzinger, “Fisco, giurisdizione e cittadinanza nel pensiero dei giuristi comunali 
italiani tra la fine del XII e l'inizio del XIII secolo,” Quellen und Forschungen aus italien- 
ische Archiven und Bibliotheken 85 (2005), 36—73. 

15 See Anthony Molho, “The State and the Public Finance: A Hypothesis Based on the 
History of Late Medieval Florence,” in The Origins of the State in Italy, 1300-1600, ed. Julius 
Kirshner (Chicago: 1996), 97-135. 

16 See Julius Kirshner, "The Moral Theology of Public Finance: A Study and Edition of 
Nicholas de Anglia's'Quaestio disputata' on the Public Debt of Venice,” Archivum frat- 
rum praedicatorum 40 (1970), 47-65; Idem, "The Moral Problem of Discounting Genoese 
‘Paghe’, 1450-1550,” Archivum fratrum praedicatorum 47 (1977), 109-67; Idem, "Storm over 
the ‘Monte Comune’: Genesis of the Moral Controversy over the Public Debt of Florence,” 
Archivum fratrum praedicatorum 53 (1983). 219-76. 

17 For the Iberian area, see Impôt royal et impôt municipal en péninsule ibérique, eds Denis 
Menjot and Manuel Sánchez Martínez (Madrid: 2006); Manuel Sánchez, Antoni Furió, 
and Ángela Sesma Mufioz, "Old and New Forms of Taxation in the Crown of Aragon 
(13th-14th Centuries), in La fiscalità nell'economia europea secc. XIII-XVIII / Fiscal Systems 
in the European Economy from the 13th to the 18th Centuries, ed. Stefano Cavaciocchi 
(Florence: 2008), 99-130. 

18 See Paolo Evangelisti, I Francescani e la costruzione di uno Stato: Linguaggi politici, val- 
ori identitari, progetti di governo in area catalano-aragonese (Padua: 2006), ch. 3; Pere 
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evident in the Valencian works of Francesc Eiximenis.!9 In Flanders, the debate 
over loans and taxation was equally lively and left its traces in Henry of Ghent's 
writings on usury.?? At the beginning of the 15th century then, when theolo- 
gians turned their attention to taxation and the public debt, they spoke mainly 
of usury and restitution, and not so much (or not yet) of any moral obligations 
connected with fiscal laws. 

Things began to change in the 15th century, with the rising costs of war and 
the outsourcing of tax collection, with the consolidation of oligarchies in the 
communes, and with cities across Europe losing their autonomy. This devel- 
opment is reflected, for instance, in the work of the Dominican Antoninus of 
Florence (13891459)?! who influenced later Spanish theologians. 

A lukewarm defender of clerical exemption, Antoninus soothed the con- 
sciences of those who profited from the market in debt shares and interest.?? 
Furthermore, aligning himself with Aquinas and Ramon de Penyafort, he iden- 
tified the illegitimate reasons for imposing a tax: unjustified wars and waste- 
ful spending on luxuries by rulers. The levies were “robbery” unless they were 
based on ancient custom and consent. Otherwise, subjects did not sin in avoid- 
ing them as long as they did so *without creating a scandal." 

There were cases, however, for example in the case of confronting foreign 
aggression, when the normal revenues were not sufficient and it was not mor- 
ally right to avoid new taxes and brand them as illegitimate, though these taxes 
still had to be levied taking account of individuals' resources. The allocation of 
the tax burden should be equitable, and the attempt to avoid the requested loan 
by concealing one's wealth was a sin. Only the certainty that others, too, were 
attempting to hide part of their assets might justify the deceit. As for indirect 
charges (tolls, safeconducts, gabelles, or vectigalia), Antoninus played down 
the distinction between old and new imposts, distinguishing rather between 
levies on trading and those on consumption, considered more onerous. 

But how should a confessor behave if confronted by tax evasion? Antoninus 
specified that when the law threatened to fine tax evaders, a Christian was not 


Verdés-Pijuan, “Fiscalidad urbana y discurso franciscano en la Corona de Aragón” in 
Fiscalita e religione nell'Europa cattolica: Idee, linguaggi e pratiche (secoli XIV-XIX), ed. 
Massimo C. Giannini (Rome: 2015), 71-110 (see also the editor's introduction). 

19  FrancescEiximenis, Regimentdelacosa pública, ed. Josep Palomero (Valencia:2009), 33-34. 

20 See John H. Munro, "The Usury Doctrine and Urban Public Finances in Late-Medieval 
Flanders (1220-1550): Rentes (Annuities), Excise Taxes, and Income Transfers from the 
Poor to the Rich,’ in Za fiscalita nell'economia europea, 973-1026. 

21  Aclassictextonthisissueis Raymond de Roover, San Bernardino of Siena and Sant’Antonino 
of Florence: The Two Great Economic Thinkers of the Middle Ages (Boston: 1967). 

22 Antoninus of Florence, Summae pars secunda (Venice 1571), titulus 1, c. 11, fols. 471-59v. 
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required in foro conscientiae to pay the tax, but do so only when penalised.?? 
Essentially, the sin of theft did not apply, and the confessor could absolve the 
tax dodger.?* 

Antoninus's position on imposts and tax evasion reflected a wider view of 
penal laws promulgated by secular powers. Did they bind the conscience in 
the same way as divine and natural laws? Or in the same way as canon law? 
Jean Gerson (1363-1429) provided an answer in his De vita spirituali animae 
(1402).25 No transgression of natural or human law — he wrote — per se entails 
a mortal sin. Gerson was primarily concerned with the abuse of excommuni- 
cations and undue proliferation of canon law. He touched briefly on taxation 
only to observe that fiscal legislation could not be deduced from divine law.?6 
In the 16th century, though, his enormously successful treatise was called upon 
to boost the anti-fiscal lexicon alongside a section from the Quodlibetum 3 
(quaestio 22) of Henry of Ghent (1217-93). The latter had in fact written that a 
penalty disciplining a transgression of human law cancelled out its sinfulness 
as a Christian should not be punished twice.?” Gerson's and Ghent's texts — 
Ghent's Quodlibeta gave rise to the doctrine of “purely penal laws,” that is, laws 
that did not carry theological guilt because of punishment prescribed by 
human authority — were fundamental for the mendicant orders when it came 
to dealing with fiscal issues. 

One example is the Observant Franciscan Angelo da Chivasso (1414-95).28 
An anti-Jewish preacher, promoter of the “Monti di Pietà,” and author of a suc- 
cessful alphabetical guide for confessors, Summa Angelica (1486), Chivasso 
took a stance shared by other theologians of his order. Chivasso raised canon 
above civil law, criticised the ambitions of the secular powers to dispose of 
Church property, and appointed himself spokesman for the faithful protesting 


23 Antoninus, Summae pars secunda, c. 13, "De avaritia,” fols. 64r-68v. 

24 Fundamental on the issue of theft is Paolo Prodi, Settimo non rubare: Furto e mercato nella 
storia dell'Occidente (Bologna: 2009). 

25 See Brian Tierney, The Idea of Natural Rights: Studies on Natural Rights, Natural Law and 
Church, 1150-1625 (Atlanta: 1997), 207ff. 

26 See Jean Gerson, Œuvres completes, vol. 3: De vita spirituali animae, ed. Palémon Glorieux 
(Paris-Rome-New York: 1962), 157, 140. 

27 See Henri de Gand, Quodlibeta, vol. 3 (Leuven: 1961), fols. Lxxx1-Lxxxi1. This is a facsim- 
ile reprint of the first edition (1518). 

28 See Giacomo Todeschini, “Credito ed economia della ‘Civitas’: Angelo da Chivasso e la 
dottrina della pubblica utilità fra Quattro e Cinquecento” in Ideologia del credito fra Tre e 
Quattrocento: Dall'Astesano ad Angelo da Chivasso, eds Barbara Molina and Giulia Scarcia 
(Asti: 2001), 59-83; Maria G. Muzzarelli, Il denaro e la salvezza: Linvenzione del Monte di 
Pieta (Bologna: 2002), passim; Odd Langholm, The Merchant in the Confessional: Trade and 
Price in the Pre-Reformation Penitential Handbooks (Leiden-Boston: 2003), ad indicem. 
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against the burden of taxation (he spoke of the poor, but had merchants in 
mind). Taxation, he wrote, is like a sacking, swallowing anything it lays unjust 
claim to.?? Confessors should absolve penitents who had evaded indirect taxes 
and, he wrote, “evaluate the texts of laws imposing tolls so as to be able to 
give a sound judgement on how binding they might be with regard to guilt." 
Chivasso, furthermore, told confessors to reassure the hard-pressed faithful 
and encourage them to fraudulently resist fiscal incursions, particularly if levy 
had been farmed out. In any case, established custom (which he defined as 
"disdain interpreted," “contemptus interpretatus") regarded recent tolls as ille- 
gal.?? As far as direct taxes were concerned, it was permissible to evade them 
if they were exorbitant or when the amount demanded by the prince had not 
been duly divided by village or hearth.?! 

Gabriel Biel (1410-95) voiced the same ideas in his commentary on Peter 
Lombard.32 while Chivasso's fellow Franciscan Battista Trovamala, in the final 
version of his Summa, wrote that the confessor should be indulgent towards the 
tax evader: the condition of possessor should prevail over the taxman. The civil 
penal laws should not assault the conscience, but only a man's means or his body. 
Far from being a sin, evasion was a legitimate defence against the heavy yoke that 
bore down on the Church and, above all, on the consumer and the merchant.?3 

There was no lack in rebuttals from other theologians. Taking up the the- 
sis of his fellow Dominicans Aquinas, Raymond of Penyafort (1175-1275), and 
Antoninus, Sylvester Mazzolini Prierias (1456-1527) in his popular Summa 
(15314) countered and posited that Chivasso and Trovamala had been wrong 
to deploy the passage from Henry of Ghent against the binding nature of leg- 
islation on the conscience because every rule emitted by a superior authority 
carried obligations at once ad poenam and ad culpam. It was therefore obliga- 
tory to pay one's taxes provided they were not destined for wasteful or unjust 
ends. The confessor should not, however, try to compel the faithful to settle 
their accounts with the tax authorities: he should limit himself to persuasion 
or suggest making up with pious works what was owed to the State.?* Another 


29  Iquote from Angelo da Chivasso [Angelus de Clavasio], Summa Angelica de casibus con- 
scientialibus [...] cum additionibus [...] Iacobi Ungarelli, 2 vols (Venice: 1569), vol. 1, fol. 
325v (sub voce “Fiscus”). 

30 Chivasso, Summa Angelica, vol. 2, fol. 16r-v (sub voce “Pedagia”). 

31 Chivasso, Summa Angelica, vol. 2, fol. 239r. 

32 See Gabriel Biel, In quartum librum Sententiarum (Lyon: 1519), distinctio 15, quaestio 5, 
littera P. See also quaestio 13, E-F. 

33 Battista Trovamala, Summa Rosella (Venice: 1495), s.v. "Pedagium;' fols. 385v-3891. 

34 Sylvester Prierias, Summa Sylvestrina quae Summa Summarum merito nuncupatur [...], 
correcta a Petro Vendramaeno (Venice: 1581), fols. 340r-3491, in part. fol. 345r-v, s.v. “De 
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Dominican, the theologian and Inquisitor of Bologna, Giovanni Cagnazzo da 
Taggia (+ 1521), confirmed this view, repeating the adage that taxation had 
become “a sack without conscience," and stating that recent tolls (which also 
fell on the clergy) were exorbitant.?5 

In short, the Thomist tradition had become contaminated by a moderate 
nominalism. In the urban world of Italy, as communal liberties disappeared, an 
anti-fiscal theological lexicon formed and pressed Henry of Ghent's teachings 
on penal legislation into service. Similar views reached the Iberian Peninsula, 
where, during the 1520s, the writings of Erasmus began to circulate.?6 The latter 
scorned the scholastic tradition, but on the question of taxation penned many 
pages that paradoxically chimed with those of the mendicant theologians. 

In one of his Adagia (A mortuo tributum exigere [“Let the dead pay taxes"]), 
Erasmus targets the cult of money and the sin of usury. Today — he observes 
caustically - money is everything: it is clamoured for by priests and princes, 
by cities, by businessmen and bankers. The burden of fiscal legislation on 
the faithful (the millstone of human law) has become insupportable and 
Christians no longer remember Christ's words: jugum meum suave (*my yoke 
is easy"). Revenues conceded on an exceptional basis become the norm and 
the tax authorities maintain them rapaciously. "These extortionate demands," 
the humanist exclaimed, made the more extortionate by arrogant administra- 
tors, created considerable resentment towards princes, though these consider 
no expedient beneath them as long as it produces receipts, that is, increases 
the famishment of the poor and enhances the luxury of the nobility, or rather, 
the banditry”37 And if ordinary taxation is not enough, they turn to wars to 
despoil some presumed enemy who shares their faith or impose fines on 
offences that society has always tolerated without raising an eyebrow. Erasmus 
also condemns taxation in his Institutio principis Christiani?? and in one of the 
Colloquia (Ichthuofagía | “Fish-Eating”, 1526), and railed against the tax farmers 
who enriched themselves out of the public purse while enjoying social esteem 
and painting the poor as infamous: “a man who filches a penny goes to the 


gabellis et omnis publicis exactionibus.” On the author see Michael Tavuzzi, Prierias: The 
Life and Works of Silvestro Mazzolini da Prierio (1456-1527) (Durham N.C.-London: 1997). 

35 I quote from Giovanni Cagnazzo [Ioannes Tabiensis], Summa Tabiena quae Summa 
Summarum merito appellatur, ... purgata aucta et illustrata, 2 vols (Venice:1569), vol. 1, 770 
(“Fiscus”); vol. 2, 495-99 (“Pedagia”). 

36 See Marcel Bataillon, Erasme et l'Espagne, 2nd ed., 3 vol., ed. Charles Amiel (Geneva: 1991). 

37 The quoted passage appeared from the 2nd ed. onwards (Basel: 1515). Cf. Erasmus, Opera 
omnia, vol. 11-2: Adagiorum chilias prima, eds Miekske L. van Poll-van de Lisdonk and 
Maria Cytowska (Amsterdam-New York-Oxford: 1998), 334 (the translation is mine). 

38 See Prodi, Settimo non rubare, 248-50. 
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gallows, while those who steal from all and sundry and embezzle public funds, 
with monopolies, usury, and a thousand tricks and stratagems, are esteemed 
and respected.”?? The anti-taxation polemics of the time were sustained not 
least by a hatred for Jewish subcontractors,^? and were a bone of contention 
well into the rule of the Spanish Habsburgs. 


3 The Issue of Restitution 


After the dynastic unification brought about by Ferdinand and Isabel and the 
succession of Charles v (Charles 1 of Castile), theological dissection of the 
taxes levied to finance the Habsburg wars (which fell more heavily on Castile 
than Aragon) aligned with French (inclined to legitimise the sovereign's power 
to exact levies) and Flemish and Italian traditions. It had to take heed of the 
Inquisition, which, more than any other tribunal, from 1478 onwards imposed 
confiscations on conversos, not least with the intention to fill royal coffers.*! It 
also widened to embrace some thorny issues, especially after the Reformation, 
as the reference text for scholastic theological teachings was no longer Peter 
Lombard's Sententiae. 

The most striking feature of the manuals of Iberian confessors — which 
flooded Europe after 1550 — is the space given to issues of restitution, including 
questions of taxations, usury, and contracts. When dealing with the Christian 
duty of restitutio, the authors discussed secular taxation together with the issue 
of indulgences offered through papal crusading bulls (bulas de la cruzada), 
two issues only superficially incompatible. The papal accord with the Catholic 
Monarchs, for instance, stipulated that most of the money from indulgences 
could be retained by the Hacienda to fund the war against the Nasrid kingdom 
of Granada.* In Spain, thanks to the obligation of restitutio, indulgences prof- 
fered "tariffed" pardons for faithful whose conscience felt burdened by illicit or 
concealed wealth but who yearned for salvation, compelling them to appear 
before confessors and tax collectors under threat of excommunication, corner 


39 Erasmus, Opera omnia, vol. 1-3: Colloquia, eds Léon-E. Halkin et al. (Amsterdam: 1972), 
"Ichthuofagía," $$ 1445-1447, 534 (the translation is mine). 

40 See the 15th-century writings of Giovanni Bertacchini, De gabellis, tributis et vectigalibus, 
in Tractatus Universi Iuris, vol. 12, De fisco (Venice: 1584) fols. 51v-76v, in part. fol. 59v. The 
contracts for the tax farms should have been the preserve of Christians, and even baptised 
Jews were supposed to be excluded to avoid any justification for evasion. 

41 See Lavenia, L'infamia e il perdono. 

42 See José Goñi Gaztambide, Historia de la Bula de la Cruzada en España (Vitoria: 1958); José 
M. Nieto Soria, Iglesia y génesis del Estado moderno en Castilla (1369-1480) (Madrid: 1993). 
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them into paying fines and levies, and extorting cash over the practise of usury. 
The duty of almsgiving, the obligation of restitutio, and fiscal liability were con- 
tiguous issues in practice and in the minds of theologians as well as pastoral 
care. Restitution, therefore, constituted not so much a system of communitar- 
ian composition,*? but enabled authorities to ensure obedience and exploit a 
source of income for the crown. To understand just how restitutio had become 
a gadget in the fiscal toolkit, however, we need to take a step backwards. 

Augustine's letter to Macedonius (epistula 153) was the foundation stone of 
the doctrine of restitutio and constitutes the argument of Causa 14 quaestio 6 
of the Decretum.^^ Yet the actual basis for doctrinal treatment of disreputable 
profiteering (turpe lucrum) was Holy Writ, where Zacchaeus says to Christ “I 
give half my possessions to the poor, and if I have cheated anyone, I will pay 
back four times the amount" (Luke 19:8). Zacchaeus was a not a usurer, but a 
tax collector working for the Romans, and profiting from the levies. Declaring 
himself repentant, he referred to the Book of Exodus, where a restitution of 
five times as much is prescribed for the theft of livestock. In declaring his 
promise of restitution acceptable, Christ breaks with the tradition deriving 
from Ecclesiastes 34:19, which stated that “[t]he Most High is not pleased with 
the offerings of the wicked." 

Subsequently, the doctrine of restitutio, aimed at rectifying the sin of theft, 
brought together a clutch of rules emanating from confessional practice and 
governing every type of restitution from sinners desiring or compelled to mend 
their ways. Both Peter Lombard and Saint Thomas Aquinas defined restitutio 
as an actus commutativae iustitiae which extended to the whole community 
the benefits of the sacramental redress. Aquinas, though, added that it is not 
always possible to make restitution to the injured party, either because it is 
unknown or for some other reason. In such cases a *man must pay back as 
best he can, by giving arms" (Summa, Secunda secundae, quaestio 62, art. 5). 
The doctrine of restitutio was further refined in urban contexts, now dealing 
with profits made from simony, usury, transactions of exchange. Theologians 
also elaborated the concept of *uncertain injury" which allowed the restitution 


43 See John Bossy, “The Social History of Confession in the Age of the Reformation,’ 
Transactions of the Royal Historical Society 25 (1975), 21-38; and idem, "Practices of 
Satisfaction 1215-1700,’ in Retribution, Repentance, and Reconciliation, eds Kate Cooper 
and Jeremy Gregory (Woodbridge: 2004), 106-18. 

44 Augustinus, Epistulae, pars 111, ed. Alois Goldbacher (Vienna-Leipzig: 1904), 395-427; 
Corpus iuris canonici. Editio secunda, 2 vols, ed. Emil A. Friedberg (Leipzig: 1879-1881), 742. 
See Paolo Prodi, “Il sacramento della penitenza e la ‘restitutio’” in Per Adriano Prosperi, 
vol. 3 Riti di passaggio, storie di giustizia, eds Vincenzo Lavenia and Giovanna Paolin 
(Pisa: 2011), 117-26. 
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of ill-gotten gains following the sinner's confession not through direct reim- 
bursement of the victim (individual or institution) but in the form of alms 
given to the poor, to charitable foundations, or for crusades, and often on the 
deathbed.* 

The development of the doctrine of Purgatory, indulgences, and jubilee 
years, particularly after the 11 Council of Lyon (1274),** also influenced debate 
on restitutio. After all, following Leviticus, the institution of the original jubi- 
lee had furnished an occasion for righting economic wrongs within the Jewish 
community. Thanks to the doctrine of indulgences and the ideology of the cru- 
sades, the clergy, through the confessional, was able to pass judgement on the 
turpe lucrum incertum and impose payment of alms in exploiting the desire of 
the faithful to settle their accounts here and in the beyond without public loss 
of face (infamia). Bartolomé de las Casas in his Confesionario (1552), upholder 
of the rights and dominium of the Amerindians, recommended that encomen- 
deros who wanted to make their peace with God before death draw up a will 
returning what they had misappropriated. If they failed to do so, their confes- 
sors should not give them absolution.*” 

Around the middle of the 16th century, the debate on restitutio further 
expanded. The second golden age of theological debate on turpe lucrum 
took place in Iberian Peninsula, where commentaries on the Sententiae and 
Aquinas's Secunda Secundae, the volumes of De iustitia et iure and those dedi- 
cated to taxation and restitution, or the opinions sought by secular authorities 
multiplied. What was the cause of this flowering? And why did Spain become 
the laboratory for the doctrine of restitutio? Did the Spanish Scholastics 
grapple with the same questions occupying earlier theologians? Las Casas 
Confesionario suggests one answer: Spanish expansion overseas brought new 
challenges and required new approaches to turpe lucrum. The doctrine of res- 
titutio inherited from medieval scholasticism needed amplifying and global- 
ising, and this is what happened in the works of Domingo de Soto and other 
theologians and jurists of the period. 


45 See Giancarlo Ardenna, "Non remittetur peccatum nisi restituatur ablatum" (c. 1, C. XIV, 
q. 6): Una inedita lettera pastorale relativa all'usura e alla restituzione dopo il secondo 
concilio di Lione,” in Società, istituzioni, spiritualità: Studi in onore di Cinzio Violante, 2 
vols (Spoleto: 1994), vol. 1, 93-108; Todeschini, I mercanti e il tempio, 133-85; Giovanni 
Ceccarelli, I gioco e il peccato: Economia e rischio nel tardo medioevo (Bologna: 2003), 64. 

46 See Conciliorum (Ecumenicorum Decreta, eds Giuseppe Alberigo et al. (Bologna: 1996), 
309-15; 329-30. 

47 Bartolomé de Las Casas, "Aqui se contienen unos avisos y reglas para los confesores,” in 
idem, Obras escogidas, vol. 5: Opúsculos, cartas y memoriales, ed. Juan Pérez de Tudela 
Bueso (Madrid: 1958), 235-49. 
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Yet there was more to it than that. The Reformation had arisen from 
antagonism to a system of indulgences of which restitutio was an integral 
part. In Spain, though, dissident theologians like Pedro Martínez de Osma 
(T 1480) had opposed indulgences and denounced the burden of human 
law already in the late 15th century, as would Erasmus and the alumbra- 
dos.*® However, after the papacy had conceded to kings the alms for the 
Reconquista, criticising restitutio in Spain meant casting doubt on the teach- 
ings of the Church as well as obstructing taxation expedient to the Christian 
cause. Treatises therefore would dedicate space to the duty of making good 
violations of the seventh commandment and on the ways of doing so, includ- 
ing the issue of tax evasion. 

We might look at a little-known work, Pedro de Navarra's De ablatorum 
restitutione.* Navarra emphasised the wide gulf between satisfaction and 
restitution, and posits that the best way to repay turpe lucrum (a moral not 
a charitable obligation, in his view) depended on the rules currently adopted 
by popes in agreement with princes. The faithful had to be able to remit their 
secret sins of thievery through the giving of alms as laid out in the papal bulls 
and allowing the Hacienda to divert a portion of the moneys gained by dubious 
morality. Without this recourse, penitents would not have known how to make 
good and would have found excuses not to fulfil their obligation.5° 

Navarra confronts the main issue here: fiscal authorities could encash the 
tercias, part of the tithes, on top of secular taxes. They also appropriated the 
revenues of the three Military Orders of Castile, and claimed continual subsid- 
ios, conceded by the Apostolic See and underwritten, up until 1538, by the gen- 
eral assemblies of the clergy.°! This intermingling of ecclesiastical and secular 
levies, though characteristic of most of Europe, was more developed in Spain 
than elsewhere. 


48 Lavenia, L'infamia e il perdono, 59-60. 

49 Pedro de Navarra, De ablatorum restitutione in foro conscientiae libri quatuor, 3rd ed., 2 
vols (Brescia: 1606). 

5o Navarra, De ablatorum, vol. 1, 2, 11, 283-84, 291. 

51 For an overview of the Spanish fiscal and financial system see Ramón Carande, Carlos Vy 
sus banqueros (Madrid:1965); Salvador de Moxó, “Los cuadernos de las alcabalas: Orígenes 
de la legislación tributaria castellana” Anuario de Historia del Derecho Español 39 
(1969), 317-450; Miguel A. Ladero Quesada, La Hacienda Real de Castilla en el siglo xv 
(La Laguna: 1973); Modesto Ulloa, La Hacienda real de Castilla en el reinado de Felipe 11, 
2nd ed. (Madrid: 1977); Miguel Artola, La Hacienda del Antiguo Régimen (Madrid: 1982); 
Manuel Garzón Pareja, Historia de la Hacienda de España, vol. 1 (Madrid: 1984); Juan 
Gelabert, “Castile 1504-1808,” in The Rise of the Fiscal State in Europe, c. 1200-1815, ed. 
Richard Bonney (Oxford: 1999), 201-41. 
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The bulas de la cruzada demonstrate how important the possibility of 
recourse to the power and wealth of the Church was for the Spanish monarchy. 
In fact, following Sixtus 1v's bull renewing the giving of alms for the “recon- 
quest” of Granada (1482), preachers threatened the faithful with excommu- 
nication if they did not buy indulgences and thus absolved themselves from 
their dishonest gains and the damage they had inflicted on unidentified vic- 
tims (“super male ablatis incertis"). These vouchers lasted three years and - as 
explained in a papal note from 1560 — were “sold” following a sermon that guar- 
anteed a pardon for all the monies that the buyer had held back illegally in 
return fora payment between 15 to 20 ducats. The Christian could be “absolved 
from that burden" and his spiritual debt extinguished.5? 

In the 16th century, this concession was extended to the New World and to 
Sicily (but not to Portugal and the other dominions of the Crown of Castile) 
and was circumscribed in cases of simony and usury. It raised sums substan- 
tial enough to lead to the formation of a royal council for the cruzada parallel 
to that for the Hacienda, tasked with collecting monies and regulating alms 
offered to negotiate penalties or choose a personal confessor or settle fines and 
levies previously evaded.*3 

This restitution was most profitable in the urban or mercantile context. 
Alonso Pérez de Lara's (1565-1639), an experienced lawyer in the service of the 
Habsburg monarchy, in his Compendio de las tres gracias de la santa cruzada, 
subsidio y escudado (1610), for instance, lists numerous sins for which par- 
dons could be purchased and describes the process. The papal bull was read 
out during a rite in which candles were extinguished and those who avoided 
restitution were anathematized. The negotiation then continued before the 
delegates of the Cruzada commission until an acceptable total was reached. 
The process reaches across social classes and included a wide array of sin- 
ners: corrupt civil and ecclesiastic magistrates, artful lawyers, false witnesses, 
“los oficiales ..., notarios o secretarios" guilty of embezzlement, those who 
had expropriated assets and rights belonging to the community, those who 
had trespassed on private land to gather wood or hunt, those feigning poverty, 
those diluting wine and adulterating other goods, and, finally, those who had 
evaded tolls and taxes.5+ 


52 Goñi Gaztambide, Historia de la Bula, 663, 685. 

53 See José Martínez Millán and Carlos de Carlos Morales, “Los orígenes del Consejo de 
Cruzada (siglo XVI)” Hispania 51 (1991), 901-33. 

54 Alonso Pérez de Lara, Compendio de las tres gracias de la Santa Cruzada, Subsidio y 
Escusado (Lyon: 1672), 26-32. 
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The Cruzada was not the only device for remitting crimes and misdeeds, 
though. The Camara de Castilla, too, could issue pardons against payment 
(such as those issued on Good Friday). Debate nonetheless focused on the 
crusading indulgences, in works such as the treatise De potestate legis poe- 
nalis (1550) by Charles v's confessor, the Franciscan Alonso de Castro (1495 
1558). Castro strenuously defended the frequent confiscations imposed by 
the Inquisition, but also condemned fiscal fraudulence and the undermining 
of secular penal laws. It was wrong to summon the wrongdoer to the bar of 
conscience when secular law already spoke of sin as well as malfeasance (as 
was the case with some of the Spanish fiscal provisions). He made it clear that 
the penitent was obliged to repay spontaneously the male ablata (such as fines 
and unpaid taxes) because he was simultaneously burdened with a secular and 
theological culpa (sin). His argument was directed against Angelo da Chivasso 
and those who had taken up his ideas.59 

The doctrine of restitutio was further refined in response to issues deriv- 
ing from the privatisation of common assets, a pervasive phenomenon in the 
Castile of the day.5” No little consideration, on the other hand, was given to 
the fact that crown debt made the issue of tax evasion particularly controver- 
sial. We need only consult De poenitentia, restitutione et contractibus (1546) 
by the Franciscan Juan de Medina (1490-1547), Alcalá's leading theologian 
at the time. This work — the first in the early modern period in whose title 
restitutio appears — dealt with the traditional themes such as gaming, usury, 
exchanges, simony, fama, and questions of purely fiscal import. Taxes and tolls 
on the transit of merchandise must be paid to avoid sin. If a subject failed to do 
so, he could, with the help of his confessor, redeem himself by giving arms in 
line with the stipulations of the Cruzada, which Medina defended against its 


55 For his biography, see Manuel de Castro, “Fr. Alfonso de Castro, O. F. M. Obs. (1495- 
1558): Notas bibliográficas) Collectanea Franciscana 28 (1958), 59-88; Idem, “Fr. Alfonso 
de Castro O. F. M. (1495-1558), consejero de Carlos V y de Felipe II,” Salmanticensis 6 
(1958), 281-322. For Castro's penal teaching see Harald Mainhold, “God's Wrath and 
Charity: Criminal Law in (Counter-)Reforming Discourse of Redemption and Retribution,” 
in Law and Religion: The Legal Teachings of the Protestant and Catholic Reformations, eds 
Wim Decock et al. (Goettingen: 2014), 149-173. 

56 See the last edition revised by the author: Alonso de Castro, De potestate legis poenalis 
(Antwerp: 1568), fols 114v-115r. Castro also defended the privatisation of common assets, 
saying that anyone who grazed or gathered wood in enclosed fields once in common own- 
ership was obliged, to avoid sin, to repay the damage to the owner or to give alms, fols 
96v-99v. 

57 See Angel García Sanz, “Bienes y derechos comunales y el proceso de su privatización en 
Castilla durante los siglos XVI y XVIL” Hispania 40 (1980) 95-127; David Vassberg, Land 
and Society in Golden Age Castile (Cambridge-New York: 1984), 169ff, 219ff. 
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critics.°® Indeed some theologians and canonists harboured doubts concern- 
ing the legitimacy of the prevailing fiscal system. 


4 Vitoria and Azpilcueta 


After the uprisings in the wake of Charles 1’s accession and debates in the Cortes 
on matters of taxation,%% Francisco de Vitoria dedicated a series of lectures 
delivered in Salamanca during 1535 to the issue of taxation, glossing Aquinas's 
Secunda secundae (it was Vitoria who promoted the Summa as a manual of 
theology for the Studia). His lectures never made it into print but circulated 
widely among Spanish and Portuguese theological instructors. The themes of 
the lectures were restitutio and the definition of dominium. Referring to the 
gloss on the chapter Fraternitas of the Decretum, Vitoria questioned the legal- 
ity of Castilian taxes and the violation of customary rights. He opposed the use 
of excommunication to compel the faithful to reimburse fraudulent gains and 
to impose laws forbidding hunting, fishing, and wood-gathering on land or in 
waters that had been public and were now privatized for fiscal reasons. 

What, Vitoria asked, was the moral nature of penal laws? A positive just law 
should surely be binding, but the drafting of laws ought to take into account 
the custom ofthe common people who contested the legitimacy of certain lev- 
ies: the “portazgos, qui sunt in aliquibus transitibus et viis” and the taxes “que 
paguen de diez uno, et si ita non fecerint, que paguen con el doblo.”® Vitoria 
was referring to two pillars of the Castilian fiscal system: the alcabala, which 


58 I quote from Juan de Medina, De poenitentia, restitutione et contractibus, 2 vols 
(Ingolstadt: 1581), vol. 2, 89-100. The defence of the Cruzada and restitutio "per bullas et 
indulgentias" preceded the section devoted to taxation. 

59  Forthe bibliography see Juan Manuel Carretero Zamora, “Las razones del Rey: El discurso 
politico-fiscal ante las cortes castellanas de Carlos V (1518-1534) in Campo y campesinos 
en la España Moderna: Culturas políticas en el mundo hispano, 2 vols, eds María José Pérez 
Álvarez and Laureano M. Rubio Pérez (León: 2012), vol. 1, 321-60. For the uprisings and 
the issue of fiscality, see En torno a las Comunidades de Castilla, ed. Fernando Martínez Gil 
(Cuenca: 2002); Eulalia Duran, “Aspectos ideològics de les Germanies,” Pedralbes. Revista 
d'História Moderna 2 (1982), 53-67. For relations between Crown, Cortes, and cities, see 
Irving LA. Thompson, Crown and Cortes: Government, Institutions and Representations in 
Early-Modern Castile (Aldershot: 1993); Aurelio Espinosa, The Empire of the Cities: Emperor 
Charles V, the Comunero Revolt, and the Transformation of the Spanish System (Leiden- 
Boston: 2009); Helen Nader, Liberty in Absolutist Spain: The Habsburg Sale of Towns, 1516- 
1700 (Baltimore-London: 1990). 

60 Francisco de Vitoria, Comentarios a la Secunda secundae de Santo Tomás, 6 vols, ed. 
Vicente Beltrán de Heredia (Salamanca: 1932-1935), vol. 3: De iustitia, 150-56, 227-33. 
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subtracted ten percent of sales, collected by subcontractors, and the portazgos, 
or customs dues that fell on the circulation of goods and livestock at pasture. 
Vitoria criticised the enclosures with which the Crown appropriated common 
land and obstructed the exercise of traditional rights, threatening fines and the 
confiscation of crops. The secular law, he wrote, cannot impose moral stric- 
tures like the Church; a large part of the fiscal legislation was based on injus- 
tice and fell only on the poor. The evader was not required to indemnify, and 
the same went for the exercise of wood-gathering, hunting, and fishing rights. 
Transgressors did not sin “quia nulla est cura de tali peccato” Nobody should 
confess to having taken what was considered common property. 

In other words, the principle (advanced by Henry of Ghent and Chivasso) 
that secular penalty precluded sin was correct. Fear of secular punishment was 
quite enough for the individual, and there was no need to aggravate it through 
imposition of an interior compulsion to make restitution. The expropriation of 
common land had been accomplished “injusto titulo,” so that violation of laws 
framed in defence of enclosed fields was no sin and should not be thought of 
as such by either confessors or penitents. 

Vitoria advised caution, though: while gathering wood was not a crime, it 
was better not to say so in public. Confessors should not withhold absolution 
nor compel restitution through the Cruzada, but they should not explicitly 
admit to sympathising with deceit either.9! Castro surely had Vitoria in mind 
when he criticised certain tolerant attitudes adopted by theologians, but it was 
a canon lawyer, who, like Castro, had studied at Alcalá, who was to propagate 
the anti-fiscal position in a vernacular 'bestseller' aimed at confessors. 

It was the Manual de confesores y penitentes (1552; Latin title: Enchiridion 
confessariorum, 1573, rev. 1584) by Martín de Azpilcueta (1491-1586), known as 
Doctor Navarrus.6? Azpilcueta, latently hostile to Castile, accepted the thesis 
of the mutual exclusivity of punishment and sin and legitimised evasion of lev- 
ies such as the alcabala and the portazgos as well as the exercise of traditional 
rights on lands and waters once held in common.9? Influenced by Gerson, 
Chivasso, Vitoria, and Erasmus, Azpilcueta was convinced that secular author- 
ities acted out of a sort of bad habit of illegitimacy, violently and against cus- 
tom. After studying and teaching in France, he became a colleague of Vitoria's 
at Salamanca and a supporter of contractualism, particularly when it came to 


61 Vitoria, Comentarios a la Secunda secundae, vol. 3, 214. 

62 For his biography, see Vincenzo Lavenia, "Martín Azpilcueta: Un profilo,’ Archivio Italiano 
per la Storia della Pietà 16 (2004), 15-144. 

63 Martín de Azpilcueta, Opera omnia, 6 vols (Venice: 1618-1621), vol. 1: Enchiridion confessa- 
riorum, 391—99. 
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the levying of taxes.°* Moving to Portugal, he attached himself to the Jesuits, 
who adopted his manual, written in Coimbra, as a reference text for the con- 
fessional and for the teaching of casuistry. Returning again to Spain, he came 
to the defence of Bartolomé Carranza, the Archbishop of Toledo who was on 
trial for heresy. Following him to Rome after his appeal to the pontiff, Navarro 
adapted his writings in line with the Council of Trent, working for the last part 
of his life for the Apostolic Penitentiary. 

From his conservative stance, Azpilcueta argued against the collaboration 
between Church and secular powers and for the exercise of indirect potestas 
over secular authorities. He emphasised the therapeutic character of the con- 
fession and recommended frequent and soothing recourse to it (as indeed did 
the Jesuits), and harked back to Gratian's sources to develop a concept of canon 
law less in accord with contemporary secular justice. Azpilcueta contended 
that positive law in its secular and penal form was not binding on the con- 
science because temporal punishment excluded sinfulness. He maintained, 
more explicitly than Vitoria, that confessors should not compel the faithful 
because listening to the confession of sins ought not to be a ground on which 
to build the duties of subjects in relation to taxation and the penal law. Nor 
should the Spanish monarchy help itself to the assets of the Church to swell its 
fiscal revenues.*5 

Unsurprisingly, his views found favour with the Roman Curia, especially 
during the years Pius v (1566-72) was opposing the fiscal demands of Philip 11. 
The pope in fact revived the principle that any new civil tax should be approved 
by Rome and threatened excommunication against those daring to disobey. In 
his 1568 bull In Coena Domini, he went as far as threatening to withdraw the 
Cruzada.99 It was at this point that Azpilcueta delivered a reading of secular 
penal laws radicalising the arguments of the confessors' manuals. 

Established custom, Azpilcueta stated, was sufficient to invalidate any 
human law. Evading levies was a practice which had to be tolerated, since 
everywhere those who exported merchandise did their best to dissemble. The 
confessor should be guided by experience, given that it was difficult to get 


64 See his Relectio in cap. Novit de iudicijs, first published in 1548 and reissued, with few 
changes, in 1575 and 1584, in Azpilcueta, Opera, vol. 4, 580ff. 

65 See Azpilcueta, Opera, vol. 2: Tractatus de reditibus beneficiorum ecclesiasticis, 506. In this 
text (which appeared in Castilian in 1566 and in Latin in 1568), Navarro accused the King 
of Spain of making free with the Church's assets, and worse than any prelate. 

66 See Massimo Giannini, “Tra politica, fiscalità e religione: Filippo II di Spagna e la pubbli- 
cazione della bolla In Coena Domini’ (1567-1570), Annali dell'Istituto Storico Italo-ger- 
manico in Trento 23 (1997), 83-152. 
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merchants to abandon their habits. The law should adapt itself to men, not 
men to the law, while legislators should avoid imposing impossible burdens. 
Navarro recommended that confessors absolve penitents without forcing res- 
titution on them, claiming that tradition was on his side.” 


5 Fiscal Debate during the Second Half of the 16th Century 


The positions of Vitoria, Castro, and Navarro were rehearsed in subsequent 
debate, from the writings of Diego de Covarrubias*8 (who fiercely attacked 
theological justification of fiscal evasion) to Domingo de Soto®? onwards.” 
Only in the 1570s, though, did theological analysis of the tax system and the 
economic world more generally become more sophisticated and less prone to 
rehearse inherited fault lines." By then conflicts with the Roman Curia had 
become less acute, while the second bankruptcy of the Spanish monarchy 
(1575), the obduracy of the Flemish rebels, the threat of war with England, 
and involvement in the French Wars of Religion increased the fiscal pressure 
on Philip 11's polycentric empire. Between 1572 and 1575, the excusado, a tax 
appropriating a portion of the tithes throughout Spain, was imposed. This nov- 
elty was accompanied by the expropriation of Church funds to the tune of 
40,000 ducats, authorized by Gregory XIII, and a review and increase of the 
alcabala (1575). These measures provoked a degree of resistance from the cities 
and some of the clergy.?2 


67 Azpilcueta, Opera, vol. 3: Commentarius de lege poenali in cap. Fraternitas, 671-86. 

68 See Diego de Covarrubias, Relect. c. Peccatum de reg. iur. in 6, a restituzione facienda quo- 
modo quis excusetur, in idem, Opera omnia, 2 vols (Antwerp: 1638), vol. 1, 448—70; Variarum 
resolutionum libri, vol. 2, 148-54. The two works appeared between 1552 and 1570. 

69 Domingo de Soto, De iustitia et iure (Venice: 1568), fols 20v-21r. 

70 For some of the theologians omitted from this discussion see José Aliaga Girbés, Los 
tributos e impuestos valencianos en el siglo XVI: Su justicia y moralidad segün Fr. Miguel 
Bartolomé Salón, O.S.A. (1539?-1621) (Rome: 1972); José Barrientos García, "La justicia en la 
distribución de los cargos püblicos y cargas o impuestos en Pedro de Aragón," La Ciudad 
de Dios 206 (1993), 299-363; Idem, Repertorio de moral económica (1526—1670): La Escuela 
de Salamanca y su proyección (Pamplona: 2011). 

71 See Economía y economistas espafioles, vol. 2, ed. Enrique Fuentes Quintana (Barcelona: 
1999). 

72 See José I. Fortea Pérez, Monarquía y Cortes en la Corona de Castilla: Las ciudades ante la 
política fiscal de Felipe II (Salamanca: 1990); Fernando Bouza, “Críticas al rey en la década 
de 1570: Rezos y Hacienda,’in Felipe II (1527-1598).:Europa y la Monarquía Católica, 4 vols, 
ed. José Martínez Millán (Madrid: 1998), vol. 2, 103-31; Ciudades en conflicto (siglos XVI- 
XVIII), eds José I. Fortea Pérez and Juan E. Gelabert (Madrid-Valladolid: 2008). 
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One example is the Franciscan José Anglés (d. 1588), a Valencian theolo- 
gian teaching Duns Scotus at Salamanca. His Flores in Quartum librum sen- 
tentiarum (1575-1576) became the target of those convinced that exacting 
taxes was a rightful prerogative of sovereigns deriving from natural law rather 
than cortes or established custom.”3 Anglés, on the contrary, referred back 
to the teachings of Navarro and contractual thinking very much alive in the 
Catalonian/Aragonese ambit. Paying one's taxes was a duty of the Christian, 
based on Christ's words. Until the levy was demanded, however, the subject 
had no obligation to pay it spontaneously. The principle "cessante causa finali 
legis cessat legis obligatio" also applied, and since a good proportion of tax- 
ation had been introduced to finance the crusades it was difficult to justify 
their continuing legitimacy. There was no obligation to return wood gathered 
or game or fish caught in woods and waterways that had been common prop- 
erty.”* Anglés, in short, disputed the right of the Crown to demand either old or 
new taxes without consent. He was not alone. Other authors equally insisted 
on the covenantal nature of political power threatened by the growing fiscal 
absolutism of kings and their presumptuous interpretation of human laws as 
divine oracles.’° For evidence that secular law wrongly claimed to bind the 
soul one needed look no further than the provisions of the controversial Grain 
Edict (1571) which warned against concealment because of the “pecado en que 
incurren los transgresores de los justos mandamientos de su superior.””6 

Bankruptcy returned to trouble the monarchy in 1591, when a new tax was 
introduced known as the millones (1590).7” In the effort to urgently scrape 
together the money for a loan advanced by Castilian nobles, help was sought 
from leading churchmen, and the leading Dominican theologian Domingo 


73 See Juan Blas Navarro, Disputatio de vectigalibus et eorum iusta exactione in foro consci- 
entiae (Valencia: 1587); Ignacio Lasarte y Molina, De decima venditionis et permutationis 
quae Alcavala nuncupatur (Alcalá: 1589), fols 190v-192v; García de Gironda, Tractatus de 
gabellis Regibus Hispaniae debitis (Madrid: 1594); Juan Gutiérrez, Practicae quaestiones 
[...] Tractatus de gabellis (Venice: 1609). See Mariano Peset Reig, "Teología e impues- 
tos: Reflexiones sobre De vectigalibus' de Joan Blai Navarro,” Hacienda Pública Española 
87 (1984), 135-44. 

74 José Angles, Flores theologicarum quaestionum in quartum librum sententiarum 
(Venice: 1586), 179, 190-95, 202-4. 

75 See José Fortea Pérez, “Doctrinas y práticas fiscales,” in Balance de la historiografía mod- 
ernista, 1973-2001, eds Roberto J. López and Domingo L. González Lopo (Santiago de 
Compostela: 2003), 489-513. 

76 See Ángel García Sanz, “El contexto económico del pensamiento escolástico: el florec- 
imiento del capital mercantil en la España del siglo XVI," in Economía y economistas 
españoles, vol. 2, 131-62: 141. 

77 See Ulloa, La Hacienda Real de Castilla, 505-31. 
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Bañez and three other fathers were entrusted with a number of fund-raising 
missions’ that enjoyed a certain success.7? The following year an uprising broke 
out in Saragossa, caused at least in part by disputes over taxation."? Against 
this background, theological treatises that encouraged the faithful to evade 
taxes and advised confessors to absolve them were obviously frowned upon. In 
Castile, some corregidores accused preachers and confessors of setting them- 
selves up as standard-bearers of anti-fiscal hostility. 

"The role assigned to the confessors in these political debates," Charles Jago 
has written, “was a direct product of the centrality of theology to the intellec- 
tual culture of early modern Spain.’8° What surprises is that the debate went 
on relatively uninhibited. As a result, an anti-fiscal vocabulary took root that 
was founded on the alterity of sinfulness and human punishment and the idea 
that the Church was the single interpreter of established custom. This vocabu- 
lary was contested in several treatises on moral theology defending the duty to 
submit to established secular authority. But there was no unanimity of view- 
point even among the Jesuits who were beginning to occupy a leading role in 
the Studia. Doctrines critical of taxation were prevalent in the writings of the 
Augustinians and the Franciscans as well as Portuguese and Italian casuists, 
but in Spain the subject remained controversial. 

A proportion of the Spanish clergy assumed the right of judging the legiti- 
macy of taxes through the confessional, not only in the name ofthe doctrine of 
absoluta potestas, but also papal ratione peccati. Casuistry enabled the Spanish 
church to claim the role of intermediary between the taxed and the fiscal 
authority. By wielding spiritual power in this way, the clergy, rather than disci- 
plining the Christian subject, contributed to a mental reflex unsympathetic to 
the spontaneous payment of taxes.®! 


78 See Vicente Beltrán de Heredia, “Bañez y Felipe IL" in Miscelanea Beltrán de Heredia: 
Colección de articulos sobre Historia de la teología española, 4 vols (Salamanca: 1972-1973), 
vol. 3, 11-39. But the same theologian wrote that evasion in some cases was not fraud but 
prudence ("fraus aut dolus, sed cautela”): Domingo Bañez, Decisiones de iustitia et iure 
(Venice: 1595), 132-41. 

79 See Jesús Gascón Pérez, "Defensa de los fueros y fidelidad a la Monarquía en la rebelión 
aragonesa de 1591,” in Monarquía, imperio y pueblos en la España moderna, ed. Pablo 
Fernández Albaladejo (Alicante: 1996), 459—75. 

80 Charles Jago, "Taxation and Political Culture in Castile. 1590-1640,” in Spain, Europe and 
the Atlantic World. Essays in Honour of John H. Elliott, eds Richard Kagan and Geoffrey 
Parker (Cambridge Mass.: 1995), 48-72, 56. 

81 See Juan E. Gelabert, La bolsa del rey. Rey, reino y fisco en Castilla (1598-1648) (Barcelona: 
1997), 336-42. Juan Baltar Rodríguez, Las Juntas de Gobierno en la Monarquía Hispánica 
(siglos XVI-XVII. 


TAXATION 543 


All the while, the views of the theologians heard by government were used 
by the royal confessors, who wielded considerable political influence in the 
European courts of the early 17th century.82 A number of theologians empha- 
sized the need to obey political power, aiming to deflect criticism from politi- 
cal theorists accusing the Church of Rome of deliberately undermining secular 
authority.83 Other casuists, though, continued to advocate the absolution of 
evaders quite explicitly, writers such as the Portuguese Augustinian Hermit 
Luis de Beja Perestrelo, who taught at Bologna and wrote the Decisiones 
casuum conscientiae (1582) inspired by his reading of Azpilcueta.9^ 

Beja's arguments rehearsed a number of principles soon picked up by 17th- 
century anti-fiscal casuistry: that secular punishments did not concern the 
soul, that no spontaneous resolution of fiscal obligations was required of the 
subject, that consent was necessary to justify a levy, that custom should tem- 
per legislation, that the severity of the taxes entailed the legitimacy of evading 
them and accepting the risk of the fines envisaged by the civil authority, that 
confessors should incline to the justifications of the possessor of the assets 
over those of the tax authority, and that all new impositions were illegitimate 
and any taxes on essential goods. 

As to the Jesuits,$ Juan de Mariana underwent an inquisitorial trial for crit- 
icising the monetary reforms of the Lerma regime in the early 1600s.96 Luis 


82 See Dolores Sánchez Gonzáles, El deber de consejo en el Estado Moderno: Las Juntas ad 
hoc en España (1471-1665) (Madrid: 1993); Harald E. Braun, "Conscience, Counsel and 
Theocracy at the Spanish Habsburg Court in Contexts of Conscience, 56-66. From the 
vast literature on royal confessors, see I religiosi a corte: Teologia, politica e diplomazia in 
Antico Regime, ed. Flavio Rurale (Rome: 1998); Robert Bireley, The Jesuits and the Thirty 
Years War: Kings, Courts, and Confessors (Cambridge: 2003); Isabelle Poutrin, "Cas de 
conscience et affaires d'État: Le ministére du confesseur royal en Espagne sous Philippe 
IL” Revue d'histoire moderne et contemporaine 53 (2006), 7-28; Nicole Reinhardt, Voices 
of Conscience: Royal Confessors and Political Counsel in Seventeenth-Century Spain and 
France (Oxford: 2016). 

83 See for example Paolo Sarpi, Sopra una bolla in materia delli eretici abitanti in Italia, 1622, 
in Opere, eds Gaetano and Luisa Cozzi (Milan-Naples: 1969) 1220-23: "I see an infinitude 
of books that affirm there is no sin in cheating over the tariffs and that the civil authority 
is a profane phenomenon [...]. The degree of damage that can be caused by bad confes- 
sors I do not need to specify [...], particularly those from the new religious orders." He was 
referring to the Jesuits. 

84 Luis de Beja Perestrelo, Responsa casuum conscientiae, 2 vols (Venice: 1621), vol. 1, 25- 
29, 131. 

85 On the Jesuit positions regarding taxes see Harro Höpfl, Jesuit Political Thought: The 
Society of Jesus and the State, c. 1540—1630 (Cambridge: 2004), 306-13. 

86 Cf. Gonzalo Fernández de la Mora, “El proceso del padre Mariana,” in Economía y econo- 
mistas españoles, vol. 2, 341-54; for Mariana's stance on taxation, see Harald E. Braun, Juan 
de Mariana and the Early Modern Spanish Political Thought (Aldershot: 2007). 
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de Molina argued that taxes were part of a political contract that, if violated, 
absolved the subject from the obligation of paying them. Recommending the 
study of Navarro, Molina explained that royal legislation should be tempered so 
that taxes did not oppress the common people. Confessors should then act as 
counsellors to lighten the fiscal burden and persuade the powerful to rein in lux- 
ury spending and impose a more just level of taxation. Sovereigns were dispen- 
satores and not lords and masters of the assets and reditum of the exchequer.8” 

Following Molina, Tomás Sánchez (1550-1610) wrote against the alienation 
of woodlands,$8 and, reiterating that "tributa non sunt poenae,” pointed out 
that the cortes were the legitimate forum of consent for the imposition of new 
taxes. The cortes together with the confessors had to oversee relations between 
subjects and the fiscal authority. Modern levies were often illegitimate and 
the qualms of the less well-off who evaded them merited due consideration. 
The old taxes instituted to finance the struggle against Islam, now concluded, 
were just. It was right to pay the alcabala because it was portioned out in the 
villages by means of encabezamento, and if an individual failed to pay his lot, 
other Christians suffered. However, one could freely evade customs dues and 
duties on necessities. The poor had a justification for deceit, in extreme cases, 
because the natural right of being able to feed one's own family before filling 
the king's coffers.9? 

Gabriel Vázquez and Francisco Suárez took the opposite view, attacking 
Chivasso, Navarro, and Anglés and maintaining that a sovereign was entitled 
to decide on the legitimacy of taxes old and new.* The two Jesuit theologians, 
both with ties to the crown, used voluntarist arguments, arguing that neither 
custom nor the supposed mutual exclusivity of sin and secular punishment 
absolved the evader. Even where the original motive for introducing the tax 
had lapsed, the king could continue to collect it because the state needed 
to cover its costs, all the more so in the case of Spain, defender of the true 
faith and a vast empire which ensured the safety of the Catholic faith and all 
Catholics.?! In Flanders, Lenaert Leys, who wrote widely on economics, took 


87 Luis de Molina, De iustitia et iure, 4 vols (Mainz: 1659), vol. 3, pars 1, tractatus 2, col. 482, 
503-5. This work originally appeared between 1593 and 1609. See Diego Alonso-Lasheras, 
Luis de Molina's De Iustitia et Iure: Justice as Virtue in an Economic Context (Leiden- 
Boston: 2011), 204ff. 

88 Tomás Sanchez, Consilia seu opuscula moralia: Opus posthumum (Lyon: 1631), 35-40. 

89 Sánchez, Consilia, 292-305. 

go Gabriel Vázquez, Opuscula moralia (Lyon: 1631), 97-122. He confessed that he had never 
liked Navarro's doctrines. 

91 See Francisco Suárez, Tractatus de legibus ac Deo legislatore (Lyon: 1613), 276-81, 290-7, 
310-30. Another rejection of the contractual position of some Jesuits is Juan Márquez, 
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issue with Navarro and justified the farming out of taxes as well as levies on 
necessities. Possessions, even life itself, should be sacrificed for the State, if 
necessary.?? Contemporaries given to accusing the Jesuits of favouring political 
disobedience were presumably ignorant of these writings. 


6 The Decline of the Cortes, the Decline of the Confessor 


The rich casuist literature of the later 16th century is testimony to the increased 
role attributed to confession and the confessor. Yet, certainly regarding fiscal 
matters, things changed during the 17th century.* Spanish scholastic theolo- 
gians had to come to terms with an increasingly specialised bureaucracy and 
confront the risk of moral considerations being completely excluded from the 
decision-making process. Theology, it appeared, was no longer up to examin- 
ing public accounts or assessing the resources of the exchequer or the legit- 
imacy of every fiscal demand. The new role of leading minister (the valido) 
surrounded by a faithful bureaucracy further complicated the picture as it 
reduced the opportunity for clerics to act as political and fiscal mediators.?* 
The treatise De iustitia et iure (1642) of the Spanish Jesuit and cardinal Juan 
De Lugo y de Quiroga (1583-1660) reflects the dissolution of the links between 
theology and fiscal policy on the face of war and frondes, recalcitrant corpora- 
tions, and clashes between clientelas and their representatives and the court. 
Theologians, De Lugo wrote, could do no more now than offer advice, and 
establish general rules based on common principles of justice, so that the taxes 


El gobernador christiano (1612). See Harald E. Braun, “The Bible, Reason of State, and the 
Royal Conscience: Juan Juan Marquez’s El gobernador christiano,’ Renaissance Studies 23 
(2009), 552-67. 

92 Leonardus Lessius, De iustitia et iure (Venice: 1618), 317. On Leys’s economic thought, 
see Wim Decock, Theologians and Contract Law: The Moral Transformation of the lus 
Commune (ca. 1500-1650) (Leiden-Boston: 2012). 

93 On the evolution of the taxation debate, see Abelardo del Vigo Gutiérrez, “Las tasas y las 
pragmaticas reales en los moralistas españoles del Siglo de oro,” Burgense 22 (1981), 427— 
70; Marco Bianchini, "La tassazione nella seconda scolastica e negli scritti politici dell Ita- 
lia cinque-seicentesca,' in Fisco, religione e stato, 43-62; Jago, "Taxation and Political 
Culture in Castile” 

94 On valimiento in Spain see Francisco Tomás y Valiente, Los validos en la monarchia 
española del siglo XVII: Estudio institucional, 2nd ed. (Madrid: 1982); John H. Elliott, 
Richelieu and Olivares (Cambridge: 1984); Robert Stradling, Philip IV and the Government 
of Spain. 1621-1665 (Cambridge: 1988); Francesco Benigno, L'Ombra del Re: Ministri e lotta 
politica nella Spagna del Seicento (Venice: 1993); Rafael Valladares Ramírez, El mundo de 
un valido: Don Luis de Haro y su entorno, 1643-1661 (Madrid: 2016). 
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did not weigh too heavily on those most needy, and were equitably spread. 
Certainly, theologians and the clergy could exert pressure on the represen- 
tatives of the different classes and the estates, but within limits. Established 
custom was not always a valid benchmark. Confessors should not render the 
sacrament of repentance too burdensome. The clergy should exercise a vigi- 
lant role over the use of public money. It should question the legitimacy of new 
fiscal demands and defend the exemptions enjoyed by Church assets. But that 
was the extent of its role.95 

Europe was changing. The Spanish mother-country was under pressure. 
Casuist treatises, particularly Jesuit treatises, were accused of fomenting lax 
attitudes. The rigorist turn was not long in coming. In 1665, the Holy Office 
condemned a series of propositions derived from the Summae of moral the- 
ology. Among them was the one that posited that there was no sin in a peo- 
ple refusing to accept a just law from their prince.?6 In 1696, in the course of 
its General Congregation, the Society of Jesus drew up a list of propositions 
banned from being taught in its schools and colleges. Among the censored 
views featured two that implied a particular mode of interpreting the obliga- 
tions of conscience towards the penal laws: “leges humanae, etiam ecclesiasti- 
cae, non habent vim obligandi sub peccato mortali" and *universim loquendo, 
leges civiles sunt mere poenales."?7 A century and a half on, then, theories 
that had enjoyed wide circulation in the 16th century and had influenced the 
thinking on positive laws and casuist treatment of taxation were condemned. 
Perhaps for this reason, issues of taxation ceased to appear in 18th-century 
confessors' manuals and texts of moral theology, not only in Spain. 

We need to look only at the founder of the Redemptorist Congregation, 
Alphonsus Liguori (1696-1787). We cannot know what happened in the confes- 
sional or in social practice (undoubtedly evasion continued), but the writings 
of the casuists (influenced after the mid-point of the century by French rather 


95 See Juan de Lugo, Disputationes de iustitia et iure, 2 vols (Lyon: 1670), vol. 2, disputatio 36, 
498-540. For the 17th century, see Beatriz Cárceles de Gea, Fraude y desobediencia fiscal 
en la Corona de Castilla (1621-1700) (Valladolid: 2000); José I. Fortea Pérez, “¿Pagar y obe- 
decer? La Iglesia y el clero ante el fisco regio en Francia y en España en tiempos de guerra 
(1635-1659), in Fiscalità e religione, 1-66. 

96 Enchiridion symbolum, eds Heinrich Denzinger and Peter Hünermann (Bologna: 2010), 
number 2048. Cf. Jean-Louis Quantin, “Le Saint-Office et le probabilisme (1677-1679): 
Contribution à l'histoire de la théologie morale à l'époque moderne,’ Mélanges de 
l'École frangaise de Rome. Italie et Méditerranée 114 (2000), 875-960; Gay, Morales en 
conflit. 

97 “Elenchus propositionum quae in Scholis Societatis non sunt docendae,’ in Massimo 
Petrocchi, Il problema del lassismo nel secolo XVII (Rome: 1953), 95-103. 
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than Spanish texts) abandoned the controversial field of taxation, dedicating 
more and more space to private morality. As Bossuet remarked, “la religion 
n'entre point dans les maniéres d'établir les impóts publics que chaque nation 
connait.”?® Theology would only return to deliberating on issues of taxation 
in response to the French Revolution, liberalism, secularisation. A pamphlet 
written by one of the promoters of the Thomist renaissance, criticizing the 
policies of the Third Republic, dusted off the anti-fiscal vocabulary of Spanish 
scholasticism.99 
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PART 9 


Science and the Senses 


CHAPTER 21 
Scholastics and novatores 


Juan Manuel Gómez París 


In 1726, fray Benito Jerónimo Feijoo published the first volume of his Teatro 
crítico universal, a testimony to the presence of the Enlightenment and the 
ideas of the scientific revolution in Spain.! The Benedictine monk criticizes the 
scholastic approach to science and calls for the adoption of the method and 
ideas of the new philosophy currently spreading through England and France.? 
The publication of Feijoo's monumental work has long been taken as mark- 
ing the beginning of the Enlightenment in Spain.? Since the 1970s, though, the 
work of José María López Piñero and others has demonstrated that the scien- 
tific ideas expounded in his volume had been alive and subject to debate as 
early as the 1660s.* 

Throughout the last decades of the 17th century and the first twenty years of 
the 18th century, Spanish authors and scholars commonly grouped under the 
term' acquainted themselves with the new science and emphatically demon- 
strated their desire to relinquish the traditional, scholastic way of investigating 
the natural world. The preference for the methodology of the new science is 
already made evident, for instance, in the Carta philosophica published by the 
physician and medical reformer Juan de Cabriada (1661-1743) in 1687: 


It is an established rule, and true maxim in all of medicine, and in the 
knowledge of natural things, that nothing is to be admitted as true, if 
it is not what has been shown by experience through the external 
senses: it is also certain, that the physician must be instructed in three 


1 Benito Feijoo, Teatro critico universal, tom. 1 (Madrid: 1726). 

2 Tuse the terms new philosophy and new science to refer to the same movement throughout 
the chapter. 

3 See especially Greogorio Marañón, Las ideas biológicas del Padre Feijoo (Madrid: 1934). 
However, the idea that the beginning of Enlightenment in Spain came with Feijoo has long 
ago been discredited. See Antonio Mestre, La Ilustración española (Madrid: 1998), 9-13. 

4 See José María López Piñero, La introducción de la ciencia moderna en España 
(Barcelona: 1969). See also Francisco Sánchez-Blanco, Europa y el pensamiento español del 
siglo XVIII (Madrid: 1991); José Manuel Souto, El siglo XVIII español: Cultura, ciencia y filosofía 
(Madrid: 2004). 
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kinds of observations, and experiments: anatomical, practical, and 
chymical.5 


The emphasis on experience and observation was one of the main tenets of the 
new philosophy, and the idea expressed here by Cabriada was one shared by 
all the novatores, as was the explicit rejection of the scholastic way of thinking. 
Diego Mateo Zapata, speaking in 1701 on the Royal Medical Society of Sevilla* 
tells us that the aim of the society is to reveal medicine: 


... in its full splendor, which it deserves, getting rid of the shadows that 
either make it stop at the theoretical, or don't let it shine in the practical 
with such experimental clarity, of which it can't be doubted if itis shadow 
or light ... This society is useful, because it does not rely on the adorn- 
ments of speech, or on authority, but on the examinations of experience 
... nothing is more worthy of laughter, of tears, than a drawn curation, 
like those the Prince (Galen) achieved through the lines of speculation, 
tinged only with the colors of his own opinion, regardless of whether it 
was shown to be contrary to experience, like the ancient doctors did." 


Zapata's criticism of the speculative ways of the scholastics reached beyond 
medicine to all areas of knowledge and represents one of the salient features 
of texts written by the novatores. 

It could seem, then, that the novatores introduced the ideas of the 'new sci- 
ence' to Spain, confronting scholastic thinkers whose speculative Aristotelian 
ways| gradually disappeared from the intellectual landscape. But the his- 
tory of science in early modern Spain is much more complex. As a matter of 
fact, Diego Mateo Zapata himself is a great example of the way in which the 


5 Juan de Cabriada, Carta philosophica medica chymica (Madrid: 1686), 20. On Cabriada, see, 
for instance, José María López Piñero, “Juan de Cabriada y el movimiento novator de fina- 
les del siglo XVII: Reconsideración después de 30 años,” Asclepio 45 (1993), 3-53; Nicolás 
Fernánez-Medina, "The Body of the Letter: Vital Force and the Practice of Spanish Medicine 
in Juan de Cabriada's Carta filosófica, medico-chymica (1687), Revista Hispánica Moderna 
68.2 (2015), 109-25. 

6 For a brief but rich description of this society see José Pardo-Tomás and Àlvar Martínez- 
Vidal, “Medicine and the Spanish Novator Movement: Ancients vs. Moderns, and Beyond,’ 
in Beyond the Black Legend: Spain and the Scientific Revolution / Mas allá de la Leyenda 
Negra: España y la Revolución Científica, eds Victor Navarro Brotóns and William Eamon 
(Valencia: 2007), 351-353. 

7 Diego Mateo Zapata, Crisis médica sobre el antimonio y carta responsoria a la regia Sociedad 
Médica de Sevilla (Madrid: 1701), 1-8. 
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transition from scholastic to new science took place. Zapata was an advocate 
of scholastic science and medicine before he wrote his Crisis médica in 1701. He 
even published a defense of Galenic medicine in 1690, a defense that earned 
him praise from the Spanish court and the scholastic community.® Eventually, 
though, he came to embrace the new science and became one of the leading 
advocates of experimental philosophy in early modern Spain. 

Zapata's case indicates that scholastic thinkers engaged with and reacted to 
the ideas of the new science before the novatores began to dominate debate. 
Some, like Zapata, forsook their scholastic ideas and fully embraced the new 
science; others attacked the new science and its advocates and remained loyal 
to scholasticism; yet others adopted some of the ideas of the new science with- 
out fully relinquishing scholastic thinking. In this chapter, we will explore the 
different ways in which scholastic thinkers engaged with the ideas of the new 
science and with the novatores. 

The first section sketches the ideas of the novatores with an emphasis on 
their understanding of some of the main differences between the scholastic 
way of doing science and the new philosophy. The following sections focus on 
the way scholastic thinkers engaged with the new science in the three areas of 
natural philosophy (section 2), astrology/astronomy (section 3), and medicine 
(section 4). The main purpose of this chapter as a whole is to offer a survey of 
the transition from old to new science in early modern Spain, highlighting the 
eclectic nature of this process and the important and complex role of scholas- 
tic scholars during the period of the Enlightenment in the Iberian Peninsula. 


1 The Old versus the New? 


The new science was present in Spain some decades before the work of fray 
Benito Feijoo. As Jesus Perez Magallón has pointed out, Feijoo marks the 


8 Diego Mateo Zapata, Verdadera apología de la medicina racional (Madrid: 1691). See also Jose 
Luis Abellán, Historia crítica del pensamiento español, vol. 3 (Madrid: 1981), 359. 

9 Traditionally, scholars have relied on the distinction between rationalism and empiricism 
to interpret early modern philosophy. I have chosen to apply the framework proposed by 
Peter Anstey and Alberto Vanzo, "The Origins of Early Modern Experimental Philosophy," 
Intellectual History Review 22.4 (December 2012), 499-518, and Peter Anstey, “Experimental 
Versus Speculative Natural Philosophy," in The Science of Nature in the Seventeenth Century, 
eds Peter R. Anstey and John A. Schuster (Dordrecht: 2005), 215-242. They suggest that 
instead of the traditional distinction between empiricism and rationalism (RED) we should 
distinguish between experimental and speculative approaches (EsD). The latter has some 
advantages over the traditional divide: 
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end of the process of introducing Enlightenment ideas to Spain rather than 
at the beginning.!® If we follow Perez Magallón, the work of Feijoo as well as 
that of other 18th-century figures looked back at the transition from the old 
to the new, and in this sense underscores the differences between the two 
approaches to science. Before we return to Feijoo, itis useful, therefore, to turn 
to an exemplary text from the early stages of the process. This will give us a 
sense of how scholastics were perceived both when the new philosophy was 
still in its infancy in Spain and when it was much more established. 

Cabriada's Carta philosophica from 1687, already referenced above, will 
serve this purpose. Abellán, for instance, considers it one of the key docu- 
ments, if not the key document for pinpointing the beginning of the transi- 
tion from to the old to the new in Spain.!! Carta philosophica highlights the 
same methodological differences as Feijoo's text. In the quote offered above, 
Cabriada emphasizes the importance of experience and observation. He suc- 
cinctly points out what he sees as the main differences between scholastic and 
modern methods: 


... I wish to present myself more as a lover of Reason, than of specula- 
tion; more a lover of Usefulness, than of Authority; more a lover of the 
Common Good, than of Applause; that I do not write flatteries, but only 
what's more plausible ... That what experience finds to be evident princi- 
ples is not made debatable ...!? 


Throughout, Cabriada juxtaposes novatores or moderni dedicated to rea- 
son, experience, and usefulness with scholastics obsessed with speculation, 


- While the RED is a historiographical distinction, the ESD is more firmly grounded 
historically. Seventeenth- and 18th-century philosophers used those terms. 

- TheREDisa purely epistemological distinction, whereas the EspD is a methodological 
distinction that provides us with a more nuanced explanation of the period. 

— The RED has definitory and demarcation problems. It has become increasingly diffi- 
cult to spell out exactly what ‘empiricism’ or ‘rationalism’ signify, or who was a ratio- 
nalist and who was an empiricist. The ESD gives us a clear definition of 'experimental' 
and 'speculative' that allows for flexibility and plurality (no need for 5 different types 
of ‘empiricism’) and provides a clearer line of demarcation. 

This new framework provides a new and more comprehensive perspective on the 
status of philosophy in the Iberian Peninsula. Notably, the Esp makes it much easier to 
account for the eclecticism characterizing Spanish philosophy of the period than the tra- 
ditional framework. 

io Jesús Perez Magallón, Construyendo la modernidad (Madrid: 2002), 103. 
11 See for example Abellán, Historia crítica, 355-357. 
12  Cabriada, Carta philosophica, 5. 
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authority, and flattery. This contrast permeates the text. Cabriada stresses that 
knowledge “is not, and cannot be found just from what others say, or from 
reading books (though they can help), but it can be found through Reason 
and Experience, which are the two certain pillars of the natural Sciences"? 
He depicts his opponents, the galenic (scholastic) physicians, as "lovers of 
Erudition and Words" who attack him because his approach in medicine is 
new.!* He also comments on how the scholastics regard anything that could be 
labelled as new as a crime, and that they abhor the new methods without know- 
ing anything about them. Throughout Carta philosophica, Cabriada aims to 
prove that scholastic physicians rely on words and authority where reliance on 
experience and observation would yield better results. Even though his attacks 
are directed specifically at the Galenists, his criticisms can be expanded to the 
whole of the scholastic school. 

It is worth comparing Cabriada's polemic with the views Feijoo expressed 
in a letter written in 1745.16 The letter is part of a collection of missives mostly 
responding to a range of criticisms directed against his Teatro critico universal. 
This specific letter - numbered 16 in the second volume of the collection — is 
headlined Causas del atraso que se padece en España en orden a las Ciencias 
Naturales. Feijoo gives six reasons (causes) for the scientific backwardness of 
Spain, and places all of the blame squarely on the scholastic philosophers and 
their way of thinking. 

Feijoo begins by commenting on the quality of university professors. His 
criticism stems from the fact that Spanish universities retained a conserva- 
tive curriculum based on scholastic thought." This meant that well into the 
18th-century medicine was still taught on a galenic basis and Aritotelianism 
and Thomism were the basis of the teachings in natural philosophy. The main 
issue with university professors, according to Feijoo, is their narrowminded- 
ness: they believe that scholastic logic and metaphysics represents all there 
is to know. They criticize Descartes and Cartesian science without knowing 
anything about it other than its name. Feijoo is particularly critical of the way 
scholastic academics polemicize against the new science: 


13 Cabriada, Carta philosophica, 11. 

14 Cabriada, Carta philosophica, 16. 

15 Cabriada, Carta philosophica, 34-35. 

16 Benito Feijoo, Cartas eruditas, y curiosas, en que, por la mayor parte se continua el designio 
del Theatro critico universal, impugnando, o reduciendo a dudosas, varias opiniones 
comunes, vol. 2 (Madrid: 1745), 215-234. 

17 Manuel Tuñón, Historia de España, vol. 5 (Madrid: 1982), 404-405. Abellán, Historia 
crítica, 355. 
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There is a general maxim that no one can be condemned before being 
heard. But these Scholastics which I speak of, not only pronounce their 
sentence without hearing the accused, but they do it without even taking 
any notice of the body of evidence. They do not listen to any witnesses, 
or see any documents, or admit anyone defending whom they already see 
as delinquent, or such a Lawyer will be taken as a criminal as well. Could 
there be a more violent, tyrannical transgression of all that is justice and 


equity?!8 


Feijoo comments further that the scholastics reject the discoveries made by 
Galileo, Huygens, Casini, and Harvey solely because they “have been ignored 
by all of Antiquity, and are not previous to the new Philosophy"? Being set in 
their ways, the scholastics reject anything that could be presented as new. The 
work and ideas of the new philosophy are nothing to them but “a few useless 
curiosities.”20 

Feijoo focuses on the study of the natural world and ridicules the scholastics 
for their stubborn ignorance. If we are to judge theories based on their useful- 
ness, he suggests, the scholastics end up losing every time: 


Isn't it admirable that those teachers in our classrooms despise the work 
of the Modern for thinking them useless? Which would be more useful 
to explore in our examination of the physical world: the Work of the 
Author of Nature, or large Treatises about the Being of Reason, or Logical 
and Metaphysical abstractions, fictions of the human understanding? 
The former naturally elevates the mind to contemplate and admire the 
Grandeur and Wisdom of the Creator; the latter stops jailed in the lab- 
yrinths constructed by herself. Aristotle admirably said, that it is unbe- 
coming and childish to despise the examination of even the vilest animal 
on earth, since there is no work in nature, however low, in which Nature 
(properly said, the Author of nature) is not perceived admirably.?! 


Feijoo's intention here is to expose the contradictions present within scholas- 
tic thought. Apart from quoting Aristotle to show up apparent errors in scho- 
lastic methods, he aims to show how the method of the new science ends up 


18 Feijoo, Cartas eruditas, 216. 
19 Feijoo, Cartas eruditas, 217. 
20 Feijoo, Cartas eruditas, 219. 
21 Feijoo, Cartas eruditas, 219. 
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being not only more useful, but it also much closer to revealing the wisdom 
and power of God. 

Feijoo stresses what he considers one of the main differences between 
scholastic and new science: the former “is almost entirely metaphysical,” while 
the latter “investigates the causes through the sensible effects, and when they 
cannot be investigated, it is satisfied with the experimental knowledge of the 
effects.”?? Feijoo — described as “a defender of experimental philosophy who 
begins from a skeptical starting point in which experience is considered the 
path to knowledge of the natural world”23 — also points out that the new phi- 
losophy cannot be reduced to Cartesianism; while the latter is one new philos- 
ophy, there are many other systems within the movement. From the viewpoint 
of novatores like Feijoo, then, the major difference between them and the scho- 
lastics was scholastic methodology. 

This emphasis on methodology is equally present in the work of another 
novator, Andrés Piquer (1711-1772). In his Fisica moderna, racional, y experi- 
mental published in 1745, Piquer explains the difference in method by contrast- 
ing systematic with experimental philosophy: 


Contemporary physicists are either Systematic, or Experimental. The 
former explain nature according to some system; the latter discover it 
through the way of experience. The Systematic [physicists] form some 
idea in their imagination, or draw on the principal parts of the World, 
its connections and mutual correspondence; and holding this idea, 
that sometimes is strictly willed, as a principle, and foundation of their 
Philosophy, try to explain everything that occurs in the universe accord- 
ing to it ... The Experimental [physcists] work to collect many experi- 
ments, combine them, and use them as the basis of their reasonings.?* 


With what we've examined so far we can start fleshing out the main differ- 
ences between scholastics and novatores according to the latter: the former 
appear to be narrow-minded, defending scholastic theory (Aristotelianism and 
Thomism) as the only correct and accurate explanation of the natural world 
and hypothesize on causes to explain effects; the latter are open to the new, 


22 Feijoo, Cartas eruditas, 222—223. 

23 Jesús María Galech Amillano, “Astrología y medicina para todos los públicos las polémi- 
cas entre Benito Feijoo, Diego de Torres y Martín Martínez y la popularización de la cien- 
cia en la España de principios del siglo XVIII" (PhD diss., Barcelona, 2010), 7. 

24 Andrés Piquer, Fisica moderna, racional, y experimental (Valencia: 1745), 8. 
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without allegiance to any theory, and only seek to explain the natural world by 
deducing causes from observation. 

Cabriada, Feijoo, and Piquer offer a consistent picture of the novatores' view 
of scholastic scientific scholarship. Scholastics, loyal to Aristotelianism and 
Galenism, close their minds to anything labelled as new and disregard experi- 
ence and observation. They hold on to speculation — the use of reason unaided 
by experience — and authority as the only means to access knowledge. They 
describe the novatores, by contrast, as open to the advances of the new science 
and to the use of experience, reason, and observation as guides for exploring 
and explaining the natural world. 

Of course, this is the viewpoint of the novatores. What we have gained so 
far is how they understood and wished to portray their adversaries. As we will 
see in the following, the Spanish scholastics were not quite as narrow-minded 
as their opponents depicted them. In sections 2 and 3, so as to gain a more 
differentiated picture, we will focus on particular controversies between scho- 
lastics and novatores: the Palanco-Zapata-Lesaca controversy in natural philos- 
ophy and the Martínez-Torres de Villaroel controversy in astrology. The fourth 
and final section will explore a text by the Spanish medical doctor Miguel 
Marcelino Boix y Moliner. 

A word of caution is necessary before we enter our examination of these 
controversies. As John Slater has made clear with regard to Cabriada, we have 
to be careful examining these early modern texts.?? Slater points out that 
claims made by thinkers like Cabriada can tend towards “mere rhetoric,” texts 
polemical in intention and not intent on telling anyone much about the actual 
practice of medicine (in Cabriada's case) or other fields (in the cases examined 
in the following sections). I follow Slater and adopt it for the texts examined 
below: wittingly or unwittingly, they might not represent accurately the way 
science was practiced; yet the fact that they are embedded within rhetoric 
driven by polemical intent and purpose can still help us with our exploration 
of early modern Spanish intellectual life. I suggest that these texts still serve 
to highlight key differences between the two sides in the debate, and in fact 
exhibit the eclectic nature of the adoption of experimental philosophy by 
Spanish thinkers. The fact that, in some cases, scholastic positions portrayed 
in the texts can be considered as rhetoric-polemical distortions is itself charac- 
teristic of the way Spanish thinkers adopted the new science. 


25 John Slater, "Rereading Cabriada's Carta: Alchemy and Rhetoric in Baroque Spain,’ The 
Colorado Review of Hispanic Studies 7 (Fall 2009), 67-80. 
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The introduction and early dispersal of the ideas of the new science in Spain 
happened within the context of medical science, but this does not mean that 
it was an exclusively medical revolution. On the contrary, the ideas and meth- 
odology of the new philosophy spread to all areas of knowledge. As we have 
already seen, those physicians who promoted the adoption of the new science, 
like Cabriada and Zapata, called for the expansion of the new method beyond 
medicine and into natural philosophy. The latter area was also one where the 
scholastics engaged with the new science, though with extreme care, since it 
was believed many of the ideas lead to atheism. As we will see, the dominant 
religious atmosphere led some Spanish scholastics to accept the doctrines of 
the new science only so far as they did not seem to pose a threat to their reli- 
gious beliefs. 

The main discussion within natural philosophy revolved around the 
Thomism vs. atomism debate. The two positions proposed a different concep- 
tion of matter, and from the scholastic point of view, the suggestion that mat- 
ter was made up of tiny corpuscles (whether divisible or not) and that there 
were no substantial forms was an abomination and posed a threat to religion. 
Jose Luis Abellán offers a nice summary of the basics of atomism in Spain.?® 
He explains that, with Gassendi and Maignan as their guides, the Spanish rep- 
resentatives of atomism rejected the hilemorphism of the scholastics, positing 
instead the unity of matter as a mass which possessed extension and move- 
ment, explaining the movement between bodies by referring to the corpuscles 
or atoms. 

The natural philosophy of the new science became even more threatening 
to some scholastics when some of their own positively engaged with atomist 
theory. One example is Gabriel Alvarez de Toledo, librarian to the king, who, 
in 1713, published his Historia de la iglesia y del mundo. Alvarez de Toledo is 
remarkable because he interprets Genesis in line with atomism.?” As Abellán 
points out, Alvarez de Toledo's book was of extreme importance for the nova- 
tores since it suggested that the new science and Catholic faith might be com- 
patible.?8 Alvarez begins his chapter on the creation of the sensible world with 
his notion of atomism: 


26 Abellán, Historia crítica, 347. 
27 Gabriel Alvarez, Historia de la iglesia y del mundo (Madrid: 1713). 
28 Abellán, Historia crítica, 360—362. 
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At the beginning, the matter of the Sensible World was a tangled mass 
of imperceptible small bodies, which were the primitive state of the 
creative action, of the material Substance. These tiny bodies differed in 
their form, and due to them, through movement were capable of creating 
the various compositions that make this Fabric, which is as varied as it 
is beautiful. Each tiny body had its own place, and in this way they had 
extension, though this does not mean that they were subject to division, 
given that the principle of them was Creation, dividing them would be 
annihilating them.?? 


Here we have a scholastic figure attempting to adopt the new science into his 
scholastic system, explaining the creation of the world through the union and 
separation of corpuscles of various kinds. Alvarez de Toledo adds a note to the 
passage quoted above where he explains how his account of the creation based 
on corpuscles and the indivisibility of matter is consistent with the power and 
wisdom of God. First he explains that god created all things independent of 
each other, giving each corpuscle its individuality, and that this is not contrary 
to the process of Creation, since compound bodies are nothing but united 
corpuscles, whether these bodies are created already as compounds or not. 
Regarding the indivisibility of the corpuscles, Alvarez de Toledo explains that, 
being the result of simple Creation, corpuscles cannot be divided, since this 
would entail that each of the divided parts would have to exist either through 
creation or generation, and neither of these options is possible.? He finishes 
on a cautious note characteristic for scholastics who adopted theories from the 
new science. A way of protecting themselves from suspicion of heresy was to 
claim that a theory was not certain, but rather that it was a probable hypothe- 
sis. This is what Alvarez de Toledo does in his concluding note, saying that ^... 
we do not propose our maxims as evident, but we are satisfied to leave it in 
terms of probable.”3! 

However cautious Alvarez de Toledo was, many scholastic scholars saw his 
book as a threat to their beliefs nonetheless and set out to criticize it. One very 
influential critic, Francisco Palanco published, in 1714, his Dialogus physico- 
theologicus contra Philosophiae Novatores, sive thomista contra atomistas as a 
reaction to Alvarez texts.?? However, as Abellán points out, Palanco's text is 


29 Alvarez, Historia de la iglesia, 12. 

30 Alvarez, Historia de la iglesia, 13-14. 

31 Alvarez, Historia de la iglesia, 16. 

32 Francisco Palanco, Dialogus physico-theologicus contra Philosophiae Novatores, sive thom- 
ista contra atomistas (Madrid:1714). 
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not an attack on atomism proper, but a criticism of the Cartesian system.33 
Palanco might have missed his target, but he still managed to spur the rage of 
the novatores. They reacted quickly. In 1716, Juan de Nájera, under the pseud- 
onym Alejandro de Avendaño, published Diálogos philosophicos en defensa del 
atomismo as a response to Palanco.?^ Najera constructs a dialogue between 
an atomist and a scholastic (Palanco), which aims to show the supremacy 
of atomism and reinforces the maxims laid out in Alvarez's Historia de la 
iglesia: corpuscles as the primitive matter for compounds, material forms, 
and the distinction between substance and accident among other topics.?5 
Besides Nájera's own response to Palanco, the book also contains a review 
of his text by Diego Mateo Zapata. Zapata defends the new science and the 
novatores, explaining that atomism is different from Cartesianism, rejecting 
Aristotelianism, and reinforcing the importance of experimental physics for 
our investigation of the natural world.?6 

Interestingly, Najera was going to turn his back on atomism and return to 
traditional scholasticism in later years. In 1737, he published Desengaños filo- 
soficos, a treatise defending scholastic seminal theory, reducing all theories of 
the new science to Aristotelianism, and asserting scholastic philosophy as the 
only true system.?? 

The scholastic response to Najera's Diálogos philosophicos did not take long, 
andin 1717 Juan Martín de Lesaca, a doctor from Toledo loyal to Aristotelianism 
published Formas ilustradas a la luz de la razón. Lesaca claims that his book 
is a vindication of Aristotelianism in response to Najera and Zapata.?® The 
book consists of two parts: first a response to Zapata's argument, and then a 
response to Najera's treatise. Lesaca reiterates the connection between new 
science and heresy. He defends Palanco's attack on the novatores mainly with 
reference to Zapata: 


.. he [Zapata] says in num. 2, after apologizing for the license he is 
taking: where the Purity of religion is the measure, modesty has no place, 
and silence must not be kept, nor do any human aspects. This was what 


33 Abellán, Historia crítica, 395. 

34 Alejandro de Avendaño, Diálogos philosophicos en defensa del atomismo (Madrid: 1716). 

35 Julian Cruchet, “El filósofo Juan de Nájera y la Ilustración en España,” Anales del Seminario 
de Historia de la Filosofía 20 (2003), 276—277. 

36 Abellán, Historia crítica, 397. 

37 Cruchet, “El filósofo Juan de Nájera, 279. 

38 Juan de Nájera, Desengaños filosóficos (Sevilla: 1737). 
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motivated the P.M. [Palanco] to write against the atomists, for he found 
their doctrine unsafe ...?? 


Lesaca goes on to explain that while the great philosophers (Plato and Aristotle, 
even Descartes) undoubtedly are intelligent and knowledgeable, "this is not 
enough to admit their doctrines as healthy and safe in accordance to the purity 
of our Holy Faith.’4° But aside from the emphasis on the assumed connection 
between heresy and new science, Lesaca offers a picture of the new philosophy 
that sheds some light on the way the scholastics viewed the doctrines of the 
modern. It is worth quoting the passage in full: 


The Atomists claim that their Philosophy is the best, since it is founded 
on experience itself, and what the senses perceive; and so they call their 
Philosophy experimental, and sensible. Such is the Chemical Course, 
so highly praised by the Author of the Review [Zapata] who says: And 
so Chemistry being a demonstrative science, accepts as a foundation only 
what is palpable, and demonstrative. It is truly of great advantage to have 
such sensible principles which can be ascertained with more reason. The 
elevated imaginations of other Philosophers, who hold on to their Physical 
principles by lifting their spirits to the level of great ideas, but never prove 
anything demonstratively.^! 


The scholastics found their research on ideas and the use of reason alone, 
while the novatores focus on experimental observation and the perception 
of the senses. Lesaca uses the distinction to claim that the novatores can be 
referred to as being “crude,” given that the senses are cruder means of episte- 
mological perception than reason. Lesaca's turn exemplifies one strategy for 
denigrating the novatores on methodological grounds. 

Lesaca continues to criticize the novatores' emphasis on experience. He 
accepts that they might have an adequate knowledge of the human body, 
thanks to their attention to sensible experience, but they cannot rely on the lat- 
ter "to discern those parts that cannot be seen, or touched, or accessed through 
sensible experience, and of this kind is all of the internal part of man, all that 
concerns spirits, their movement, nutrition, augmentation"? He attackes 
the novatores on the grounds of a methodology both inherently flawed and 


39 Juan Martin de Lesaca, Formas ilustradas a la luz de la razón (Madrid: 1717), 6. 
40 Lesaca, Formas ilustradas a la luz de la razón, 7. 
41 Lesaca, Formas ilustradas a la luz de la razón, 7. 
42 Lesaca, Formas ilustradas a la luz de la razón, 8. 
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limited: their method falls short when it comes to the knowledge of what can- 
not be directly experienced through the senses. 

Lesaca's comments shook the novatores, and both Najera and Zapata pro- 
duced a response. Najera published Maignanus redivivus (1720), defending 
Maignan's atomism and responding to Lesaca's comments. Zapata, as Abellan 
points out, had probably drafted his Ocaso de las formas aristotelicas by 1724, 
though the book only appeared in 1745.* Zapata opens his book by recogniz- 
ing the difficulty of going against the Aristotelian grain in Spain. He mentions 
that "Aristotle is worshiped so much in Spain, that whoever distances himself 
from the maxims and doctrines of this Oracle is considered to have lost all rea- 
son and judgment."^ He goes on to criticize the scholastics for their method, 
saying that they believe they can reach the truth “through the tangled rope 
of their syllogisms.’* He highlights the narrow-mindedness of the scholastics, 
claiming that “they rather believe in what Aristotle said without reason, foun- 
dation, experience, or even apparent probability, than in what they can see 
and is truly perceived by the senses.”+6 

Just as Lesaca criticized the novatores for placing too much importance on 
the senses, Zapata criticizes the scholastics for their complete disregard for 
sensual perception. This, so Zapata, prevents them from making any progress 
in natural philosophy: “because [for the Aristotelians] one formal syllogism 
in favor of the Being of reason, and one against formal Precisions are worth 
more than all the order, consent, and harmony of nature, and this has trans- 
formed Physics in a pure, subtle, and refined Metaphysics”*” Zapata goes on 
criticizing the Aristotelians throughout his treatise, always emphasizing their 
narrow-mindedness and their blindly following Aristotle against both reason 
and experience. 

The debate examined in this section is representative for the polemical con- 
flict between scholastics and novatores over natural philosophy. It shows the 
degrees to which different scholastics engaged with the new science. On one 
side of the debate, we have Palanco and Lesaca, scholastics who remained loyal 
to their Aristotelianism and rejected the new philosophy wholesale, whether it 
manifested itself as Cartesianism or Maignan's atomism. On the other side we 
have Zapata and Najera, scholastics who embraced the new science, promoting 
the new experimental philosophy and calling for the complete abandonment 


43 Abellán, Historia crítica, 400. 

44 Diego Mateo Zapata, Ocaso de las formas aristotélicas (Madrid: 1745), 2. 
45 Zapata, Ocaso de las formas aristotélicas, 2. 

46 Zapata, Ocaso de las formas aristotélicas, 4. 

47 Zapata, Ocaso de las formas aristotélicas, 12. 
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of Aristotelianism. While Zapata stayed true to his conversion to the new phi- 
losophy, Najera ended up having a change of heart and embracing scholas- 
tic science again. Najera's case already serves as an excellent example of the 
complexity of Spanish scholastic interaction with the new science and the 
novatores. Yet we also have Alvarez de Toledo trying to introduce select though 
central aspects of the new science — Maignan's atomism - into the scholastic 
framework and occupying something of a middle ground in the debate. 


3 Astrology 


The actual and much polemicized methodological difference between Spanish 
scholastics and novatores — speculation versus experiment and observation — 
was equally prominent in the debate within astrology. Martín Martínez was a 
physician, an avid promoter of the experimental method of the new science, 
and one of the best known apologists of Feijoo. In this section I want to exam- 
ine a debate he had regarding the rejection of astrology. Martínez, following 
in Feijoo's wake, set out to expel speculative scholasticism from the field of 
astrology.*8 

Apart from constantly defending Feijoo, Martinez wrote an essay Juicio final 
de la astrología, published in 1727.*? There, he distinguishes between astron- 
omy and astrology: while in the former “the regular movement of the stars is 
observed ... times are computed, lunar cycles determined, and eclipses are 
predicted,”°° astrologists are given to “focusing solely on the contemplation 
of the stars, and the speculative observation of their turns, they ... feign a vol- 
ume (only intelligible to them) in the heavens where they find written mun- 
dane events, wars, famine, pests, shipwrecks, harvests, diseases, and all other 
fortunes of human life”*! Martínez's goal in Juicio final was both to outlaw 
astrology and ridicule astrology, suggesting that astronomy was science proper 
whereas astrology was scholastic superstition. 

In another text, Carta defensiva,?? Martinez, defending Feijoo's Teatro crit- 
ico, clarifies that the problem with astrology is that it is not founded on obser- 
vation and experience: 


48  Foranaccountof the setting for the astrological debate see Galech, "Astrología y medicina 
para todos los públicos)” 52-73. 

49 Martín Martínez, Juicio final de la astrología (Madrid: 1727). 

50 Martínez, Juicio final, 2. 

51 Martinez, Juicio final, 3-4. 

52 Martín Martínez, Carta defensiva (Madrid: 1726). 
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Upon reflection, according to what reasoning, or experience, do the 
astrologists found their imagined influxes of the stars and planets? On 
what grounds do they know that Mars burns, and Saturn cools? They 
probably say, because Mars is red and Saturn grey: though according to 
this they should also say that carnations burn and quicklime cools; and 
if they say they experience heat coming from Mars, I do not understand 
how they know it comes from it, and not from another cause.*3 


Martínez turns on the claim that the movement of the planets and stars, 
eclipses, and comets has discernible effects on the health of individuals. 
Martínez is directing his ire against one individual in particular: Diego de 
Torres Villaroel, a scholastic mathematician and astrologist who published 
yearly almanacs with predictions under the pseudonym “el gran Piscator de 
Salamanca" Torres also published an essay containing his ideas on the nature 
of the earth and the heavens. The text was first published in 1725 under the 
title Viaje fantástico del gran Piscator de Salamanca?^ and then again in 1738 as 
Anatomía de todo lo visible e invisible.55 The Viaje fantástico became Martínez's 
target, and his criticism will further illustrate the kind of speculative philoso- 
phy the novatores identified as scholastic and emphatically rejected.56 

Prompted by an eclipse which occurred on 22 May 1724, Torres's essay gives 
an account of the structure and composition of the earth and the heavens. The 
explanation of the constitution of both spheres of the universe (heaven and 
earth) is given by means of a narrative which sees the great Piscator travel to 
the depths of the earth and then upwards to the heavens, pointing out to his 
fellow travelers all the details of both spheres. Torres' claims are never sup- 
ported by observations but represent musings of his mind and astrological cal- 
culations. The opening lines of the dedicatory epistle highlight the speculative 
nature of the work: 


Hand over hand the soul, without resorting to the use of the external 
senses, and reason, in arms of a jobless idleness, let fantasy to its word, 
and running through the spaces of imagination it recited in their theatre 
the following story.5” 


53 Martínez, Carta defensiva, 326. 

54 Diego Torres de Villaroel, Viaje fantástico del gran Piscator de Salamanca (Sevilla: 1724). 

55 Diego Torres de Villaroel, Anatomía de todo lo visible e invisible (Salamanca: 1738). 

56 Fora detailed and very rich account of this debate, see Galech, "Astrología y medicina 
para todos los püblicos." 

57 Torres, Viaje fantástico, epistle dedicatory, 1. 
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Torres acknowledges that he writes from his imagination, but asserts that he 
reaches the same conclusions as others like Kepler, who studies “the cosmic 
machine”: “With no other guide but my imagination, and sleeping like a log, 
I have completed the same journeys [as Kepler and Kircher].”98 In the open- 
ing lines of the narrative, a character contrasts the method of astrologists like 
Torres to those who studied the eclipse by means of observation: 


How is it that you, Mr. Quasi-astrologist [Torres], in an eclipse whose 
nature and effects have excited the North and their less lazy Observers 
have been writing about, you do nothing other than note down in your 
Prediction the simple calculation of the time and the day??? 


Torres defends himself and convinces his companions to go on a journey 
through the earth and the heavens so as to understand the nature of eclipses 
and their effects on human events. In their journey through the earth, the 
astrologist points out where hell and purgatory reside deep down, out of reach 
of the influence of the heavenly bodies. Then they travel upwards to the heav- 
ens, where the astrologist explains the different levels, how all is made of ether, 
and its effects on the earth. He explains how when a comet is “of the nature 
of Saturn," it “causes colds, leprosy, haemorrhoids, paralyses, and chronic dis- 
eases”;60 if it is dominated by Mars on the other hand, it causes “cruel dys- 
entery, rotten fevers, delirium, haemorrhages”*! as well as other physical and 
moral diseases. 

The passages from Torres' book quoted above illustrate his position and 
what the novatores objected to. Figures like Feijoo and Martínez were gen- 
uinely worried about the influence of astrology on audiences. At the time, 
astrology was still widely considered as a genuine science, and it was this sta- 
tus that motivated the novatores' call for a ban on astrology. 

In his Juicio final de la astrología, Martínez criticizes the use of in natu- 
ral philosophy, in morals, and in politics. Since the main argument seems to 
repeat itself throughout the three areas, we can focus on his critique of the 
relationship between astrology and natural philosophy. Martínez complains 
that, in order to enhance their reach, astrologers posit that celestial bodies are 
the cause of almost every natural effect: 


58 Torres, Viaje fantástico, prologue, 1. 
59 Torres, Viaje fantástico, 2. 

60 Torres, Viaje fantástico, 102. 

61 Torres, Viaje fantástico, 102-103. 
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... they [astrologers] confer to them [celestial bodies] the rains, winds, 
and all other alterations of the air. There is no metal in the depths of the 
earth that escapes their influence; they say Mars rules iron; the Moon 
rules silver, Jupiter rules tin, Saturn rules lead, Venus rules copper, and 
Mercury rues quicksilver ... There is no animal, whether terrestrial, 
aquatic, or airborne, whose birth, life, and death does not depend on the 
judgment of the Celestial Bodies ... even today, one or another Physician 
is possessed by this mistake, fixing to each celestial body its special qual- 
ities without ever experimenting them; just on their devotion, they make 
some hot and other cold; just on their word they make some dry and 
other wet; they assign a Planet to each body part: the Sun to the heart, 
the Moon to the brain, Mars to the liver, Saturn to the spleen, Venus to the 
kidneys, Jupiter to the uterus, and Mercury to the lungs ...62 


Martínez first points out that the conjectures of the astrologists, because they 
are not based on verifiable observation, lead to disagreements among them. 
One astrologist assigns the five moons of Jupiter to the fingers, while another 
assigns them to the five upper left teeth. Mocking the astrologists for the 
inconsistencies among their unfounded conjectures is only an initial stab, but 
Martínez has a more substantial philosophical argument behind it. The thrust 
of Martínez's argument is that, given the presence of evident qualities, any 
reference to occult qualities can be nothing more than a fiction. The sun, the 
weather, and the observation of nature here on earth are enough to explain 
natural effects. There is no need to look for a connection between the celes- 
tial bodies and the ailments of the human body or the best times for harvest. 
Astrology has no role to play. 

Martínez illustrates his point by drawing on natural phenomena and show- 
ing that natural philosophy always offers a better explanation than astrology. 
He refers to specific event, such as the experience of warm days during win- 
ter or fresh days during summer. He emphasizes that not even the sun is a 
necessary cause of the seasons, but rather a sign of them. If the sun truly was 
the cause, then the temperature would gradually rise and decrease between 
the two solstices, and every year our summers and winters would be identical, 
given that the position of the sun is the same each year. So how do we explain 
the phenomenon? Astrologists claim that "the cold that we experience during 
summer is caused by the influence of the very cold Saturn, and the warm 
days during winter are due to the influence of raging Mars."6? But if this were 


62 Martínez, Juicio final, 7-8. 
63 Martínez Juicio final, 18. 
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true, then this effect would be the same all across the globe, which is clearly 
false. The different observations in Madrid and Valencia already illustrate the 
implausibility of the astrologists’ conjecture.** Natural philosophy, clearly, 
offers a better explanation of this phenomenon: 


... the cause of these alterations is the variety of situations between 
Countries, and the variety of winds specific to each of them; since when 
the Austral blows in winter there is warmth, and when the Boreal blows 
in summer there is fresh climate ... it is always necessary to refer to the 
specific constitution of the regions, and the diverse fermentations and 
other elemental alterations, in order to explain these phenomena, and 
reject the musings of the astrologists as unnecessary.© 


Martínez drives the argument home by commenting on how useless it is to 
consult the stars when it comes to harvesting, for instance: 


Of the rains and storms I say the same, since when there is an evident 
cause, it is not philosophical to refer to obscure causes ... We must think 
in the same manner regarding the infertility and abundance of har- 
vests: for if the farmer, by manuring a ground which is watered promptly 
by rain, collects a bountiful harvest, we must not look at any Celestial 
body for the cause but rather to his diligence and the prompt rain; in the 
same manner we must account for the infertility of harvest by a lack of 
watering, small crops, the locust plague, or other evident causes; but it is 
never necessary to refer to Celestial Bodies to explain such events.96 


The unfounded conjectures of the astrologers obscure the true natural causes. 
Martínez asks that astrology no longer be allowed to try and explain natural 
phenomena. However, the popularity of almanacs in Spain and the confidence 
and reputation of figures like Torres meant that Martínez was facing fierce 
opposition. 

Unsurprisingly, Torres himself took offense and promptly published a reply, 
Entierro del Juicio final, y vivificación de la astrología, in the same year that 
has seen the publication of Martínez's Juicio.®’ Torres sets out to respond to 


64 Martínez Juicio final, 18. 

65 Martínez, Juicio final, 18-19. 

66 Martínez, Juicio final, 20. 

67 Diego Torres de Villaroel, Entierro del Juicio final, y vivificación de la astrología 
(Madrid: 1727). 
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Martínez's criticisms and show that astrology is in fact useful for our natural, 
moral, and political inquiries. We saw Martínez complain about the practice of 
claiming that celestial bodies cause natural effects, especially concerning the 
ailments of the human body. Torres responds by claiming that this practice is 
not based on mere conjectures, but is founded on observation and experience: 


That Astrologers assign to each body part its Planet, or its star Sign, is not 
as dissonant as the Doctor [Martínez] judges; since in fact the analogy 
and conformity between the temper of the planets, and the cold, dry, wet, 
and warm parts of the wind, are such qualities not by the devotion of 
Astrologers, nor by their words, but because God made them that way, giv- 
ing each its temper and quality: observation and experience, the mother 
of knowledge (which Martínez lacks), has taught us so, as it taught our 
Masters; if not, let's ask the Doctor: why is chicory cold? I believe he will 
answer, because God made it so, and gave it such quality. And I would ask 
further: has God told you which quality it has? No sir, he will answer (he 
is not so holy as to have revelations), experience has taught it to me and 
so have all Medical Authors. Well we astrologers say the same about the 
qualities of the Planets and Stars.*8 


Despite Torres's insistence that it is through experience and observation that 
astrologers know the qualities of the planets and their effect on the human 
body, he provides no evidence from observation. Instead, Torres blames 
Martínez for having failed to study the work of the authorities cited by astrolo- 
gers, traditional scholastic figures, such as Aquinas and Galen. 

Itis his ignorance, Torres claims, that lead Martínez to think that astrologers 
refer to occult causes to explain natural phenomena: 


I encountered then a Cartesian rascal, who told me with a hollow cough 
while stroking his beard: those influences you confer to the Stars are 
either occult qualities, which means you do not know if they exist, or 
they are evident qualities, and if so you are mistaken in not pointing 
them out. I replied to the Cartesian, identifying that his argument was 
as much of a cheat as him, and said: they are occult qualities to you, to 
Martin, and to all others who, not having studied them, ignore them com- 
pletely, and because they appear occult to the ignorant, it does not follow 
that they do not exist, and they are evident qualities to those of us who 
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have studied them, and we are not in error, since we point them out in 
our almanacs.®9 


Torres insists on pointing out Martínez's supposed ignorance of authors that 
recommend the study of astrology, and describes Martínez as not only igno- 
rant, but also a terrible physician. Torres refers to passages from the work of 
Galen, Avicenna, and Hippocrates, passages commenting on the study of 
astrology as necessary for the proper exercise of medicine. What Torres does 
not do is back up his claims with reference to astronomical observation. 

Both Torres and Martínez use the rhetoric of the new philosophy, placing 
experience and observation as the only true source of knowledge. However, 
while Martínez does refer to observational data to back up his explanations, 
Torres does not go beyond the authority of scholastic figures and their texts. 
Arguably, Torres's recognition of the importance of experience and observa- 
tion shows that, despite his fierce allegiance to his authorities, he was open 
to the idea of observational and experimental method as a source of knowl- 
edge. He was certainly willing to use it as a rhetorical whip with which to beat 
Martínez. 


4 Medicine 


Finally, we turn to medicine, and to a personal acquaintance of Zapata and one 
of the founders of the Royal Medical Society of Sevilla: Miguel Marcelino Boix 
y Moliner (1636-1722). Boix published his Hippocrates defendido in 1711.70 The 
treatise surveys the landscape of the various medical schools of the time, con- 
trasting them in a way that outlines the differences between Spanish scholas- 
ticism and the new science in the field of medicine. The text, again, triggered 
lively debate. 

The focus of Boix's text is an aphorism of Hippocrates: “Vita brevis, ars longa, 
occasio praeceps, experimentum periculosum, iudicium difficile." He offers 
his analysis of the five phrases of the aphorism while criticizing various other 
interpretations. It is in his discussion of the fourth phrase, “experimentum 
periculosum," that Boix contrasts two sects: rational dogmatists (dogmáticos 
racionales) and empiricists (empíricos), associating the former with Galenic 
doctors and the latter with experimental philosophy. 


69 Torres, Entierro, 10. 
70 Miguel Marcelino Boix y Moliner, Hippocrates defendido (Madrid: 1711). 
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Boix begins by offering his interpretation of the phrase, explaining that it 
says that doctors “never apply any medicine to the human body with absolute 
certainty that the desired effect will result."7? In this sense, the phrase serves 
as warning to doctors, both rational and empiric, to be mindful of the lim- 
its of their knowledge and experience. Some rational dogmatists, Boix com- 
ments, have taken the phrase to mean that "experience is dangerous and false 
if it is not accompanied by reason"? They use this interpretation to attack 
the empiricists, who allegedly follow experience blindly without any reference 
to reason. Boix sets out to examine whether this description of the empíricos, 
popular among people, is accurate, and to explain the differences between the 
two sects in the process and which is to be preferred when it comes to prac- 
ticing medicine. As the rational dogmatists attack the empíricos for detaching 
reason from experience, Boix sets out to examine dogmatic reasoning: 


They (rational dogmatists) say that their Medicine and Philosophy is 
founded on the four Elements, and the four humours; look at these four 
columns, these four strong pillars. And so they say, that knowing that 
there is heat, cold, wet and dry; blood, yellow bile, phlegm and black 
bile, they know all the effects they want, and that solely with the knowl- 
edge of these two quartets they have enough to defeat even the toughest 
questions contained in Natural philosophy and all of medicine. To this 
they add, that they are extremely happy that Galen and Aristotle, their 
Princes, one in Medicine, the other in Philosophy, knew all they could, 
because neither to them or their disciples has put forward a problem, 
whether Physical or Medical, that they have not been able to solve solely 
by knowing that there are four qualities, and four humours.”4 


This description of the rational dogmatic reasoning is setup within Boix's 
own understanding of "reasoning." The concept he has in mind refers to the 
procedure of being able to justify ideas or conclusions with reasons. Rational 
dogmatists justify all their philosophy and medicine, in Boix's view, on their 
understanding of the four elements. 

By contrast, the popular view of the empíricos is that they focus solely on 
experience and never give reasons for it. They "are those tricksters or scoun- 
drels that come from Foreign Nations with half a dozen remedies, wanting 
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to cure all kinds of diseases with them." But this is a false depiction of the 
empiricist sect. In order to explain what they really are about, Boix first relates 
his definition of the empíricos to what he calls “the three main sects of natural 
philosophy”: sceptics, academics, and rational dogmatists. 

While all three sects are driven by the search for truth, they differ in how 
they reflect on their relative success in establishing truth: 


Rational dogmatists brag that they have found the truth, in contrast to 
the Sceptics, which have not been able to find it, in spite of the fact that 
they have never lost hope of finding it ... The Academics have completely 
despaired in finding it. While Rational dogmatists insist on giving an 
answer to every question in nature, Academics and Sceptics suspend 
their judgment.76 


Boix establishes the Sceptics as the best sect to follow when it comes to the 
study and practice of medicine, and as the intellectual ancestors of the empiri- 
cists. He does so by examining the different impact each of the three sects had 
on the practice of medicine. 

Up to the 18th century, Boix says, medicine was founded on the rational dog- 
matist philosophy and Aristotle and Chrysippus as its leading figures, since 
"they were the first who taught Dogmatists and Scholastics to talk loud when it 
comes to the search for truth.””” The academics he discards quickly, since they 
have given up in the search for the truth. The sceptics he considers in a more 
favorable light. He mentions that the Sceptics had Pyrrho for their guide, who 
"acquired the knowledge, solely through the light of nature, that Philosophy 
and Medicine were not learnt through disputes and useless questions." They 
are the forefathers of the empíricos. 

Boix finds support for his defense of empirical medicine in the work of 
Robert Boyle. He quotes a passage from Certain Physiological Essays in order 
to show that the way rational dogmatists conduct their research does not yield 
results: 


If a physician be asked, why rhubarb does commonly cure looseness, he 
will probably tell you as a reason, that rhubarb is available in such dis- 
eases, because it hath both a laxative virtue, whereby it evacuates choler, 
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and such other bad humours as are wont, in such cases, to be the peccant 
matter; and an astringent quality, whereby it afterwards arrests the flux. 
But if you further ask him the reason, why rhubarb purges, and why it 
purges choler more than any other humour; it is ten to one he will not be 
able to give you a satisfactory answer.?? 


Boix uses Boyle to prove a point: the rational dogmatists (focusing their 
accounts on occult and secondary qualities) cannot explain why rhubarb 
purges choler more than any other humor. He suggests that not even Robert 
Boyle, “the Prince of philosophy in our time,” can explain why rhubarb purges 
choler more than any other humor. The point is that those partial to the empir- 
icist sect know when to abstain from giving an answer, unlike the rational dog- 
matists who make up their explanations. 

This brings Boix to ask what, if none of the sects can give us definite answers, 
is the difference between them? He responds by reiterating his suggestion that 
while rational dogmatists claim to know certain truths without proof, sceptics 
focus on the plausibility of their explanations based on experience: 


If, like Valles says, a doctrine is more probable than another, because 
it has better foundations both ab extrinseco and ab intrinseco, then in 
Philosophy the Sceptics will make it more probable than the Rational 
dogmatists, the latter make doctrines plausible based on the author- 
ity of many, which is ab extrinseco, and on reason, which is ab intrin- 
seco. But the Sceptics laugh at all this, since with experience they prove 
both reason and authority wrong. The same can be said of the Empiric 
doctors, given that, despising useless questions they search for experi- 
ence, because they know that it will bring them closer to the truth (even 
though they lose hope in ascertaining it), and in this way Sceptics and 
Empirics make their doctrine more plausible than the Rational dogma- 
tists do: since opposed to experience there can be no disputes, especially 
when it is accompanied by reason.$0 


Boix's description of the distinction between rational dogmatists and scep- 
tics cum empíricos in medicine sheds light on the differences between scho- 
lastics and novatores in the field of early modern Spanish medicine: rational 
dogmatists turn to authority, syllogisms, and occult qualities to ground their 
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doctrines; empirical doctors relied mainly on experience in their search for 
treatments. Boix's references to Boyle - as well as Sydenham - also suggest that 
his empiric doctors are committed to the same methodology the experimental 
physicians promoted. In this sense, Boix's work can help us track the ways in 
which Spanish medicine received and interpreted experimental philosophy. 
It is important, though, to stress again that, just as was the case with natu- 
ral philosophy, the adoption of the new experimental philosophy in medicine 
resulted in an eclectic and intellectual complex landscape.*! 


5 Conclusion 


The chapter offered a survey of the ways in which the Spanish scholastics 
engaged with the new science and the novatores. By exploring debates within 
natural philosophy, astrology, and medicine, we highlighted two key points 
concerning our understanding of the interactions between Spanish scholas- 
tics and the new science. Firstly, the main area of confrontation and difference 
between the two groups - in actual as well as polemical terms — was that of 
methodology. While the scholastics prioritized codified authorities and inter- 
pretative reasoning over experimentation and experience as sources of knowl- 
edge mediated through sensual perception, the novatores anchored their 
research on experience and observation. Secondly, the novatores' portrait of 
their scholastic counterparts as altogether narrow-minded and ignorant was in 
itself narrow and biased. Spanish scholastic theologians engaged with the new 
science to varying degrees. Some of them, in fact, adopted and took an active 
role in introducing and disseminating the new science. 
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CHAPTER 22 


The New World and the Problem of Race 


Ruth Hill 


In the 17th century, a cohesive and polycentric movement arose within Spanish 
probabilism! as moral theology and its handmaidens — political ethics and 
law — labored to determine the generational and geographical reach of the 
Indies Privileges (Spanish Privilegios Índicos). These were papal concessions 
and sundry legal privileges for the benefit of neophytes, or converts to Roman 
Catholicism, in the Spanish and Portuguese colonies collectively and variously 
designated the Indies, transoceanic regions, or new worlds.? Probabilists who 
interpreted the Indies Privileges focused primarily on what the nominal neo- 
phytes meant, and, most pointedly, on the interpretation of the Spanish nom- 
inal mestizos, which popes used indeterminately alongside the Latin phrase 
mixtim geniti to designate human groupings with mixed blood lines who were 
eligible for Indies marriage privileges. 


1 There is a varied and robust critical literature on Spanish casuistry and probabilism attest- 
ing to its importance in every sphere of culture from theater to jurisprudence, politics, 
moral theology, economics, mathematics, and natural philosophy. Important recent stud- 
ies include Francisco Gómez Camacho, Economía y filosofía moral: La formación del pens- 
amiento económico europeo en la Escolástica española (Madrid: 1998); Juan Belda Plans, La 
escuela de Salamanca y la renovación de la teología en el siglo XVI (Madrid: 2000); Harald 
Braun and Edward Vallance (eds), Contexts of Conscience in Early Modern Europe, 1500— 
1700 (Basingstoke: 2004); Hilaire Kallendorf, A Companion to the Spanish Renaissance 
(Leiden: 2018); Claudio Ghidoni, Juan Caramuel Lobkowitz: Il suo ruolo nel dibattito sulla 
coscienza dubbia (Assisi: 2011); Daniele Sabaino and Paolo C. Pissavino (eds), Unaltra moder- 
nità: Juan Caramuel Lobkowitz (1606—1682): Enciclopedia e probabilismo (Pisa: 2002); Julia 
A. Fleming, Defending Probabilism: The Moral Theology of Juan Caramuel (Washington, 
DC: 2006); Jean-Pascal Gay, Jesuit Civil Wars: Theology, Politics and Government under Tirso 
González (1687-1705) (London and New York: 2012); Diego Alonso-Lashera S.J, Luis de 
Molina's De Iustitia et Iure: Justice as Virtue in an Economic Context (Leiden: 2011); Stefania 
Tutino, Uncertainty in Post-Reformation Catholicism: A History of Probabilism (Oxford: 2017). 
Important contributions are also found in James F. Keenan and Thomas A. Shannon (eds), 
The Context of Casuistry (Washington, D.C.: 1995), passim. 

2 Existing scholarship focuses on the admission of mestizos to religious orders and offices. See, 
for example, Juan B. Obaechea Labayen, "Aspectos del derecho indiano y el mestizaje en el 
siglo XVII,” Anuario de historia del derecho español 47 (1977), 499-521; Stafford Poole, “Church 
Law on the Ordination of Indians and Castas in New Spain,” The Hispanic American Historical 
Review 61.4 (November 1981), 637—650; Osvaldo F. Pardo, The Origins of Mexican Catholicism 
(Ann Arbor, MI: 2004). 
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The dubium, or uncertainty, surrounding mestizos in the context of Indies 
marriage privileges coincided with the birth of moral theology as a discipline 
in 1600. Moral theologians and canonists were among the most skilled prac- 
titioners of casuistry, and are today remembered as the foremost purveyors 
of probabilism. An appreciable band of them engaged intently — punctili- 
ously, posterity would say — with common law, civil and canon law, religious 
authority, and precedent to ground their own probable opinions about how to 
apply the Indies Privileges regarding the sacrament of marriage to persons of 
mixed ancestry. These later scholastic probabilists constituted a school within 
a school: racial probabilism. For the purposes of this chapter, racial probabi- 
lists were later scholastics who issued moral opinions, rooted in local customs, 
contexts, and cases, about human kinds, mixed kinds, and the application of 
Indies privileges. 

A seemingly vapid question epitomizes the mixtim geniti controversy more 
than any other: “What's in a name?" If mestizos were neophytes, what did mesti- 
zos itself mean? Competing probabilists placed under the mestizos rubric per- 
sons who were „ Spanish and > Indian; + African and = (Native) American; 
> (Native) Asian and + African; and many other fractional lineages. That 
there was a controversy at all derived from the medieval underpinnings of 17th- 
century probabilism itself: nominalism. At the beginning of the 16th century, 
Spanish theologians and canonists turned to nominalism in order to confront 
novel circumstances presented by the Spanish and Portuguese colonization of 
the new worlds of Asia, Africa, and the Americas.? The Scottish nominalist John 
Mair (1467-1550) was of enormous significance to the just war controversy and 
to other debates triggered by the Spanish and Portuguese conquests. Mair was 
the first to frame the New World as a theological problem.^ His teachings trav- 
elled from Glasgow to Paris to the Iberian Peninsula, where they enormously 
influenced the universities of Alcalá, Salamanca, and Coimbra. 

Scholars have extensively documented Juan Ginés Sepülveda's and Francisco 
de Vitoria's debts to Mair.5 Renowned Spanish theologians and canonists such 


3 Foran introduction to nominalism in Spanish and Portuguese contexts, see Ricardo García 
Villoslada, La Universidad de Paris durante los estudios de Francisco de Vitoria (1507-1522) 
(Rome: 1938); Ruth Hill, Sceptres and Sciences in the Spains: Four Humanists and the New 
Philosophy (ca. 1680-1740) (Liverpool: 2000), 28-29. 

4 Alonso-Lashera, Luis de Molina's De Iustitia et Iure, 36. 

5 On Juan Ginés Sepülveda's debts to Mair, see James F. Keenan, “The Casuistry of John Mair, 
Nominalist Professor of Paris,” in The Context of Casuistry, eds. James F. Keenan and Thomas 
A. Shannon (Washington, D.C.: 1995), 86-7. On Vitoria's debts to Mair and nominalism, 
see García Villoslada, La Universidad de Paris, 127-164; Alonso-Lashera, Luis de Molina's De 
Iustitia et Iure, 36. 
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as Ignacio de Loyola, the aforementioned Vitoria, and Domingo de Soto stud- 
ied at the University of Paris, a hotbed of nominalism before and after Mair's 
tenure there. The University of Salamanca was central to advances in explo- 
ration, discovery, and cosmography, thanks in no small part to the via mod- 
erna — nominalism — in mathematics and physics. The universities in Alcalá 
and Salamanca had chairs reserved for nominalists in theology, logic, and 
natural philosophy. The Jesuits were especially adept at blending the teach- 
ings of St. Thomas Aquinas with those of Mair and his medieval forebearers. 
Furthermore, Mair's disciples in Spain taught at Italian universities, includ- 
ing the Jesuit College in Rome where figures such as Juan de Lugo, Francisco 
Suárez, Francisco de Toledo, and Athanasius Kircher prepared the best of the 
Company to go out into the world." 

At the heart of racial probabilism was the concept of blood as a moral sub- 
stance; that is, blood was both biological, or material, and moral, or metaphor- 
ical. While speaking through blood, Spanish colonial hierarchies were tradi- 
tional hierarchies: they were rooted in Roman Catholicism, first and last, and 
in concepts of nature and social environment held by members of agricultural 
societies. It might be even be argued that the mixtim geniti querelle anticipated 
contemporary debates about kinship in anthropology between substantivists 
and anti-substantivists.? But in order to comprehend racial probabilism on its 
own terms, we should first acknowledge the social and legal complexities of 
hierarchies in the Spanish early modern world in a manner that foregrounds 
the multifunctionality of the Spanish terms raza and mestizo. Additionally, 
Roman Catholic canons on shame (infamia) and kinship (consanguinitas) 


6 Gómez Camacho, Economía y filosofía moral, 28-29; María M. Portuondo, Secret Science: 
Spanish Cosmography and the New World (Chicago, 2009), 39, n. 49. 

7 Francisco Gómez Camacho, Espacio y tiempo en la escuela de Salamanca (El tratado de J. de 
Lugo S.J, Sobre la composición contínuo) (Salamanca: 2004). 

8 I refer to the perspectives on kinship adopted by anthropologists as set down in Janet 
Carsten, "Substantivism, Antisubstantivism, and Anti-antisubstantivism,' in Relative 
Values: Reconfiguring Kinship Studies, eds. Sarah Franklin and Susan McKinnon (Durham, 
NC: 2001), 1-28. To distinguish between traditional, religious hierarchies and modern, racial 
ones, and to understand the social functions of blood, see Louis Dumont, "Caste, Racism 
and ‘Stratification’: Reflections of a Social Anthropologist,” Contributions to Indian Sociology 
5 (October 1961), 20-43; Ruth Hill, Hierarchy, Commerce, and Fraud in Bourbon Spanish 
America: A Postal Inspector's Exposé (Nashville: 2005), chs. 5 and 7. Recently, several studies 
have seconded and expanded this argument, e.g. Nikolaus Bóttcher, Bernd Hausberger, and 
Max S. Hering Torres, El peso de la sangre: Limpios, mestizos y nobles en el mundo hispánico 
(Mexico City: 2011); Max S. Hering Torres, María Elena Martínez, and David Nirenberg, Race 
and Blood in the Iberian World (Zurich: 2012). 
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must be sketched in rapport with the sacrament of marriage, for racial proba- 
bilists enlisted both as supporting evidence for their opinions. 


1 The Moral Materiality of Blood: Interweavings of Raza, Mestizo, 
and Infamia 


Biocultural axes of hierarchy like casta or calidad (kind or genus), limpieza de 
sangre y de oficio (religious and occupational purity, in opposition to markers 
of infamia), and estamento or condición (condition or rank) do not match up 
perfectly with contemporary race and racial. All three biocultural stratifiers 
were related to each other, and to the Roman concept of ill-repute (infamia), 
most especially to the bad reputation handed down by the court of public 
opinion (infamia facti) that shamed also a notorious person's kin. Scholars 
have exhaustively studied the role of a good name, fama — or, conversely, a 
bad name, infamia — in negotiating one's social position in the early modern 
Spanish world.? Both raza and mestizo were inextricable from infamia, which 
was to be avoided at all costs by inveterately Christian families (Sp. cristianos 
viejos) in the Iberian world. A semantic and conceptual overview of raza and 
mestizo cuts a winding path through that thick cluster of relationships. 
Theories about the etymon of Spanish raza (often rendered as raça or even 
rasa) and the Portuguese raga are legion. As far back as 1875, it was affirmed 
that the Italian razza was derived from the Latin ratio (method, list, count, line, 
account in Latin). This theory was embraced, almost sixty years hence, with 
additional support: the vernacular ragione (from the Latin ratio) signified a 
type, king, or genus of plant or non-human animal in parts of thirteenth-cen- 
tury Italy. Moreover, in the 14th century, both razzo and razza were used in ref- 
erence to a breed (or “line”) of horses.! The first Spanish language dictionary 
of hard words, dating from 161, recorded the etymon of the Spanish raza as the 
Italian razza, meaning either a purebred horse or a defect in one's lineage, as in 
“raza of a Jew or a Moor"! In 1941, the ratio > razza > raza thesis was buttressed 
by a 1275 Provencal poem addressed to the Spanish King Alphonso x in which 
rassas was joined to the pejorative “vile,” or “plebeian” (vils rassas), to attack 
court jesters.!? Additionally, the ratio > ragione finding was reconfirmed and at 


9 See Hill, Hierarchy, Commerce, and Fraud, chs. 2 and 5. 

10 A Angelo Prati, Vocabolario etimologico italiano (Milan: 1951). 

11 Ruth Hill, “Casta as Culture and the Sociedad de Castas as Literature, in Interpreting 
Colonialism, eds Byron Wells and Philip Stewart (Oxford: 2004), 231-59. 

12 Leo Spitzer, “Ratio>Race,” The American Journal of Philology 62.42 (1941), 129-143. 
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once tied to St. Thomas Aquinas's usage of ratio to mean kind, type, or genus. 
The latter echoed St. Augustine's usage from many centuries before.!3 

Against the ratio > razza > raza thesis, other scholars argued for the etymon 
haraz, a French masculine noun meaning “stable” or “purebred stallions.”* The 
etymological sequence of Fr. haraz > L. araccia > Ital. razza, Sp. raza, Port. raça 
was sustained by usage in horse breeding in the 12th and 13th centuries.!? In 
addition, a Renaissance Portuguese humanist assigned the origins of “raga, in 
the sense of casta" to the French race.!6 Finally, another school of philologists 
linked razza/raca/raza to generatio," by way of the Italian dialect form narac- 
cia (generatio » naraccia » razza). This generatio» raza thesis was supported 
largely by references to breeding horses and equine hybrids. Though this ety- 
mon was later discarded,'$ generatio is nonetheless relevant to a critical under- 
standing of racial probabilism, for its Romance language derivations were 
interchangeable with the Spanish and Portuguese casta (“kind, type, or genus" 
of plants, brutes, and humans). Furthermore, generatio meant an “issue” or 
“offspring,” in Romance languages, and also the act of engendering offspring 
(that is, procreation) itself, which of course mattered to legal and moral delin- 
eations of blood, marriage, kinship, and reputation.!? 

Significantly, and in addition to the etymological accountings for the Sp. 
raza and Port. raga, linguists speculated that the L. radix (“root” or “origin”), 
from which the Spanish raíz (“root”) derived, crisscrossed with ratio, gener- 
atio, and, later, the Spanish raza.?? This scholarship fills in the blanks of my 
own analysis, from over a decade ago, in which I problematized the Spanish 


13 Spitzer “Ratio>Race,” 131-135, 138. 

14 Gianfranco Contini, “I più antichi esempi di razza,” Studi di filologia italiana 17 (1959), 
319-327. 

15 Francesco Sabatini, “Conferme per l'etimologia di razza," Studi di filologia italiana (1962), 
365-382. 

16 Duarte Nunes de Leao, Origem da lingoa portuguesa (Lisbon: 1606), 81. 

17 Carlo Salvioni, “Etimologie,” Romania 31 (1902), 274-295; Georges Merk, “Letymologie de 
race: Rapports entre generatio, ratio et natio, Travaux de linguistique et de littérature 7.1 
(1969), 177-188. 

18 Sabatini, “Conferme per l'etimologia di razza," passim; Contini, “I più antichi esempi di 
razza, passim; Rosario Coluccia, “Letimologia di razza," Studi di filologia italiana (1972), 
325-330. 

19 The theory that derived Romance language equivalents of “race” from the Arabic rez was 
dismissed rather expeditiously. The Spanish and Portuguese res (steer or head of cattle) 
was derived from that Arabic word, but there is no evidence that it became the Spanish 
raza or Portuguese raca. 

20 Spitzer, “Ratio>Race,’ passim; Contini, "I più antichi esempi di razza," passim; Sabatini, 
“Conferme per l'etimologia di razza,” passim; Coluccia, “Letimologia di razza," passim. 
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word raza in the contexts of casta, limpieza de sangre, condición, and infamia. 
In brief, the Spanish raga or rasa (like raya and rayo) derived from radix, and 
meant a material defect in textiles (a hanging thread, a snag, poor stitching, 
etc.). Its synonym, aired in limpieza de sangre discussions around Jewish and 
Moorish neophytes, was hilaza — a bunched-up thread or poor stitching. The 
broader idea of “line” here is significant, for Span. raca or rasa overlapped with 
the Spanish raza used in husbandry hierarchies (the pedigrees of horses, dogs, 
mules) and, later, in humans.?! 

Moreover, the textile was also metaphorical: numerous instances of raca or 
rasa were embedded in proverbs that date back to at least the Spanish middle 
ages: “no hay paño sin raza" (roughly, “there is no fabric without a snag”), “en 
el mejor paño cae la raza” (“a snag happens to the best of fabrics"), and many 
others that rendered lineage as a woven cloth (paño) and a bad mark on that 
lineage as a defect (raza or rasa). Such a defect was referred to as a "stain" or 
"taint" (nota, señal, mancha or the Lat. macula).?? Significantly, the Spanish 
infecto (literally, “tinted,” or “dyed”),23 which qualified textiles, was a Latinate 
form common in early modern discussions of casta, limpieza de sangre, and 
estamento. 

Not surprisingly, tainted (or, literally, tinted) lineage or blood appeared fre- 
quently in racial probabilists' discussions of the infamia incurred through mar- 
riage with or direct descent from African and/or Amerindian common folk. 
Alphonso x’s treatise on hunting offers us tantalizing evidence of the multi- 
ple meanings and functions of raza in medieval and early modern Iberia. The 
term raza meant the same thing as the Spanish term (derived from Arabic) 
almagre: minimum — cinnabar, or ochre. In the context of hunting and breed- 
ing, almagre or raza was a mark placed on livestock. Socially, the terms almagre 
and almagrado were used with the outcast, the marked, the shamed, the infa- 
mous, for almagre or raza was the scarlet dye or paint marking the door of 
someone found guilty, in the court of public opinion, of sexual and/or criminal 
misdeeds.?* 

It is by now evident that the contours of raza in the early modern period 
were strikingly different from those of the ıgth century and beyond. What 
remains to be seen is an impactful illustration of historical synonymity: raza/ 


21 Hill, “Casta as Culture,” passim; Hill, Hierarchy, Commerce, and Fraud, ch. 5. 

22 See Hill, Hierarchy, Commerce, and Fraud, chs. 2 and 5. 

23  “Infector.oris. por el tintorero,” "Infectio.onis. por la tintura” and “Infectus.us. por 
aquello mesmo,’ refer to the dyer, dye, and dyed, respectively, in Elio Antonio de Nebrija, 
Diccionario Latino-Espafiol (Salamanca: 1492) (Barcelona: 1979), n.p. 

24 Hill Hierarchy, Commerce, and Fraud, ch. 2. 


THE NEW WORLD AND THE PROBLEM OF RACE 591 


raca signified mezcla or mestizo (an impure or mixed kind) within early mod- 
ern culture. To wit, mestizo communicated a mixture of pedigrees, names, or 
lineages, some of which were planned, and others unplanned and outside the 
bounds of Catholic morals. Contrary to common wisdom, then, Spanish terms 
for peoples of mixed lineage (or mixed faith) were not colonial inventions. 
This can be demonstrated by a short summary of the ages-long interweaving 
of mixture (L. mixtio, Sp. mezcla and mestizo), kinship, and various motives of 
ill repute, or infamia. 

The name mestizo had been used already in the Middle Ages to refer to all 
sorts of plants (trees, grains) and animals (dogs, wolves, swine), as well as to the 
offspring of Muslims and Christians. Crossing or blending different lineages, 
bloods, generations, stocks, or breeds was inextricable from adulteration, adul- 
tery, apostasy, and illegitimacy (common causes of infamia) in the Old World 
before ethnogenesis became a moral-theological dilemma in the so-called 
new worlds of Africa, Asia, and the Americas.2 The illustrious humanist Elio 
Antonio de Nebrija recorded in his 1492 Latin-Spanish dictionary the Greek 
“Hybris. hijo de peregrino y ciudadano" (*Hybris. progeny of outsider and res- 
ident") and “Hybrida.e. por hijo de fiero y manso” (“Hybrid. progeny of wild 
and domestic [animals and plants] “). The Latin verb for generating a hybrid 
human or brute was promisceo (“mexclarse mucho”), from which derived the 
Spanish mezcla, mistura, and mestizo.?® 

During the Spanish Renaissance, mestizo was a staple of learned discourses. 
In a husbandry handbook that would be republished and translated into all of 
the major European languages well into the 18th century, the Spanish human- 
ist Gabriel Alonso Herrera used mestizo to refer to a mixed breed of dog. It was 
also found in a popular treatise on medicine by Nicolás Monardes in which he 
described a pine-cypress hybrid (“árbol mestizo”). In Dictionarie in Spanish and 
English (1599), John Minsheu wrote: “Mezcla, Mescla, or Mezcladura, a medley, 
mingling"(169). Later he provided “Mixto, m. mingled” (170). The concept was 
used with humans and brutes alike: “* Mestizo, m. that which is come or sprung 
of a mixture of two kinds, as a blacke Moore and a Christian, a mungrell dog or 
beast." Here the centrality of faith to mestizo is stark: Minsheu wrote blacke 
Moore and Christian, not black and white. The verb and the noun, according to 
César Oudin's Trésor des deux langues, Frangoise et Espagnole (1607), were syn- 
onymous with disarray, bastardization, and loss of essence or nature: “Mezclar, 
mesler, meslanger, mixtionner, brouiller” and “Mezcla, meslange, mixtion, 


25 Hill, “Casta as Culture,’ passim. 
26 Hill, Hierarchy, Commerce, and Fraud, chs. 5 and 6. 
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broüillement, confusion" (n.p.). The Spanish mestizo meant a half-blood for the 
Frenchman, like the child of a Moor and a white woman, or viceversa; the term 
was also applied to dogs and other brutes: “Mestizo, mestif ou mestis, qui est de 
deux races, comme un enfant d'un More & d'une blanche, & au contraire: il se dit 
aussi des chiens & autres animaux." 

However, in the first dictionary of Spanish hard words, Sebastián de 
Covarrubias's Tesoro de la lengua castellana (1611), mestizo had the same mean- 
ing it had had for the Jesuit husbandman Herrera almost a century before: “MES- 
TIZO. El que es engendrado de diversas especies de animales; del verbo misceo, 
es, por mezclarse” (“One that is engendered by different species of animals, 
from the [Latin] verb for commingle, miscere: “intermingle, blend”). There is 
a dissolution or contamination of substance communicated by mezcla: “the 
blending of one liquid thing into another, or the design made of diverse colors 
in fabrics [paños], or the mixture of lime and stone” (803). For learned authors, 
mezclar signified a corruption, or disappearance, of two unequal substances 
that resulted in the generation of an impure compound (the hybrid substance, 
or mezcla, itself): “to join disparate things together, which Italian expresses as 
jumble [mescalanga]. His more specific entry on mixing different blood lines, 
or lineages (Mezclarse los linajes): “when lineages that are not of the same 
quality [or kind] become blurred; and we say that something is without mezcla 
when it is pure. It came from the Latin verb miscere” (803). 

From the foregoing survey it is clear that “to mix” meant to blend together 
diverse dyes, bloods, and other liquids, as well as heterogeneous solids. The Sp. 
raza and mezcla were therefore synonymous, for moral purposes, in the early 
modern Spanish world. Like raza derived from ratio and raza derived from 
radix, the noun mezcla was used with woolens, but “mixture” (like raza) also 
signified impurity, inferiority, and loss of pedigree in humans, which imperiled 
the fama, or reputation, of a kinship unit or blood line whose purity had been 
“tinted,” or stained, through mixture. Undoubtedly, the Sp. raza and mezcla do 
not precisely correlate with the English “race” and “racial mixture” today. Nor 
did they correlate for early modern authors: in John Minsheu's A Most Copious 
Spanish Dictionarie with Latine and English (Vocabularium Hispanico-Latinum 
et Anglicum copiosissimum) (1617), he defined mezcla by giving the Latin equiv- 
alent: “Mezcla. L. mixtio.” He did so because the Spanish mezcla had functions 


27 Gabriel Alonso de Herrera, Obra de agricultura, ed. and introd. José Urbano Martínez 
Carreras (Madrid: 1970), 286; Nicolás Monardes, La Historia medicinal de las cosas que 
se traen de nuestras Indias Occidentales (1565-1574). Introd. José María López Piñero 
(Madrid: 1989), 228. John Minsheu, A Dictionarie in Spanish and English (London: 1599), 
169; César Oudin, Tesoro de las dos lenguas francesa y española (Paris: 1607), n.p. 
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within a social hierarchy built from casta/calidad, estamento/condición, and 
limpieza de sangre that the English “mixture” could not render. The latter did 
not suggest the moral dissolution of blood that impinged on all three biocul- 
tural stratifiers and triggered infamia. 

Canon law on infamia was inseparable from canon law on marriage in 
the formation of social hierarchies in the Spanish world.?® Beginning with 
Innocent 111, canon law required four degrees — generations — of separation 
between European would-be spouses related by blood (consanguinitas, or con- 
sanguinity) and their shared progenitor, or ancestor.?? Those persons could 
marry if each belonged to the said ancestor's fifth (or later) succession or gen- 
eration. The Fourth Lateran Council's formulation of consanguinity, and the 
threat of public scandal and mala fama, or ignonimy, became inseparable in 
marriage treatises cited by racial probabilists, e.g. Martino Bonacina's Tractatus 
de magno matrimonii sacramento (1617).?° Even earlier, in the Jesuit casuist 
Tomás Sánchez's Disputationes de sancto matrimonii sacramento (1603—5), the 


28 Eukene Lacarra Lanz, “Incesto marital en el derecho y en la literatura europea medieval,” 
Clio & Crimen 7 (2001), 1-40, at 24—5. 

29 The blood quantum of consangunity and affinity had been much stricter, historically, 
but imperial conversion efforts in early medieval Europe prompted new statutes. Popes 
Gregory the Great and Gregory 11 “deemed it expedient to grant more lenient statutes to 
the converted Angles and Anglo-Saxons, and to limit the prohibition to four degrees; the 
same principle was, under Innocence 111, confirmed in behalf of the western Church in 
general, which was thus placed nearly on the same footing as the Greek Church,” accord- 
ing to Marcus Moritz Kalisch, A Historical and Critical Commentary on the Old Testament 
with a New Translation: Leviticus (London: 1867-1872), at 369. Franck Roumy reminds us 
that up until the eighth century, canon law adhered to the prohibition in imperial Rome, 
which was the four-generations formulation. In the eighth century, however, the Church 
adopted the seven-degrees formulation of consanguinity and affinity. In the 13th century, 
the impediment was expanded to include the eighth generation of persons related by 
blood or marriage, meaning that the Church adopted a ban twice as restrictive as imperial 
Rome's. See Franck Roumy, “La naissance de la notion canonique de 'consanguinitas' et sa 
réception dans le droit civil" (Florence: 2008), 43-44. Teófilo Ruiz has suggested that the 
papal reduction to four degrees was designed to exclude Jewish converts to Catholicism 
from intermarrying with Old Spanish Christians, in his “Discourses of Blood and Kinship 
in Late Medieval and Early Modern Castile" (2013). Such speculation perhaps extrapo- 
lates too loosely, for the first local blood purity statute did not arise until 1449, in Toledo, 
Spain (see Hill, Hierarchy, ch.2). A far more immediate explanation might lie in the rival- 
ries between Spanish lineages or dynasties in possession of kingdoms in the early 13th 
century. By easing the Church's (and Spanish) definition of marital incest, perhaps both 
Church and Crown reasoned that the four-generations canon would be uniform and 
enforceable, scandal (infamia) and litigation would be reduced, and families could pre- 
serve their kingdoms for their kin. 

30  Ifollow Martino Bonacina, Tractatus de magno matrimonii sacramento (Lyon: 1621). 
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interlockings of late medieval civil and canon laws on consanguinity and affin- 
ity and infamia were immediately visible.?! 

The traditional consanguinity chart was two sets of side-by-side ladders or 
staircases demonstrating the steps (i.e. generations or degrees) down to the 
fifth, where marriage was permissible between consanguineous would-be 
spouses, that is, between a man and a woman related to the same founding 
ancestor of their respective lines. Canonists on marriage such as Sánchez 
opined that Innocent 111's revisal corresponded to an ancient (and, later, scho- 
lastic) architecture correlating the four elements of the cosmos with the four 
elements in the blood of the microcosmos, the human animal. I suspect — 
although I cannot elaborate on my suspicion here — that Thomas Aquinas's 
interpretations of Aristotle's On Animals and On Corruption and Generation 
were pivotal to later scholastics such as Sánchez who felt pressed to elucidate 
Innocent 111’s intent in the wake of the Council of Trent's intense focus on the 
sacraments, including marriage. An 18th-century Jesuit jurist and theologian 
summarized the canonists' gloss as follows: 


A man has potential powers of the humors similar to the potential powers 
of the four elements from which he was generated, he is a mixture, how- 
ever potentially, of the four elements. After four generations, the found- 
er's blood is altered to such a degree that it is not believed to remain, just 
as it happens with other conversions of the elements [...]. For in the mix- 
ing of the blood taken from his father with an unrelated woman, which 
is in the act of generation, 1) the fiery virtue, which is extremely light, is 
blended and perished; [and thereafter] 2) the airy force; 3) the aqueous 
force; and 4) the earthly force. Because of which, it seems, blood's force 
does not survive past the [son's] third act of generation.?? 


It is also possible that Innocent 111, who quoted the Bible incessantly in offi- 
cial documents and personal correspondence, was inspired by Scripture. In 


31 Even before Innocent 111’s reduction of consanguinitas, canonists had made explicit 
that incestuous marriages were evil, according to the divine laws of the Scriptures, and 
infamous, according to civil law, which barred such social outcasts from inheriting their 
fathers' estates. The Church looked upon such unions between blood relatives as tainted, 
marked, or covered with infamia (Roumy, "La naissance," 56). On Innocent 111’s and 
the Lateran Council's restriction of consanguinitas to four degrees, see Tomás Sánchez, 
Aphorismi R.P. Thomae Sanchez: Totam decem ejus librorum De matrimonio Doctrina com- 
pendio continentes (Frankfurt: 1712), at Cognatio carnalis, 86, note 21. Sánchez invokes 
fama and infamia dozens of times throughout. 

32 Pedro Murillo Velarde, Curso de derecho canonico hispano e indiano, vol. 3 (México: 2008), 
558. 
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the early 17th century, the Portuguese moral theologian Agostinho de Barbosa 
argued that a seven-generations ban on Catholic neophytes (descendants of 
Jews, Muslims, Protestants) such as that which had been promulgated through 
blood purity statutes at churches, religious orders, confraternities, and so forth, 
was “not reasonable” when it exceeded the fourth generation. Rather than 
naming Innocent 111’s reduction of consanguinity from seven to four genera- 
tions (cited elsewhere in his handbook), Barbosa turned to the Moabites in the 
Book of Genesis. Those incestuous descendants of Lot and his eldest daugh- 
ter were banned from the Hebrew convenant — from entering into marriage 
with Hebrews — through the fourth generation. It was presumed that the stain 
(macula) of their ancestors' blood was extinguished by then.?? The foregoing 
Biblical interpretations represent an epitome of the moral materiality of blood 
that lay beneath notions and categories of blood mixture, and beneath the 
radically-contingent ontology of the mestizo, in the competing opinions issued 


by racial probabilists. 
2 Mestizos and Marriage Privileges: When Does Mixture Become 
Unmixed? 


Treatises and manuals on Catholic marriage and canon law were invalu- 
able to racial probabilists as they tried to sort out papal marriage privileges 
for neophytes outside of Europe, which were intended to compel neophytes 
to embrace the holy sacrament of Catholic marriage. Doing so would, it was 
thought, would surely decrease the proliferation of incest, bigamy, and bas- 
tardy, all of which incurred a crippling burden of mala fama within Catholic 
communities, and at the same time would place newly converted souls more 
firmly under the control of the Roman Church. 

In 1537 Paul 111 granted neophytes in the Indies a blanket dispensation to 
marry relatives in the third and fourth degrees of consanguinity. In 1585, the 
Holy See's definition of neophyte for Indies marriage privileges included all 
native persons in all Spanish and Portuguese settlements in the transoceanic 
regions, or new worlds, i.e. Indians, Asians, and Africans.?^ In 1591, the afore- 
mentioned groups plus “de mixtim genitis whom they call mestizos” were 


33 Agostinho Barbosa, Pastoralis solicitudinis sive de officio et potestate episcopi (Venice: 
1630), 86. 

34 Francisco Javier Hernáez, Colección de Bulas, Breves y otros documentos relativos a la 
Iglesia de América y Filipinas (Verduz: 1968), 77-8. 
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included.?5 In 1620, Paul v renewed the neophyte marriage privileges for the 
same human categories for a period of twenty years. In 1629, Urban vııı did 
likewise, using the phrase “de mixtim progenitis, whom they call mestizos.”36 
The mestizo question thus became a global issue, with profound and untold 
consequences for the practical and conceptual history of race. 

Doubts sprang up from Manila to Madrid, Mexico City, and Montevideo. 
Which persons of mixed ancestry were included in the papal allusions to 
mixtim geniti or mixtim progeniti? Did popes mean all mixed persons in the 
Spanish and Portuguese settlements abroad? Was the papal usage of mestizos 
restrictive or, instead, taxative? The most contested strip of the mixed-per- 
son problem would be occupied by human kinds with less than one-half of 
non-European ancestry: cuarterones, with 2 th; puchuelas, with ri th, and the 
children conceived by puchuelas with European parents, with ;¿th. 

Moral theology and law were inseparable for the Jesuit hagiographer and 
priest Antonio de Quintanadueñas (1599-1651), with whom the querelle over 
mixtim progeniti began in earnest. In his Singularia moralis theologiae ad quin- 
que Ecclesiae praecepta, necnon ad eclesiasticas censuras et poenas (Singulars of 
Moral Theology Addressing Five of the Church's Precepts as Well as Ecclesiastical 
Censures and Penalties, 1645),7 the Jesuit reasoned that there could be no doubt 
about the neophytismus (neophytism) of natives (indios in the Americas and 
Asia), Africans, and mixed-bloods who had been baptized as infants.?® Moral 
uncertitude arose around Urban vIır’s phrase, “de mixtim progenitis, Mestizos 
vocant. Both mestizos and mulatos were mixti, according to the foremost 
jurist of the Indies, Juan de Solórzano y Pereira: "they are called mixti [literally, 
“mixed persons” |, from [the Latin] misceo,?9 i.e. from the mixture [mixtio] of 
bloods and of nations.”* With respect to the half-Spaniard and half-Indian, 
the Jesuit argued that he was held to be a neophyte in spite of the Spanish 
blood of which he was a conmixtio (literally, *ommixture"). Quintanadueñas's 
etymology was nearly identical for cuarterones (Quaterones, he wrote) and 
puchuelas (Puchelae),* thus called “due to the mixture [mixtio] of bloods and 


35 Cardinal Juan de Lugo, Responsorum moralium libri sex (Lyon: 1651), 358-359. 

36 See Antonio de Quintanadueñas, Singularia moralis theologiae ad quinque Ecclesiae prae- 
cepta, necnon ad eclesiasticas censuras et poenas (Madrid: 1652), Singularium tractatus VI 
and Singulare v11, 206-211, which I analyze below. 

37 Fora brief introduction to Quintanadueñas, see José María Díaz Moreno, "Antonio de 
Quintanadueñas, S.J. (15991651). Apuntes para la semblanza de un canonista extremeño, 
CAURIENSIA 3 (2008). 

38  Quintanadueñas, Singularia moralis, 206-207, 211. 

39  Quintanaduefias, Singularia moralis, 215. 

40 Quintanaduefias, Singularia moralis, 215. 

41  Quintanaduefias, Singularia moralis, 217. 
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of nations” Both etymological exercises turned on mixtio, the Latin term from 
which the Spanish mestizo was derived. 

Rhetorically and legally, the three Indian-European commixtures — mesti- 
zos, cuarterones, puchuelas — with unequal amounts of non-European blood 
( j ; 7 , g ) are rendered alike as mestizos in Singularia moralis theologiae. True, 
the moral theologian conceded, cuarterones and puchuelas were spoken of 
and popularly regarded as “Hispanos, non Indos.” But common folk were often 
ignorant, stupid, and inconstant. According to jurists, words were to be under- 
stood according to the custom or habit of the regions in which they were used; 
and, according to canonists, in the sense that respected the kind or pedigree of 
persons to whom they referred.^? 

Canonists, theologians, and historians writing on neophyte marriage privi- 
leges for the new worlds assumed their readerships' familiairity with the limp- 
ieza de sangre controversies swirling around neophytes, or conversos, in the 
Old World, especially Jewish-Christian commixtures. Quintanadueñas wished 
to argue that the mestizos rubric communicated the impure blood — meaning, 
non-Catholic ancestry — of cuarterones and puchuelas. He did so by taking for 
granted that neophyte commixtures throughout the Iberian world were the 
same in the eyes of society, the Crown, and the Church. The Jewish woman trans- 
mitted the taint (macula) of non-Christianity to her offspring, he stated matter- 
of-factly, even when the father was an old Christian: the offspring was held to be 
a Jew. By the same measure, cuarterones and puchuelos carried the taint of their 
African or native grandparent or great-grandparent.*? The name mestizos (like 
the name conversos) reflected that stigma, or stain. Neophytes in Spain and in 
Spain's overseas dominions alike bequeathed their social and juridical infamia — 
their non-Christian origins, or tainted blood - to their descendants. 

Moreover, the Jesuit priest's opinion did not elide the question of rank (esta- 
mento). He affirmed that Spanish noble blood was sullied in half-blood mesti- 
zos by ignoble Indian ancestry, and in cuarterones and puchuelas by the ple- 
beian grandparent or great-grandparent. A child born to a noble woman and 
a plebeian man was a pleb, not a noble; the child's name had to fit the child's 
condición, or estate. The rubrics cuarterones and puchuelas designated persons 
with plebeian Indian or African ancestry; the kind Was Indian or African, not 
Spanish, because of that conmixtio.** Even th or; Z ths of high-rank ancestry 
was undone in the pleb-noble hybrid by ; L thor " L th of low-rank ancestry. Rank 
(estamento) mattered in European and ca contexts, although it is absent 
in theoretical discussions of settler colonialism. Rank altered kind, and was 


42 Quintanadueñas, Singularia moralis, 217. 
43 Quintanadueñas, Singularia moralis, 217. 
44 Quintanadueñas, Singularia moralis, 217. 


598 HILL 


altered by it. Rank and kind were symbiotic. The most prominent example of this 
social and legal reality in colonial Iberia is the classification of pure-blooded, or 
royal, first peoples in Spanish Asia and Spanish America as Spaniards of noble 
rank, not as (plebeian) indios.*5 

By framing grandparents as surrogate parents, and great-grandparents 
as surrogate grandparents, Quintanadueñas argued that Spanish family law 
upheld the inclusion of those two mixed subkinds (cuarterones and puchuelas) 
within the kind indios.** Thus, the Jesuit sought to redouble, in his readers' 
minds, the Indian ancestry of cuarterones and puchuelas. His rhetorical and 
legal acumen created the impression that both groups had more of the found- 
ing ancestor's (the full-blooded indio's) blood than they actually had. His over- 
arching argument - that cuarterones and puchuelas were among the mixtim 
progeniti who were entitled to Indies marriage privileges — then appeared even 
more probable and convincing. 

Pursuing further his line of argument, he resorted to canon law via the 
Councils of Toledo and Trent. For the purpose of marriage, consanguinity 
extended "to the fourth degree, for the [shared] founder is drawn out, and the 
[shared] blood lasts, until that [point] ^? Therefore, it was probable in such 
cases of marriage impediment that the Indies dispensation for neophytes 
included the Indian progenitor's third-degree descendants (puchuelas), since 
great-grandsons were within the third degree of consanguinity with respect 


45  Ilallude to the unproblematized category Indian or native as it appears alongside the 
theoretical concept of a "logic of elimination" that underlies the past (imperial) as well 
as present (postcolonial) robbing of the land belonging to original (non-European) set- 
tlers. See Patrick Wolfe, "Settler Colonialism and the Elimination of the Native," Journal of 
Genocide Research 8.4 (2006), 387—409. Scholars in numerous disciplines have picked up 
Wolfe's category Indian or native to employ the settler colonialism framework in sophisti- 
cated theoretical analyses. Sarah de Leeuw and Sarah Hunt in, “Unsettling Decolonizing 
Geographies,” Geography Compass 3 (2018), 1-14, assume that Indigenous people is always- 
already self-explanatory, which unwittingly flattens the early modern, imperial and colo- 
nial categories that they aspire to theorize. Their overarching category Indigenous did not 
exist in the early modern Iberian world. In Lydia Barnett's After the Flood: Imagining the 
Global Environment in Early Modern Europe (Baltimore: 2019), she deftly lays bare how 
scholars have anachronistically deployed geology, at 53, while race and racial taxono- 
mies remain anachronisms in her own analysis of geology's centrality to monogenism 
and settler colonialism in the early modern era. In contrast, Piergiorgio Di Giminiani, 
Martin Fonck, and Paolo Perasso, "Can Natives Be Settlers? Emptiness, Settlement and 
Indigeneity on the Settler Colonial Frontier in Chile” Anthropological Theory (2019), 
handily undo the settler-native dyad in their case study of Mapuche indigenous land set- 
tlements in Chile. 

46  Quintanadueñas, Singularia moralis, 218. 

47  Quintanaduefias, Singularia moralis, 218. 
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to their Indian great-grandmother, and cuarterones were within the second 
degree.*8 

Quintanadueñas was the first to seize upon the Spanish civil and Roman 
Catholic canons on consanguinity that applied to Catholic marriage to devise 
a civil and Catholic canon on human commixture in the context of papal mar- 
riage privileges for neophytes in Africa, Asia, and the Americas. His legal frame- 
work for “the mixedly engendered,’ or mestizos, was at once and ineluctably a 
determination of who was a Spaniard and who was not. The Jesuit priest drew 
a line in the blood, so to speak, intending to provide a rule of thumb for when 
mixed kinds were no longer mixed. In a nutshell, he reasoned as follows: Just 
as it took four generations for would-be European spouses to lose the blood 
that they shared with each other through the founder of the bloodline, so also 
it took four generations for would-be Europeans - for mixtim geniti — to lose the 
blood that they shared with the Indian, African, or Asian trunk of their family 
tree. On Quintanaduefias's reckoning, then, cuarterones, puchuelas, and even 
children that puchuelas conceived with Europeans were not Europeans, but, 
rather, Indians. Aquinas's (and Innocent 111's) appropriation of Aristotle's On 
Corruption and Generation rendered blood as substance and non-substance, 
as material and as moral. When did non-European substance (composed of 
air, fire, water, earth) degenerate, or become extinguished, for the generation 
of a new, fully European substance? For moral intents and purposes, European 
and non-European blood alike lasted through four generations of the founder's 
descendants, i.e. through persons with — th of his blood. 

On this score, the Jesuit nominalist Juan de Lugo (1583-1660) stood in 
diametrical opposition to Quintanadueñas. A brilliant canonist, mathema- 
tician, and theologian associated with the School of Salamanca, Lugo taught 
at the Jesuit College of Rome from 1621 until he became a cardinal in 1643.* 
In Responsorum moralium (1651), Lugo squared up to the mestizo matter: are 
persons of mixed Spanish and native ancestry, “who are called mestizos in pop- 
ular speech,” neophytes and Indians?*° He claimed that the aforementioned 
Sánchez and Alonso de la Veracruz had both established that Paul 111's con- 
cession to marry relatives in the third and fourth degrees was granted only 
to Indians.*! However, those weighty authorities had not elucidated whether 


48 . Quintanaduefias, Singularia moralis, 218. 

49 Francisco Gómez Camacho, Espacio y tiempo en la Escuela de Salamanca (Salamanca: 
2004), 30-32. 

50 Juan de Lugo, Responsorum moralium (Lugduni: 1651), lib. v1, dub. v, 358. 

51 Lugo, Responsorum, 358. Lugo referred to Speculum coniugiorum (Mexico City: 1556) by a 
student of Vitoria's at Salamanca, Alonso de la Veracruz, who reconciled nominalism with 
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the name Indians signfied purebloods alone or, rather, both purebloods and 
persons with only one native parent — i.e. mestizos.5* The cardinal ascertained 
that mestizos as well as Indians were in legal possession of the 1591 concession, 
based on the authority of jurists and theologians in Spanish America.°? 

In contrast, persons born to a Spanish parent and a mestizo parent (cuarter- 
ones), were simply and absolutely Spaniards for the nominalist cardinal. Such 
mixed persons were not known as Indians, for that sliver of non-Spanish ancestry 
was next to nothing in acordance with the legal and moral maxim, parum enim 
pro nihilo reputatur.”* This maxim circulated widely among probabilists thanks 
to Francisco Suárez's legal textbook in which he had relied on Luis de Molina's 
usage of the same maxim for resolving dilemmas of conscience.55 Garnering 
still more authority for his opinion, Cardinal Lugo referenced King Philip 11's 
1587 decree banning mestizos from admission to orders in the Americas, in 
which mestizos meant persons who had a Spanish parent and an Indian par- 
ent. He construed even more probability for his ontology of the mestizo from 
contemporary authorities who did not place cuarterones under the name mes- 
tizos.°® Significantly, Lugo did not apply the Spanish civil and Roman Catholic 
canons on consanguinity to the mestizo question. ‚He did the opposite, in fact, 
by partitioning all mixed-bloods with more than 7 of Spanish blood from the 
mixtim progeniti taxon. It is striking to me how radically Lugo departed from 
Quintanadueñas's capacious understanding of blood's staying power and the 
legal and social burdens shouldered by persons of plebeian or impure descent. 

Staking out the middleground between Lugo and Quintanadueñas, the 
theologian, canonist and bishop Alonso de la Peña Montenegro published 
Itinerario para párrocos de indios, su oficio y obligaciones (1668), a handbook 
of moral theology for priests and others responsible for ministering to persons 
of African, Asian, and Amerindian descent.5” Peña Montenegro had graduated 


the teachings of Aquinas. Veracruz spent much of his adult life as a professor of theology and 
priest in Mexico City. See the excellent review of Veracruz's nominalist sources and of the 
critical literature on Veracruz, in Francisco Quijano Velasco, “Alonso de la Veracruz: La vari- 
abilidad del orden político, ch. 3 of his study Las repúblicas de la Monarquía Pensamiento 
constitucionalista y republicano en Nueva España, 1550-1610, at 109—114. 

52 Lugo, Responsorum, 358. 

53 Lugo, Responsorum, 358-359. 

54 Lugo, Responsorum, 359. 

55 Francisco Suárez, Tractabus de legibus ac Deo legislatore in decem libros distributus 
(Antwerp: 1613), 409. 

56 Lugo, Responsorum, 359. 

57 Alonso de la Peña Montenegro, Itinerario para párrocos de indios, su oficio y obligaciones 
(Madrid: 1668). Peña Montenegro has attracted far more scholarly interest than others who 
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from the Colegio de San Bartolomé in Salamanca and taught philosophy at 
the University of Santiago de Compostela before he became bishop of Quito 
in 1653. The influence of his Itinerario para párrocos de indios was prodigious 
throughout Spanish and Portuguese America from the late 17th century to the 
early 19th. In dealing with the sacrament of marriage, Peña Montenegro explic- 
itly asked: Are cuarterones and puchuelas regarded as neophytes?5? This doubt 
was an entry-point for competing schools of metaphysics and physics that had 
skirmished since the Middle Ages — nominalism and realism. 

What's in a name? According to Spanish civil law, words had to be under- 
stood both in their proper sense and according to popular usage.?? But this 
legal principle did not clear up the mestizo conundrum, he explained: 


The problem is with cuarterones and the children of a cuarterona and a 
Spanish male [i.e., puchuelas], because it seems that they already leave 
the [category] of Mestizos due to the scant amount of mixture they have, 
and thus, the general usage according to common definition, is to not 
call cuarterones and puchuelas by the name mestizos, and thus it seems 
that the Privilege granted nominally [nominatim] to mestizos does not 
include them, but, instead, must be understood just as the words sound, 
which denote mestizos, who are commonly understood to be the chil- 
dren Indian women have with Spaniards [...].99 


Urban vitt deemed mixtim progeniti neophytes for marriage purposes, the 
bishop contended, and cuarterones were arguably just that, “because custom- 
arily they are called mestizos.”* Custom was a weighty legal force, and varying 
customs in the new worlds intensified the ambiguities of neophyte. 

He posed the rhetorical question: “Can persons with „th of Indian, who 
are the children conceived by cuarterones with Spaniards, be dispensed by this 
Bull?” Here again the bishop reminded his readers of the legal force of custom, 


intervened in the mestizo question. See Francesc Manuel Rimbau Muñoz, “El matrimonio 
en el Itinerario para párrocos de Indios de Alonso de la Peña Montenegro (Aportación 
jurídico-pastoral a la introducción del matrimonio cristiano en las Indias: siglos XVI y 
XVII), PhD thesis, Rome, 1997; Manuel Bandín Hermo, El obsipo de Quito, Don Alonso 
de la Peña Montenegro (1596-1687) (Madrid: 1951); Rodrigo Sánchez Arjona, “Alonso de 
la Peña Montenegro y su Itinerario para párrocos de indios” Revista Peruana de Historia 
Eclesiástica 1 (2008), 83-99. 

58 Peña Montenegro, Itinerario, 403. 

59 Peña Montenegro, Itinerario, 403. Rimbau Muñoz, “El matrimonio” 318. 

60 Peña Montenegro, Itinerario, 403. 

61 Peña Montenegro, Itinerario, 403. 
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this time in the context of puchuelas, who, the bishop insists, “are mixtim pro- 
geniti, and they call them mestizos [...]."? Like Quintanadueñas had before 
him, Peña Montenegro supported his probable opinion by invoking legal can- 
ons on consanguinity, which extended blood relation down to the fourth-gen- 
eration descendant, inclusive. Given that puchuelas were only three degrees 
removed from the fully Indian (or fully neophyte) ancestor, they were fully 
entitled to marriage dispensations for neophytes. 

Here and elsewhere, the bishop discerned support for his opinion on the 
mestizo question in local, viceregal, and (Spanish) American custom and 
praxis, which constituted a legal foundation of possession. Since 1638 in Lima, 
and thereafter in Quito, it was the custom to marry puchuelas who were related 
in the third or fourth degree.9? Peña Montenegro took for granted his read- 
ership's theological common sense: custom and praxis (estilo y práctica) had 
the force of law, could abolish law, and best interpreted law. More immedi- 
ately, though, the bishop's emphasis on custom was in unison with the famed 
probabilist Juan Caramuel y Lobkowitz's tethering of probabilism to the legal 
concept of possession: one was not compelled to obey laws that were open to 
multiple interpretations; only moral certitude — not moral probability — could 
challenge legal possession.9* 

Still, Peña Montenegro anticipated a considerable objection to his applica- 
tion of the Spanish civil and Roman Catholic canons on consanguinity: were 
one to follow it to the letter, even the children born to a puchuela mother and 
a Spanish father or vice versa — with only ;¿th of common native ancestry — 
would have to be regarded as mixtim progeniti.°° The objection was negligible, 
however: neither in the court of public opinion (estimación or fama) nor in 
the opinion of the learned did those persons fit into that classification: “[...] 
it is correct that, according to ordinary usage, they don't call the children of 
puchuelas and Spaniards mestizos, because they are already clear of mixture 
according to popular opinion, and clear of the name [of mestizos] according 
to moral opinion [...]. Thus I judge that only puchuelas can be dispensed, and 
their children cannot be.’66 As I argued earlier, there can be no doubt here that 
the bishop thought and reasoned of blood as substance and non-substance, 
material and moral. 


62 Peña Montenegro, Itinerario, 403. 

63 Peña Montenegro, Itinerario, 403-404. 
64 Fleming, Defending Probabilism, 125-128. 
65 Peña Montenegro, Itinerario, 404. 

66 Peña Montenegro, Itinerario, 404. 
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Moreover, it is clear that Peña Montenegro was not content to simply men- 
tion vox populi and moral judgment. He invoked Juan Caramuel y Lobkowitz's 
grave authority in matters of conscience to further warrant his own restriction 
of the mestizo category: 


All of which is confirmed by a most remarkable doctrine of Caramuel's, 
who says that ¿ th of anything is parva materia in the moral sphere, that 
there are no more than eight parts, just like heat and cold, which do not 
have ten or twelve degrees, for all of the [natural] philosophers assign 
them eight, and only eight, and what goes beyond that must be in the 
amount of materia parva, and consequently so little that it cannot even 
be seen and it is held to be nothing, like the amount of mixture that the 
son of a puchuela and a Spaniard has, which is ¿th of Indian and the 
rest of Spanish.*” 


Quite explicitly, moral theology and law as well as natural philosophy - the 
moral as well as the material - were enmeshed for the Spanish Cistercian 
Caramuel y Lobkowitz, from whose overwhelming sway over probabilism the 
bishop derived more authority for his own inclusion of puchuelas within the 
Indies marriage exemption. The former argued that moral matter had only 
eight parts, following natural philosophers, medical doctors, and mathemati- 
cians who used a scale of only eight degrees. Furthermore, the common opin- 
ion of theologians counted only eight degrees, and in moral matters one safely 
philosophized when one's supposition was the consensus of the learned.59 
For the purposes of moral theology, he claimed, less than one degree ( i th) of 
sin added up to materia parva. Caramuel y Lobkowitz's reasoning here was by 
analogy with physics: a piece of paper for the natural philosopher constituted 
matter, or quantity, but in common human judgement that sliver of matter was 
basically nothing. Furthermore, in law as in politics, that same piece of paper 
weighed next-to-nothing.*? 


67 Peña Montenegro, Itinerario, 404. 

68 Juan Caramuel y Lobkowitz, Theologia regularis hoc est in SS. Basili, Augustini, Benedicti, 
Francisci, &c, Regulas (Frankfurt: 1646), 21-22. 

69 Caramuel y Lobkowitz, Theologia regularis, 210-211. I have traced the conflicted history 
of parvitas as well as Caramuel's relevance to Peña Montenegro in Ruth Hill, “From 
Neophyte to Non-White: Moral Theology and Racial Mixture in Colonial Brazil, Journal 
of Early Modern Christianity 4.2 (Dec. 2017), 1-27. See also the brief discussion of materia 
moraliter nulla (matter morally nothing) in Juan Caramuel y Lobkowitz, Theologia mora- 
lis fundamentalis (Frankfurt: 1652), 210-11. 
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Peña Montenegro appropriated Caramuel y Lobkowitz's analogy as an 
15 th of non-Spanish 
ancestry. The bishop measured their quantum of non-Spanish blood morally, 


extrinsic probability for his classification of persons with 


by applying Caramuel y Lobkowitz's materia minus parva doctrine on sin. 
Connecting the dots, then, one sees the rhetorical and legal lines around Pefia 
Montenegro's conceptualization of mestizo: the children of puchuelas were 
Spaniards, for 1c th in moral matters was materia minus parva (matter less 
than small), nulla materia (no matter at all), materia moraliter nulla (matter 
morally nothing). 

By the same logic, Peña Montenegro argued for the inclusion of mulattoes 
within the category known as transmarinos (literally, “transoceanites” or “over- 
seasers" [sic ]), derived from the adjective transmarinos ("overseas"): 


[W]ith mulattoes, who are children of a Negress and a Spaniard, the dis- 
pensation is understood to include, just as we have said in the previous 
questions, cuarterones and puchuelas only, and not all of the descendants. 
The reason is because in this admixture of Negress and Spaniard, one half 
of what they have of transoceanites [transmarinos], whom the privilege 
concerns, is lost with each passing generation, and so it is no surprise that 
within a few generations they come to have so little of transoceanites 
and so much of Europeans that they are no longer held to be transocean- 
ites, that [amount] which they have left not being considerable; although 
beyond the third degree it is something for physics and metaphysics, that 
portion of Indian or African comes to shrink so much, from the moral 
perspective and according to popular opinion, that it is of no significance 
whatsoever, for in his rebus moralibus, parum pro nihilo reputatur, as the 
Philosopher [Aristotle] says, or as the Jurists say, Parum, & nihil equipa- 
rantur, & parva, non sunt in consideratione."? 


By the bishop of Quito's reckoning, transoceanite, African, and Indian were all 
kinds counterposed to the kind known as European. This suggests that already 
in his era a blurry idea of geographical race was in the air along with the religious 
concept neophyte. The outlines of a new cognitive matrix ruling the conceptu- 
alization of human diversity, though barely visible, were there: a pretheoreti- 
cal foreshadowing of the post-Darwinian geographical race concept.” Indians/ 


70 Juan Caramuel y Lobkowitz, Theologia moralis fundamentalis, 404. 
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Africans/transoceanites were framed as migrating — through quantifiable and 
successive reproductive sexual unions with Europeans — to Europeanness. This 
Europeanness did not include, of course, persons in or from Europe who were 
new to Catholicism, such as converted Protestants, Jews, or Muslims, just as 
these groups were not granted the marriage exemptions for neophytes in new 
worlds. Peña Montenegro's understanding of neophytism, as displayed in the 
foregoing passage on African and Spanish admixtures, would be of great con- 
sequence to the conceptual, cognitive, and social histories of kind, race, and 
whiteness. 


3 From Neophyte to Non-White, and from Non-White to White 


Vis-a-vis Quintanadueñas, Peña Montenegro reduced neophytism in the 
sphere of Indies marriage privileges by one degree or generation, although 
both racial probabilists applied the Spanish civil and Roman Catholic canons 
on consanguinity to the mestizo question. For Cardinal Lugo's part, his exclu- 
sion of persons with less than 25 per cent of non-European blood had almost 
certainly influenced the papacy before his posthumous Opera omnia (1718) 
validated a far more restrictive interpretation of mixtim progeniti for a new 
generation of Church and crown officials and servants.” 

Arguments about mixtim geniti, which had been aired by racial proba- 
bilists debating how much European blood an individual could have and 
still be a neophyte for Indies marriage exemptions, intensified during the 
Enlightenment. Quite remarkably, however, what had begun as a controversy 
over marriage privileges for neophytes in new worlds came to generate a litany 
of blood quanta for accessing the rights of blancos, or Spaniards, outside of 
the sacrament of marriage. Such blood ratios were ordered into vertical gen- 
erational charts similar to those that traditionally accompanied consanguin- 
ity and affinity charts depicting European marriage. The blood ratios, for their 
part, formed a staircase to whiteness for persons with some African, Asian, 
and/or Native American ancestry, following the process known as whitening 
(Sp. blanqueamiento, Port. branqueamento, Fr. blanchiment). 

On 2 July 1698, during the reign of the Habsburg Charles 11 of Spain, car- 
dinals met in Rome at the behest of Innocent x11 (1691-1700) in order to 
define neophyte in Spanish America, the Spanish Caribbean, and Spanish 


Race Studies and the Baroque,” in Transatlantic Hispanic Baroque: Complex Identities in 
the Atlantic World, eds Harald E. Braun and Jesús Pérez Magallón (Farnham: 2014), 35-54. 
72 Juan de Lugo, Opera omnia (Venice: 1718). 


606 HILL 


Pacific. According to a royal decree from January 1703, the Spanish Bourbon 
Philip v had requested clarification of the Indies Privileges in 1700. One year 
later, Clement x1 announced three briefs, one of which explicitly defined 
the nominal Indian neophyte in the sphere of marriage exemptions?? The 
pontiff determined that "neither cuarterones, nor much less puchueles, were 
included," although members of the foregoing groups who had previously 
been granted marriage dispensations would not be affected by the new 
edict.?5 

In December 1729, Benedict x111 confirmed his predecessor's determina- 
tion: all non-European persons, as well as mestizos and mulatos, in the Iberian 
overseas settlements were dispensable for marrying relatives within the third 
or fourth degree of cognation and affinity. This was nothing new, of course, but 
the redundancy itself is revealing of the divergent applications of canon law 
and Spanish civil law on consanguinity to mixed-bloods in the Spanish and 
Portuguese colonies. For the purpose of Indies marriage privileges, persons 
with 1th or less of non-European ancestry, in Spanish and Portuguese Asia, 
America, and Africa, must be held to be Europeans, according to Clement x1’s 
briefs and bull between 1701 and 1708, and Benedict x111’s 1729 edict. However, 
because the latter did not explicitty exclude cuarterones and puchuelas, the 
door was left ajar to a flurry of opinions and the continuation of custom and 
practice rooted in disparate local, regional, and imperial contexts. 

In the wake of Clement xr's reduction of the mestizo kind to the full-blooded 
non-European and the first generation of mixed-kind offspring, written and 
visual metrics for blanqueamiento proliferated, fixing a blood quantum for each 
mixed kind that aspired to arrive at whiteness through successive reproductive 
unions with Spaniards, or blancos. To cite but one example: The Jesuit natu- 
ral historian José Gumilla's blanqueamiento scheme for Native Americans and 
black Africans hewed to Peña Montenegro's adjustment of the civil and Roman 
Catholic canons on consanguinity to fix overseasness, or non-Europeanness, 
in opposition to Europeanness: persons with —th or less of black African or 
Indian lineage were blancos (whites). After charting the Native Americans’ pil- 
grimmage to whiteness, however, Gumilla cautioned: 


73 Cyriacus Morelli [Domingo Muriel], Fasti novi orbis et ordinationum apostolicarum ad 
Indias pertinentium breviarium cum adnotationibus (Venice: 1776), 496-499. 

74 Antonio Muro Orejón, Cedulario americano del siglo XVIII: Colección de disposiciones 
legales indianas desde 1680 a 1800, contenidas en los cedularios del Archivo General de 
Indias, 2 vols (Seville: 1956), 2: 79-82, at 8o: “Spanish Crown.” 
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It should be noted that this chart follows the old standard which was 
used to determine which of those groups could be included in the term 
neophyte (that is, newly-converted), so that missionary fathers could 
according to their privileges dispense with certain degrees of kinship 
and relationship in order to marry them morally and legally. But by the 
new bull of Pope Clement x1 it is declared that neophytes must be under- 
stood to mean Indians and mestizos only, so that Indian cuarterones and 
ochavones [puchueles in the papal edicts] are considered, and must be 
treated as, whites."9 


Along with the 1729 papal revisal seen earlier, the 1701 one cited by Gumilla 
excluded cuarterones and puchuelas from the category of mixtim progeniti and 
therefore rendered them Christians rather than neophytes in the context of 
Indies marriage privileges. This very exclusion, however, had unforeseen legal 
and social circumstances. 

The principle of equity required that an individual who shouldered a law's 
disadvantages be afforded whatsoever advantages might be derived from that 
law. Due to their exclusion from the mestizo category in the context of neophyte 
marriage privileges, cuarterones and puchuelas astutely argued that because 
they were charged with the duties of Europeans in that context, they should 
hold the legal rights of Europeans beyond it. Papal efforts to clarify Church doc- 
trine regarding neophyte marriage privileges in Spanish and Portuguese Asia, 
America, and Africa had the twin, and unexpected, effects of spurring certain 
kinds of mixtim progeniti to legally claim the rights of whiteness and of inciting 
retrenchment among other white persons who considered themselves born 
that way. The second effect is instantly legible in the unsettledness of 18th-cen- 
tury blanqueamiento charts. 

Sometimes, as in the case of Gumilla, a blanqueamiento chart specified that 
the fourth-generation descendant was a white: in essence, the transposition 
into whiteness of Bishop Pefia y Montenegro's definition of Europeanness in 
the context of Indies marriage privileges for neophytes. More commonly, the 
whitening formulas demanded five degrees of distance between the African or 
Indian or Asian founder of the blood line and his/her white descendant, in a 
perfect overlay onto blanqueamiento of the Spanish civil and Roman Catholic 


76 For a detailed discussion of Gumilla and blanqueamiento more broadly, see Ruth Hill, 
"Entering and Exiting Blackness: A Color Controversy in Eighteenth-Century Spain," 
Journal of Spanish Cultural Studies 10 (2009), 43-58; Ruth Hill, “The Blood of Others: 
Breeding Plants, Animals, and White People in the Spanish Atlantic, in The Cultural 
Politics of Blood: 1500-1900, eds Ralph Bauer et al. (Basingstoke: 2014), 45-64. 
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canons of consanguinity for aspiring European spouses. On top of that, white- 
ness was viewed in some quarters as too unsettled, too accessible; hence, the 
emergence of written and painted blanqueamiento equations that altogether 
foreclosed whitening for the descendants of Africans in the Americas (Hill 
[2017]). Whatever was in a name, it seems, was in the eye of historically- and 
geographically-situated beholders, in legal possession of their own standards 
- their own right to assert estilo y práctica. 


4 Conclusion 


For the first time in history, learned men began to systematically interrogate 
the burdens and rights of mixedly engendered persons (Lat. mixtim progeniti), 
or mestizos. Late scholastics struggled to situate them within both Crown and 
Church hierarchies inherited from medieval Europe and pre-colonial hierar- 
chies in the new worlds of Africa, Asia, and the Americas. Remarkably, how- 
ever, the mestizo debate and resulting ontology have been altogether ignored 
by contemporary scholars of race in the early modern period who often adopt 
presentist, ahistorical concepts of race and racial admixture. 

The cross-stitchings of casta, limpieza de sangre, and estamento remind us 
of the importance of dialoguing with scholars outside of Hispanism, who are 
thoroughly familiar with blood as a mechanism for reinforcing social and polit- 
ical hierarchies, and with the concept of "the purity of blood, which legitimizes 
and enforces social endogamy."" Scholars of imperial Rome, for instance, have 
acknowledged that "sanguis [i.e., blood] was used to constitute the patricians 
as a distinct social and religious group."? Certainly, the intricate intimacies of 
casta, limpieza de sangre, and estamento — like the concepts of raza/raga and 
mixtio/mestizo — challenge us to engage with both substantivist and anti-sub- 
stantivist critical approaches to the functions of blood in medieval and early 
modern hierarchies. 

Multiple functions of raza were tied up with a good bloodline or pedigree 
(associated with fama) or, conversely, a stained or lowly genealogy (associ- 
ated with mala fama), whether the kind or community in question was com- 
prised of brutes or of humans. In addition, raza suggested a defect in textiles 
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— bad threads or poorly-executed designs — that yielded parallels with pop- 
ular sayings about an unfortunate line or mark in one's genealogy, or family 
fabric (paño), which caused mala fama. Likewise, medieval and early modern 
understandings of mestizo were far more complex in their moral and biological 
dimensions than modern and postmodern lenses have revealed. Mixed ances- 
try was mixed-up blood - i.e. trespassed, impure, tainted, “tinted” or “dyed” 
(from the Latin infecto). 

Critically attending to medieval and Renaissance nominalism promises us 
further insights into racial probabilists' opinions about the meaning of neo- 
phytismus and mixtim progeniti, but nominalism remains unchartered terri- 
tory for many scholars of race and religion in early modern Iberia and Iberian 
America. Moreover, the moral materiality of blood is incongruent with the 
analytical categories native, Indian, and Indigenous that underpin the bulk 
of contemporary theories of settler colonialism. Further still, given that neo- 
phyte was geographically and temporally contingent, how should we think 
and talk about the mestizo? Is it plausible that the mestizo ontology issuing 
from 17th-century probabilism stands between classical and late medieval 
forms of human alterity and Enlightenment forms of otherness? At the very 
least, the mestizo controversy later contributed to concepts of white and non- 
white, and critical race scholars must begin to reckon with this legal and social 
reality. 
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